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(A) Good, and the Force of hem. 
; the la appeal is admitted from all griey 2 
l ances in g 17 in is CT only, where the 


. , * * : 
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gravamen eft irreparabile. 1 Ath. 2095. June 9, 1739, Sir Henry 


 Bliunt's coſe. 


2. A perſon aggrieved by or intereſted in a ſentence in the 


_ eccleſiaſtical court, may have a commiſſion of delegates to review 


the ſentence on the flat. 2; H 8., though he was no party to the 
original ſuit. 1 Ak. 298. Marth 13, 1739, Fones v. Bougett. . 
3. The canons which have not the authority of an act of par- 


liament, are not binding upon laymen; but they muſt be purſued © 
- dy eccleſiaſtical perſons; and a clergy-- 


with the utmoſt. exactneſo 
man, who preſumes to perform the ceremony of. marriage out of 


the pariſhes in which the man and woman reſide, is liable to pe- 


nalties. 2 Ath, 157. April 6, 1741, More v. More. 


* 


| For more of Canons in general, — Prohibition, and 


. Pleadiogs to the ſeveral titles throughout the Work. 
F 9 + I Ow at; 
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 Certiorart. 


(A) Certiorari. Qut af what Court it ought to 


iſſue, and to whom; et e contra. 


2 1. HERE a replevin is in a court of record, you may re- 


_ moye it by certiorari iſſuing either out of the court of 
K. B. or Chancery. Per Lord Chancellor in Woodcraft v. Kinafton, 
June 21, 1742, 2 fil. 317, 
2. After cauſe ſhewn why a ſuper/edeas ſhould not iflue to a 
certiarari directed to the mayor and corporation · juſtices of Ber- 
wick, to remove an indictment for an aſſault; and on the other 
fide, why attachments ſhould not go againſt thoſe to whom the 
e waz directe, for refuſing to receive and return it; and it 
having been ſtrongly inſiſted in argument that no certiorars lay to 
Berwicth, Lord Mansfield, C. I. in delivering the opinion of the 
court obſerved, that writs not miniſterially directed, (ſometimes 
called Prerogative Writs, becauſe they are ſuppoſed to iſſue on 
the part of {on g) ſuch as writs of mandamus, prohibition, Ba- 
Na corpus, certiorari, are reſtrained by no clauſe in the conſtitu- 
tion given to Berwick ; upon proper cauſe they may iſſue to every 
dominion of the crown of England. | 

There is no doubt as to the power of the court of K. B., where. 


the place is under the ſubjection of the crown of England, the 


queſtion is as to the propriety. 
Jo foreign dominions AI to a prince who ſucceeds 


to the-throne of England, the court has no power to ſend any 


writ of any kind; they cannot ſend a habeas corpus to Scotland, or 


to the EleQorate ; but to ireland, the Ile of Man, the plantations, 


and (as, fince the loſs of. the duchy o Netmandh, they have been 


| conlidered as annexed to the crown of England in ſome reſpects,) 


to Guernſey. and Jerſey, they may; and formerly it lay to Calais, 
which was a 32 and to the crown of England by 
the treaty of Bretigny. | : 


A certjorari for à proper ſe lies to any dominion of the 
crown of Zegland, Me. Jedes Pelli gn in Sir Jobw Carew's 


- caſe (Cro. Fac. 484.), ſays the regiſter makes mention of a certio- 
| Fart to remove a record taken at Calais 


And there are precedents of certiorar?s to Berwick directly. 
In Eaſſer 3 Fac. 2. an indictment againſt Scott, Howletton, and 
Watſon for a riot, &c. wis removed from by certiorori ; 


' . Procels iſſued upon it out of the K. B. againſt the defendants to 


appear. VVV way quaſhed, 
14 . N * and 
- 2 N i | 


} 


X . c [ 
and the town clerk of Berwick amerced 5/. for not returning the 
caption. 
In Trinity vacation 1754, two indictments were removed from 
"Berwick by certiorari; the defendants appeared in B. R. and pleaded 
not guilty, the court were clearly of opinion, that they had by 8 
law ſuch a power, notwithſtanding what is ſaid by Lord Cote in 
Calvin's caſe, 7 Co. 23. b., and Lord Hale in his Hiff. Com. Law, 
page 144. Rex v. Cowle, Trin. 32 & 33 G. a. Burr. 834. 


(B) * To what Court it may be granted. 7 
I. THE court granted a certiorari for the defendant to the ou” 
Bailey, to remove an indictment for forgery, the defendant 
appearing to be a man of good repute, and the proſecution upon 
flight grounds. Rex v. Wells, Eaft. 9 G. 1. Str. 549- 

2. A certiorari was granted at the inſtance of the „ So from the 
to remove an indictment from the court of grand ſeſſions for font _ 
the county of Brecon. Anonymous, Mich. 9 G. 2. Rep. temp. 12 
Hardw. 165. V7.5 | | . ex v. 

Trio. 
12 G. 1. Str. vide'poft, letter (D), pl. 3. S. P. Rex v. Rep. B. R. 
arc Gab, an 

3. The court refuſed to grant the defendant a certiorari to re- A certiorari 
move an indictment for a miſdemeanor from Dorſet aflizes, Rex _ —_ 
v. Beflland, Hil. 17 G. 2. Str. 12023. | 8 
of a defendant to the judges of affize, without ſome ſpecial reaſon for it ; ſec2: at the prayer of the c 
or proſecutor. Ruled, Garland gui tam v. Barton, Mich. 11 G. 2. And. 27. 

4. A certiorari had been granted at the inſtance of the defend- 
ant, directed to the juſtices of oyer and terminer at Hicks g. Bull, 
to remove an indictment found againſt her at the ſeſſions there for 

* bigamy:; but afterwards Lord Mansfield, C. J. took notice that 
it was irregular; for a deſendant has no right to remove an in- 
dictment from Hicks a- hall without the conſent of the proſecutor 
and there — no — — — his Cong ſaid 
the writ ifſued i de, and mu ed. v. Duchefs 

of Kingfon Faſt. 15 G. 3. Cowp. 283. | 

5. It may be granted to a court-lect to remove a preſentment 
there, Rex v. Roupell, Trin. 19 G. 3. Cowp. 45858. 


* en 
mug 


(B. 2) What Records ſhall be removed by it, Hier 1. 


3 T* Hat. 12 Ann. ft. 1. c. 2. directs application to be made 

| * certain caſes to 2 quarter ſeſſions, who are to WT 
„ ive the party applying a certificate. Application in a particular 

0 r 

and not to the next; and the juſtices being of opinion that the 

. 13 was only to the next quarter ſeſſions, and one having 
 antervened, they, for that reaſon, denied the certificate: upon 5 

which a motion Was made in the K. B. for a certiorgrito remove the 


r nr 


2 
1. 4 » the ſeſſions, where they are to be recorded. Rex v. Inhabit. de 


this was no order of ſeſſions, and a certiorari goes only to fetch up 
their orders; and the court being of that opinion, denied the cer- 
tiorari. Caſe of Mayo and Parſons, Mich. 7 G. 1. Str. 391. 
2. There is no difference when the proceeding upon the record 
z to be removed, whether it be before judgment or after; in both - 
- cafes the record itſelf muſt be removed ; If it was not ſo, this 


conſequence would follow, that by ſending for the tenor of tlu 
record the inferior court would be tied up, and yet the ſuperior 
court could not proceed. Per Lord Chancellor in M voderaft v. 


Kinoflon, June 21, 1742, 2 Ath. 318. 


' 4Viner 339. (B. 3) Directed to what Perſons. 


— N 


1 HE ſeſſions return an order of two juſtices, and it is ob- 
jected, that the certiorari ſhould have gone to the two 


a Bec 2 and not to the ſeſſions, becauſe it did not appear any act 


been done at the ſeſſions either to confirm or reverſe the or- 
der. But the court held, that the order was well returned by the 

ſeſhons z and Eyre, J. ſaid, It had been determined ſo already, for 
the juſtices are ſuppoſed (a) to return all the orders they make to 


) 
24 8 Warminfler, Mich. 8 G. 1. Str. 470. 
2. The ſeſſions at Hictfa- ball fit in both capacities, of ſeſſions 


Ws of the peace, and alſo of oyer and terminer; and they draw up 


their orders with one title or with the other, according to the 
degree of the offence; (viz. common affaults and offences of a 
low nature under the title of the court of ſeſſions; and aſſaults 
with intent to raviſn, riots, &c., and offences of a high nature, 
under the title of a court of oyer and terminer;) and the cer- 
tioruri t are directed accordingly. Vid Burr. 10. 
An information on the fat. 1 Fac. 1. c. 22. intitled “ The 
6 of 'Tanners, Curriers, Shoemakers, and of others cutting 
. of Leather,” run throughout, that the informers give the lord 
mayor of London to underſtand, c.; but a certiorari iſſued to 
remove it was directed to the ſeſſions of the city of London, and 
it was moved to quaſh it upon the ground that it was not well 


- directed. The return was made by 8. T. F. mayor of the city 


* of London, and alſo one of the juſtices within written. The court 


& - , thought the propricty of the dĩrection of the certiorari depended 


upon the ptopriety and validity of the information, viz. whether 
ſze mayor alone had the juriſdiction under the act, or the mayor 
in eibdas; and that the proper method of bringing the queſtion 
before the court would be to moye to quaſh the information; 
Which was afterwards done, the court being of opinion, that the 


- "mayor had no juriſdiction to receive and proceed upon it.” Rex v. 


Wilkams, Trin. 30 & 31 G. 2. Burr. 385. | 
4. In the caſe of a ce#tiorars to remove the proceedings ina 
caufe ont of the court of Common Pleas of the county palatine of 


Lamaſfter into the King's Bench, the writ was directed to the 


 chanvellor of the county palatine, and commanded him that, * by 


— 


« our writ under the ſeal of our ſaid county palatine,” he ſhould 
command the prothonotary to certify the ſaid plaint to him, 
« that you may certify the ſame to us at Weftminfter,” &c. 'In- 
obedience to this, a writ was made out directed to the protho - 
notary in the nature of a certiorari, (but called a mandate in the 
language of that court,) under the ſeal of the county palatine, 
but in the king's name, commanding him to certify the plaint, 
Sc. „to us, 55 that the ſame may appear to us at Weſtminſter,” 
Sc. Neither of the writs aſſigned any particular grounds, but 
only ſaid, © we being willing,” for certain reaſons to be certified 
on a certain plaint, c. ' Zinch v. Langton, Trin. 21 G. 3. Doug. © 
49. (nn. 1.) e 5 5 
: 5. y was moved to quaſh a certiorar: ifſued to remove a cauſe 
from the borough court of Caermarthen, upon an objection taken, 
that it was directed to the mayor, commonalty, and burgeſſes, 
which was the name of the incorporation; whereas it ought to 
have been directed to the mayor, recorder, and town clerk, before 
whom the court was holden. But the court ſaid, there was no 
need to anſwer this objection, for however the proper parties 
might have objected to make any return of it on account of the 
writ being improperly directed, yet having, in fact, returned the 
record into that court, no ſuch objection could be ſtarted by third 
perſons. Daniel v. Phillips, Hil. 32 G. 3. 4 Term Rep, B. R. 499. 


(C) How it ſhall be certified. In what Caſes the . 26, 


Tenor of the Record ſhall be certified, and in 
what Caſes the Record itſelf, | pc 


A Writ of certiorari iſſued out of the court of Chancery, die 
1 rected to the mayor and ſheriffs of London, commandi 
them * that diſtinctly and plainly they ſhould ſend the wang, | 
cc the record and proceſs of a certain plaint,” . It was moved 
to quaſh or ſuperſede this writ, becauſe the tenor of the record 
was only directed to be removed, and not the record itſelf. ' And 
per Lord Chancellor -I think the writ is erroneous, for this rea- 
ſon: there is a great difference between the record itſelf and 
the tenor, for this is only a tranſcript or copy; indeed it muſt be 
literal, but ſtill is only a tranſcript ; and as this is a certiorars to 
remove a record out of an inferior court in order to be ; 
upon in a ſuperior one, it ought to be the very record, for other - 
- wiſe no proceedings can be had upon it. Woodcraft v. Kinofton, 
June 21, 1742, 2 Att. 317. ö 


2. Upon a motion to quaſh or ſuperſede a certiorari iſſued out Thereiaq 


of Chancery to.remove a plaint of replevin in the mayor's court 4ifrcace 

of London, and which Fac aver fr the mayor and Pa "of to ſend Lees, 

- the tenor of the record and proceſs of the ſaid plaint; the Lord pu and a - 

Chancellor obſerved a difference between certierar?s themſelyes, a w. 

and ſaid this writ was framed from certiorari's brought for another moves the 

La id ͥ a ah ai 
1 N N 


ON 


z 


— 


l : muſt 


cauſe ; bad locked into, were ſuch, and they were in order only to uſe 
then you the record as evidence; for if nul tiel record be pleaded, the court 
in the ſu- cannot have the record but by certiorari, and then the tenor, if 
perior court, returned, is ſufficient as evidence of the record; but when the 
ue bes record is to be proceeded upon, the record itſelf muſt be return- 


on acerts- ed. Woodcraft v. Kinaſton, . 1742 2 Aik. 317. 
ks on, Wl? oth A ON n removed. Per Loi d Chancellor, 2 Alk. 317» 


aViner 342- - ( Certherars. Lies, in ' what Caſes (a. 


(a) — — (H); ante, letter B); and for ſeveral cafes where a certiorari is not grant ble 
by ature, — the Ibdet to the Statutes at large, ti le Certiorari. | 


I; A Certiorari is the moſt proper way of having a conviction 

before juſtices examined in a ſuperior court, and not a 

Ant og error, becauſe it is a judgment not in a'folemn manner, 

but in # ſummary way. Reg. v. Leighton, Mich. 7 Ann, For- 
rue, 173. 

Sed wide 2 — x certiorari for the defendant to the Old 
— Bailey to remove an inditment for forgery, the defendant appear- 
0. 1. ing to be a man of good repute, and the perſecution * ſlight 
 See- , gfounds: Rix v. Wells, Eaft. 9 G. 1. Str. 549. 


5. Vin. Ab. Getirari(D), gl 1 ide alſo Rex v. Gunſtone, 1 Seff. Ca. 314. and Str. 58 3. and Rex vv. 
few, 1 Se Ca. 32%. f per al Ab: Cetiorari (B), pl. 15. citesComberb. 319. A certicrari was 


90 
2 
A 


granted to remove an indictment of perjury from the Old Bailey, on the part of the defendant, upon an 
| PVP the judges being gone away z which the ccurt 
; — to be a ff reaſon to diſtinguith this from the common caſe where certigrari”s are denied, 
rn. 9 0. 2. Str. Y049.—A cer neui was granted to the Old Bailey in a caſe of per- 
joy a —.— ian deftndentir, on an affidavit that the proſecutor's attorney was under - her iff of Middle - 

and attended the grand jury on finding the bill. Rex v. Webb, Hil. 10 G. 2. Str. 1068. 
"Ba for a certiarari to remove an indictment for, petjury, againſt the defendant from the Old Bailey. 
The court would not grant it; and per Lee, C. J. It was done, indeed, in the caſe of Rex v. Morgan, 
but that was upon the extraordinary circumſtances of the caſe ; for that he had been there two ſeſſions, 
and uſed his utmoſt endexvours, and could nor get it to be tried, though he was ready, and paid coſts 
twice, But if we do it for emp do have all the indictments come up bither. Rex v. Fer- 
goſon, Eaſt. 1d G. 2. Rep. temp. Herd. 369.—lt is a good reaſon for granting a certiorari to re- 
move an inforniation before the juttices of a ze, that they have no juriſdiction of the cauſe; as an 
infomation beſbne juſtices of affize againſt a parfon for TG on the ſtat, 21 H. 8. c. 13. 
f. 26. Garland g. f. v. Barton, Mich. 11 C. 2. And. 27. 


ne, J. Indictment in the great ſeſſions of Angleſea for embracery ; 
25 and ir was moved, ex parte defendant, for a certiorari. It was 
rg „ admitted, that in capita] caſes the certiorari lay by the 26 H. 8. 
c. G. .. G.; but it was contended on the part of the proſecutor, 
that in caſes of miſdemeanor it had never been granted; of _ 
l which” the court would adviſe. At another day ſeveral prece- 
| —— were produced, and ent, where the indictment removed 
from the grand ſeſnons had been ſent down to be tried in an Eng- 
xy unty, and returned up to the K. B.; therefore, in this caſe, 
being an"affidavit to itiduee. a ſuſpicion that a fair trial could 
© be bad 3 4 fanururi was granted. Rex v. Lewisy 
12G. 1. Sc. 704. 
4. A certiorari was gtanted to remove an indiftment for not 
daueing the ſtatute Haber in the mi ghway, 55 e a prece- 
deut where it war done in 2 © of Eachard, 12G. 1, 


n : Mies. Ste, 8 
— AT E'e'N pat 


Certiorart. 3 
8. After a mandamus was taken out under ſeal of the court of 
K. B., the defendant (being the country attorney) found a fault 
in it, and altered it before he delivered it to the party to whom. 
it was directed; and for this an attachment was granted. Upon 
his ſubmiſſion, and paying coſts, he was JO After this 
he was indicted before the judges of aſſize at Exon for a forgery 3 
and upon theſe circumſtances he moved for a certiorari, but t. 
profecytor not conſenting, the court refuſed to grant it. Rex v. 
Bljord, Mich, 4 G. 2. Str. $77. e e e WER 
6. Upon a motion to quaſh a certiorari to remove an indict- 
ment againſt defendants at ſeſſions for not repairing a bridge, it | 
was inſiſted, that by the 1 Ann. c. 18. the certiorari is taken away. 
To which it was anſwered, and refolyed by the court, that this 
act extended only to bridges where the county is charged to re- 
pair; and that where a private perſon or pariſh is charged, and 
the right will come in queſtion, the aft 5 & 6 W.& 12 c. Il, 
had allowed the granting a certiorari; and therefore they refuſed 
to 99 Rex v. Inhabit. de Hamworth in Com. Stafford, Eaſt. - 
» ©: Ie. 0 000... 8 
— Upon a great debate and ſearch of precedents, it was held, S. C. a Kel 
that a certicrari would not lie to remove a poor's rate itſelf, the . pl. 97- 
remedy being to appeal, or by action, when diſtreſs is taken, 442. Sell 
which will anſwer all the ends of juſtice in coming at an un- Cal. 150. 
equal rate ; whereas, if the rate itſelf ſhould be required to be Ora 
ſent up, great inconveniences and delays would follow and a f{cgons the 
caſe was cited, Mich. 10 Aun. Regina v. Inhabit. de St, Mary the poor's tate | 
Virgin in Marlborough, where it was ſo reſolved. Rex v. Inhobit, 1 
de Ultoxeter in Com. Stafford, Str. 932. new ens 
made; to remove which a'certior9ri was moved for, bectuſe there could be no appeal in ſuch caſe. But 
the court ſaid, that was not the only reaſon they went upon in the caſe of Utoxeter z _ 
fuſed 1 certiorari... Rex v. Juſtices of Shrewſbury, Eaſt. 2 G. 2. Str. 975. 8. C. 2 Kel: 246. 


pl. 198. n ; ts 4 q , 1 

But a ci“ will lie to remove an order of Jens of fee; gs is 
powered by fatute finally to bear and determine ; for the court of K. B. having ſuperin 

over all courts of an inferior criminal juriſd Gion, may in the 1 of its a 

certiorari; afileſs reſtisited by the expreſs negative words of the legiſlature. Theretore, althoogh the 

41 kl. c 2. ſ. 6. ordains that the juſtices of peace in their ſeffions hall take ſuch order upon the 

| an aggrieved by a poot*s rate as to them ſha/l be thought convenient, and the ſame to conclude 

and bind alf the 8 and the 17 C. 3. c. 38. f. 4. dies, that the (aid juſtices ſhall receive fuch ' 


appeal, and hear and 770... robe on one neg” 

| will tie. it x Bots, P. L. by Cont, 252. Vide pot, letter (H), pl. 10, 114] 's 

; S. A0 order was made on 7 & 8. 3. f. ag. for the parifh $ 
| at large to repair the highwiys, the 6d. in the pound levied | 


on the inſhip not being ſufficient ; and a certiorari being moved = 
for, it was objected that the 3 .. & M. c. 12. had taken it away: | 

to which it was anſwered, that this is an order founded on a f | 
ſequetit law. Sed per eur, —They muſt both be taken together: 
the rate muſt be made in ald of ths inſhip by virtue of the former 
law, 80 4 c&rforars wis denied, Rex v. Dihab. de Eckerſball, 
Mich." 9 G. 2. Str. gig. Ln 


7. it is ehacted, © That no writ 
ſhall iugot be ifſtiable to remove 
B 4 « the 


. "12G; 2; c. 28, ths dete eng ciel pere ni. er- 
celle Prep ee Go ="; 
Fa Fer n | 


8 : Certiorari, 
<« the record of any conviction from the court of quarter ſeſſions, 
ce or to remove any order or other proceedings taken or made by 
. « the ſaid court of quarter ſeſſions, upon, touching, or concerning 
4 ſuch conviction, into any of his majeſty's. courts of d at 
« We er, until the party or parties againſt whom ſuch con- 
« viction ſhall be made, before the allowance of ſuch writ of cer« 
« tiorar; or other proceſs, ſhall find two ſufficient ſureties 75 be; 
- & come bound to the proſecutor in the ſum of 100/., with condi« 
tion to proſecute the ſame with effect within fix calendar 
* months, and pay unto the proſecutor or proſecutors his, her, or 
« their treble coſts and charges, in caſe ſuch order or conviction 
| <« ſhall be affirmed.” | 3 
Fide6 Term 10. The proſecutor of an indictment for a nuiſance in the 
— amet highway took out a certiorari ; and the defendant moved to quaſn 
* it, there being no affidavit made according to the fat. 5 W. & M. \ 
C. 11. nor any recognizance given according to that and former 
ſtatutes of 13 & 14 Car. 2. c. 6. and 22 Car. 2. c. 12. and 3 . 
& M. c. 12. But the court held that theſe ſtatutes related only 
to certioraris applied for by defendants, and not to one pro rege as 
this was. And many precedents were ſhewn of certioraris for 2 
Proſecutor, taken out in the manner this was; and the certiorari 
was allowed. Rex v. Farewell, Eaft. 17 G. 2. Str. 1209, 
11. A certiorari is not the proper ſs to remove an ejec̃t-· 
ment out of the mayor's court of 13 but a bobeas corput. 
Fligham v. Barlow, Trin. 24 CG. 2. Barnes, 421. N 
£2. Lecds in the caſe of a replevin. 2 
$0 an order 2 . A ee not 1 the warrant of a juſtice 
of the court Peace 3 remed thereby injured being 
2 action. Per Lee, C. J. in Rev b. Lediard, Mich. 256.24 
ene 4 717 n p 
— to bring an information agaiaft a defendant for ſeveral crimes and miſdemeanors committed by 
him ja the execution of bis office of juſtice of the peace for the ſaid county; that the expences 


attending lach proſecution be defrayed by the county, being removed by certiorari; the writ 
r Rex v. Lloyd, EA. 


1 L « 
* 1 
Pr rennen mu ed i. - Yoo a Sy hf * 


Tris. 23 C. 3. Cala. 309. A fine having been laid upon the county of Efſex by one of the judges of 
ae, for neglecting to repair the county gaol, and it having been eſtreated into the Exchequer, the ma- 
l of the county conteſted its legality, and for the purpoſe of ing the expeaces incident to 
ſuit, made an order that the ſum of 1 501. be advanced by the treaſurer of the county to the clerk of 
DG En nr  ngnty: 
; on , ſubjet te i any right to diſpute 
ſoch money. The bad been removed by certiorari into the K. B., and it was afterwards moved 
quaſh it, upon the ground, among others, that this was not a judicial order of the juſtices, 
therefore not the ſubject of a cerriorarj/at all. On the other hand it was argued, that the court of K 
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5 Certiorari. 
& ſhall have been preferred (unleſs the court ſhall think 


& allowance thereof notwithſtanding.” 


* upon cauſe ſhewn to adjourn the ſame); any ſuch writ or —_ 


a diſorderly houſe, by certiorari 7 Buller, I. obſerved that the general rule is, where the e 


- away by act of porliament, the crown is not included in the reſtriction, unleſs there be ſome words in the 

act to ſhew that the legiſlature ſo intended it. There a e no ſuch words in this act; but on the contrary, 
the act is made againſt perſons keeping diſorderly bouſes ; the 3th and gth ſections were inſerted to guard 
againſt the many ſubtle and crafty contrivances of perſons keeping diſorderly houſes, c. ; the object of 
the 10th ſection, which takes away the certiorari, was td prevent any delays that might be attempted to be 
made by thoſe perſons. The whole ſcope of the act was to render the puniſhment of ſuch offenders 
more effectual. And as there are no words in the act to extend tbl teſtriction reſpeQing the certiorari 
to the caſe of the crown, the general rule applies, that the proſecutor is entitled to a certiorari, Rex 


Davies, Eaft. 34 G. 3. 5 Term Rep. B. R. 626. k — 


15. The court of K. B. has power by law to ſend a certiorari to Mott cer. 
tainly the 
ſhould be ſatisfied that the end for which it is prayed be attain- — 
able, and the ground ſufficient for removing the record in order ged of the 
to attain the end. That the pa cannot. have a fair trial is a ground be- 
e d 


Berwick, yet it ought not to iſſue in vain; and therefore the court 


. ſufficient.ground. Rex v. Cowle, 


moved into this court. Jbid- 


16. The court were clearly of opinion that a certiorari would — 
not lie to remove an indid ment upon the fat. 30 G. 2. c. 24. for Ming made | 


the more effectual puniſhment of perſons obtaining or mo- —— 
ney under falſe pretences, &c. Rex v. Smith, Hil. 14 G. 3. went ee 
Coup, 2. 95 3 


for obtaining money under falſe pretences, upon the ground that the 20th ſectjon did not relate to all the 
preceding clauſes of the act, though it might to the 14th, and that a certiorari lay on the 1d ſeftion, if the 
defendant laid before the court ſufficient reaſons to induce them in their diferetion'to grant it. But the 
granted to remove 
any ladictment, conviftion, or other proceedings had thereon in purſuance of this act,“ referred to 
| the whole act of parliament ; that this point appeared already to be q-cided in the caſe of Rex v. Smit f 
and that there did not appear to be any reaſon, from the natute of the ſubje, why it ſhould relaje to can 


court were of opinion, that the aoth ſe tion, which enaQts, ©* That no certiorari ſhall be 


fre they 


rin. 32'& 33 G. 2. Burr, 859. feng 


ticrari. The king has a right to chooſe his court z but upon the application of the defendant there 
ſhould always be a reaſon, The higher the inſeriot juriſdiction is, and the greater the inconveniences 
are of removing the cauſe, the fironger the reaſon ſhould bez but a doubt whether a fair, impartial, or 
ccc Per Lord Mana. 
N 3» Burr. 61. 
But the court will not ſuffer a certiorari to be uſed for the purpoſe of delay; and, therefore, they 
if they ſee ogcafion, bind the proſecutors of the certiorari down to terms. Rex v. Cowle, Trin. 32. 
& 33 G. 2. Burr, 863, The king has aright to remove proceedings by certiorari of coutſe ; but where 
a J-fendant makes an application of this fort, he muſt always lay a ground for it before the court; and _ 
this rule, as to defendants, bas obtained fince the time of Car. 2. It appears from a caſe in Sir Edward 
Northey's Notes, Mich. 25 Car. 2. that it was then held as clear law, that a certiaruri ought not to be 
granted in vacation, but in open court, and upon a ground ſhewn. Rex v. Eaton, Mich. 28 O. 3. 
1 Term Rep. B. R. 89. And per Buller, J. A flight ground, indeed, may be ſufficient ; but there muſt. 
be ſome, otherwiſ- we ſhould have to decide upon every conviction in the kingdom, which would be 


cer 


part more chan to another. Rex v. Young and another, Eaſt. a8 G. 3. 2 Term Rep. B. R. 452, 


17. Upon a motion for a certiorari to remove a preſentment 
againſt defendant, in the court-leet of the Savey, upon which 
he had been amerſed; the court, after looking very parti 


into all the cafes, were clear that a certiorar; ought to go. The . 
pre ſentmeꝝt cannot be traverſed at the leet; but the proper me- 
ſuperior 


thod is to grant a certioruri that it may be traverſed in 


court. Another reaſon for granting it is, that the defendant may- 


have an opportunity of taking exception to the preſentment i — 


* | | 
= 1 N — * » » * * * 


3 


— 


4 


. Wh 


— 


fo Certiorari, 
7 in point of form or otherwiſe. Rex v. Roupell, Trin. 16 G. 3. 


. 458. | | | 
18. By fat. 16 G. 2. c. 30. (for more effeCtually preventing the 
ſtealing of deer), ,. 19. it is enacted, That no certioruri ſhall be 
« allowed to remove any conviction made, or other proceedings 
« of, for, or concerning any matter or thing in this act, unleſs 
« the party or parties convicted ſhall, before the allowance of ſuch 
« 7ertioray7, become bound to the juſtice or juſtices of the peace be- 
« fore whom ſuch conviction was made, with ſuch ſuſhcient ſure- 
ties as ſuch juſtice or juſtices ſhall approve of, in the penalty of 
« 60 J. for each offence, with condition tb proſecute ſuch writ of 
« certiorari with effect, and to pay ſuch juſtice or juſtices the for- 
- « feiture due by ſuch conviction, to be diſtributed as by the ſaid 
« aft is directed, or to render the perſon or perſons convicted to 
« fuch juſtice or juſtices within thirty days next after ſuch con- 
« viction ſhall be confirmed, or a Scala 
« in default thereof, it ſhall be lawful to proceed to the levying 
| + « as if no certiorari had been awarded.“ | | 
Fide tat. 19. A certiorari was moved for to remove a conviction by the 


 6G:1.<©-27- commiſſioners of exciſe for the double duties on beer (under the 


7 rr j 


pot by 12 Car. 2. c. 24. þ 33.) into the K. B.; but the court, after great 

theeourt in ' conhderation, determined that a certiorari would not lie in this 

Rex. caſe, Rex v. Whitehread, Mich. 21 G. 3. Dong. 549. 

. a. e. 16. f. 3. I | 22 
Lord Mansfield; C. J. in Rex v. Whitebread, obſerved, that if a certiorari had lain, it muſt be 

Fonte upon cauſe fiewn; and as the affidavits in ſupport of the application in the caſe before the 

court did not proceed upon any alleged want of, juriſdition, but contained objections to the con vid ion 


| en the merits, the court would not grant the certiorari if they had power to do it, for thoſe objeQions- 
me more propely the ſubject- matter of an appeal, and the defendant had not choſen! to reſort to that , 


2 Dog. 552+ 3. | | 

t in the caſe of a eonvidtion by two juſtices upon the ſtat. 11 G. 1. c. 30. ſ. 16. for harbouring 
tea and ſpirits, where one of the objections taken to granting a certiorari was, that by law it could not 
be granted ; the court held, that the caſe of Rex v. Whitebread was not ag} authority to govern that 


| eaſe, The caſe of 'Rex v. Whitebread was a conviQtion oo a ſtatute long prior to 6 G. 1. 3 ſuppoſing 


it, therefore, clear that the act 6 G. 1. takes away the certiorari in cafe of oll forfeitures and penaltizs 
created before that Tme, it does not neceſſarily follow that it is taken away in caſes of forfeitures and 
enakties introduced fince. The ſtat. 11 C. 1. c. 30. ſ. 39. had been relied on for the proſecutor, it 

contended that the genera) words of that clauſe re- enacted theſe of 10G. 1. c. 10. f 42. as 


. - much 33 if they had been expreſily repeated. This was held to be true as to the form and mode. of 
e enn 


may be done after conviQtion. If this is not clear, and the court he it was not, then the old ge» 
neral rule applied; vis, that nothing but expreſs negative words ſhall away the juriſdiction of the 
B. This opinion is fortified by the words of the ftat. 10 O. 1. c- 10. ſ. 44. and by the 

4 & 


, caſes not reported ; ſo that the court were of opinion, that the ce tiorari 
was not taken_away in that caſe. However, cn another exception made to the granting a certiorari, 
namely, that the motion had been made not on an objeQtion to the juriſdiQion, but on the merits, the 

was reaſot's mentioned by Lord Mansfield in Rex v. Whitebread, Rex v. 
Fracces Abbot, Hil: a3 G. 3. Doug. 553. (u. 1 113.) | | | 
BET 
9. 


ne t remove examinations taken before juſtices 


- 


ich. 66.3. 2 Hank, 7-6 6h.q9. 406. 3 1 
+ 33+ Ha ſtatute creating an offence give cognizance of it to one 
Abe, with an appeal to the felons and to take away the cer- 
fiorari as to the proceedings, and afterwards further powers for 


2 


granted; and that 


« of the penalty mentioned in ſuch conviction, in ſuch manner 


6G.2. 1 Ca. 417- Rex (on the proſecution of Redburne) v. 


peace, in purſuance of 2 & 3 P. & MA. c. 10. Rex v. Bolton, 


hs. 
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Certiorari, 
the puniſhment of the offender are given to the ſeſſions by another 
ſtatute, which does not take away the certiprarr, the clauſe for 
taking away the certiorari in the former act cannot be extended to 
the proceedings under the latter; therefore, where there have 


been proceedings under both ſtatutes, thoſe under the former act 
cannot be removed, but thoſe under the latter may. Rex v. Ter- 


rett, Mich. 29 G. 3. 2 Term Rep. B. R. 735. 
22. It was moved to quaſh a certiorars which he had iſſued to 
remove a cauſe from the borough · court of Caermarthen, upon an 


objection that the damages were laid in the action under 40 z., and 


therefore the court of K. B. would not take cognizance of it; to this 
it was anſwered, and of that opinion were the court, that however 
that might have held as an objection in general caſes, where the 
action was brought to recover a debt under 40 5., yet this was an 


rr 


13 8. 2. | 


0 44. 


17 G. . 
8. 5. L 59. 


action for an aſſault brought againſt exciſe officers, who could not 


have an impartial trial in the court below. Daniel v. Phillips, - 


Hil. 22 G. 3. 4 Term Rep. B. R. 499. | 
23. It is a doubt whether the court of K. B. will grant a cer- 


tiorari to remove an order of ſeſſions, by which a ſoldier is con- 


tinued in cuſtody for want of ſureties under the fat. 6 G. 2. c. 31. 
for being the father of a child likely to be born a baſtard. Rex 
v. Bowen, Hil. 33 G. 3. 5 Term Rep. B. R. 156. © 
24. A certiorari lies to the quarter ſeſſions to remove an indiCt« 
ment (before verdi) on the 18th ſection of the toleration act 
1 V. & M. c. 18. for diſturbing a difſenting congregation. Rex 
v. Hube and others, Hil. 34 G. 3. 5 Term Rep. B. R. 542. | 
25. After verdict for the crown at the aſſizes againſt the inha- 
bitants of the county of Cumberland, for not repairing and widen- 
ing a bridge, upon a motion in the court of King's Bench, made 
by the proſecutors, that a fine might be impoſed on the defendants 


to be laid out in repairing the bridge complained of, a queſtion 


aroſe, Whether or not an indictment of this kind could be re- 
moved by certiorari as this had been, at the inſtance'of the pro- 
ſecutor? In order to ſhew that it could not, the defendants relied 
on the fat. 1 Ann. c. 18. / 5, But it was determined, upon 


the authority of a great number of caſes, that the certiorari had 
properly ifſued ; and thereupon the rule for impoſing the fine was 


made abſolute. Rex v. the Inhabitants of the County of Cumberland, 


Hl. 35 G. 3. 6 Term Rep. B. R. 194. 


(E) Neceſſary. In what Caſes. - E 


1. A Receiver having been appointed by the court of 
here of lands in Ireland, and a commiſſion} having iſſued 
out of that court to take the recognizance of ſuch receiver there, 


and which was accordingly done and tranſmitted hither; it was * 


moved: (the. receiver being in afrear, and living in Freland) for 
liberty to tranſmit the record of the recognizance by mittimus into 


the court of Exchequer thete, in order that proceſs might iſſue 


upon it out of Wat Gurt; but” it was refuſed, the only — 


| Certioraxt. 
being to file a bill on the foot of the recognizance in the court of 


Chancery in Jre/and againſt the receiver and his ſureties to have 


an account, and upon iſſue joined, the certificate of the recogni- 
zance here would be good evidence of it in the court there. 


Lord Caftlecomer, an Infant, v. Lady -Caſtlecomer, Feb. 24, 1727, 


Bundb. 249. 


M didnt is the BG antoabo i faok there - 


upon a bond to indemnify H. the plaintiff, had pleaded nor dam- 
niſicatus, to which plea the plaintif replied a recovery in the 
court of C. P. againſt him by one V., whereby he was damnikfied. 
To this replication B. had rejoined aui tie record, and the plain - 
tiff ſurrejoined that there is ſuch a record; and than moved for 


an order upon the proper officer of the court of C. P. to attend 


in the court of K. B. with the record between . and H. in or- 
der for its being inſpected. But the court denied the motion, 
being clear that there was no ſort of reaſon to go out of the com- 
mon and ordinary courſe and method of practice in ſuch caſes, 
which is to iſſue a certiorari and have it certified ; notwithſtanding 
it was urged that it would ſave time and expence, and that the 
court by their general juriſdiction had ſuch a power over all in- 
fertar juriſdiQtions. Hewſon v. Brown, Trin. 33 & 34 G. 2. 
Burr. 1034. 8 | TL 


Vier 347. (F) At what Time. 


1. APFEAL from a poor's rate, and the ſeſſions ordered the 
| churchwardens to produce the books at an adjourned day; 
before which a certiorari was brought to remove that order, and 
held to lie, though the appeal is depending, elſe the order muſt be - 
_ obeyed before the validity of it can be determined. Caſe of the 
Borough of Warwick, Mich. 8 G. 2. Str. 991. © : 


$, c. Cun- 2. It was held that an appointment of overſeers ma be re- 


niogham, moved before an appeal to the ſeſſions ; for the rule laid down in 


There may Salk. 147. extends only to the caſe where there is a limited time 


be eaſes fo for appealing, as to the next quarter ſeſſions; but the flat. 43 Eliz. 
Len c. 2. is not fo reſtrained, and conſequently jt can 12 be 


ſaid 


where acer. that the time for appealing is out. And if the appeal from an 
ban appointment is lodged, there can be no certiorari till the ſeſſion 


been, 
ought 


denied 
ſuch was the 
cale of the 


. has made a determination, and a certiorari brought pending a £2 
; 


and ſhall be ſuperſeded.” .Caſe of the Borough of Warwick, Mich. 8 G. 2. 


rem PoieC Je ene, eines N 


Fide fat. 43 2 by the court of E. B. that where an order 6f 


the 
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removing the orders, there being no reaſon againſt the parties | 
deing / SP for the . oa ig of the Ege K. B. is never 
taken away by an act of parliament, without ſpecial words there- 
©. that purpoſe. Rex v. Harman and others, Hil. 12 G. 2. 
Ana. 344. | 

4. But where there are two parties having a right to appeal, 
and the time of appealing is fixed by the law, (as in the caſe of 
ſettlements where the time is limited to the firſt ſeiſions,) it is 
not reaſonable to t a certiorari til} the time is elapſed ; and fo 
is the rule in 147. to be underſtood. Rex v. Harman and 
ethers, Hil. 12 G. 2. And. 344. AER. a 

5. An order for appointing overſeers made by two juſtices was 
returned by certiorari into the court before the next quarter ſeſ- 
ſions was held, ſo that there was no opportunity of appealing; and 
it being moved to affirm, the order, it was faig per cur. This 
ſeems to be a manifeſt injuſtice, and an attempt to take away the 
benefit of appealing from the perſons who are entitled to it. Rex 
v. Holditch, Trin. 13 & 14 G. 2. 1 Botts. P. Laws by Conſt, 53. 

6. Motion to diſcharge a rule for a certiorari to remove an or- An order of 
der of baſtardy, application not having been made to the court Mundy was 
for the ſaid rule within fix calendar months, as directed by fat. the 13 C. 2. 
13 G.2., the motion was granted per tat. cur. Rex v. Howlett, ſo it dns ob- 
Mich. 17 G. 2. 1 Will. 35. 3 

| within 
it; but per cur.— The words bod or made in the ſtatute have a tetroſpect. Rex v. Howlett, Mich. 
17 C. 2. 1 Will. 35. 


7. Two were indicted at ſeſſions for a conſpiracy, and the jury Vide eg, 
found one guilty, and that the other died before the indictment later (o 
was preferred. Before any judgment was >a; at the ſeſſions the © = - 
one found guilty brought a certiorari. After argument upon the 
caſe itſelf a doubt aroſe, what the court could do, the certiorari 
being brought before judgment; and the court of X. B. not being 
appriſed of the circumſtances of the offence, could not tell what -/ 
judgment to give z and in Carth. 6. it is ſaid they cannot give 
judgment. A rule therefore was made to ſhew cauſe why the 
certiorari ſhould not be quaſhed, ſo as to remit it back to the ſeſ- 
fions ; which was afterwards made abſolute. Rex v. Elia. Nicholls, 
£aft. 18 G. 2. Str. 1227. | I LR SES | 
8. A certiorari was brought to remove an information from the - _ 
a quarter ſeſſions of the city of London upon the fat. 1 Fac. 1;- - 
2 c. 22. before conviction. Rex v. Williams, Trin. 30 & 31 G. 2, 


9. ants were indicted upon the fat. 13 G. 3. c. 78. for :- 
a nuiſance in a highway, and the proſecutor had taken out a cer- 
tiorari, which the defendants moved to ſuperſede, and for a proces 
dendo. In ſhewing- cauſe it was infiſted, that ſection 24 of the 
ſtatute, which provides that no inditment'or preſentment ſhall - 
be moved by certiorari-till ſuch_indiment-be traverſed and judg- - 
ment thereupon given, does not extend to the crown, but only to 

; * 


1 : certiorari at the inſtance of the defendant. And although it 
0 was urged for the defendant that the real proſecutor was a private 


Certiorari. N 
, yet the court held that the words © till ſuch indictment be 


traverſed,” c. ſhew very plainly that this clauſe was not intended 
to take away a certiorari at the inſtance of the crown, for the kin 


does not traverſe. It was calculared only to prevent defendant's 
bringing a certiorari for delay. Rex v. J 
Trin. 14 G 78. 


| of the Savoy, the amercement affeered, and afterwards 
eſtreated by the ſteward into the court of the duchy-chamber of 


| Lancaſter, and the uſual writ of l/evari facias et capias having 


iffued under the duchy ſeal, the fine was in conſequence paid by 


the defendant. The court of K. B. were clearly of opinion that 


a certiorari would not lie in this caſe to remove the record and pro- 


- ceedings of the court-leet; as the fine had been eſtreated and 
paid. Rex v. Heaton, Mich. 28 G. 3. 2 Term Rep. B. R. 184. 
11. A certiarari had been granted to remove certain proceed- 


ings before juſtices upon the vagrant act into the King's Bench; 
and upon a motion to quaſh the writ,' it appeared that A4. had 


been committed by the juſtices as a vagrant to the next ſeſſions, 


againſt which commitment A. had appealed, and that, appeal was 
* pending. The court were all of opinion, that no certiorari 


could iſſue then; and therefore that it muſt be quaſhed ; for the 


magiſtrate had committed to the ſeſſions, and the vagrant had 


appealed ; fo that both parties had agreed that there ſhould be an 


to the ſeſſions: and therefore the certiorari ought not to 
iſſue till the ſeſſions had determined the caſe. Rex v. Sparrow and 


- enother, Mich. 28 G. 3. 2 Term Rep. B. R. 196. (n. a). 


12. If more than ſix months have elapſed between the date of 2 
conviction before juſtices of the peace and the time of applying 
for a certiorari, contrary to the fat. 13 G. 2. c. 18. . 5. the court 

and others, Egft. 31 G. 3. 


will ſet aſide the writ. Rex v. Boug 
13. A fine being laid upon the county of Eher by one of the 


4 Term Rep. B. R. 281. 


| Judges of aſſize, for * . to repair the county » and it 


ng eſtreated into the Exchequer, the magiſtrates of the county 


conteſted its legality ; and for the purpoſe. of defrayipg the ex- 


incident to the ſuit, made an order at the quarter ſeſſions 


pences 
that the ſum of 150 /. be advanced by the treaſurer of the county 


to the clerk of the peace of the ſame county, on account of the 
expences of defendi r er men oam the 
fine impoſed upon . ſubje to the diſcuſſion of any right 
that the county has to diſpute the payment of ſuch money. This 


order being removed into the court of K. B. by certiorari, it vas 


moved to quaſh it guia improvide emanavit. For by fat. 12 G. 


rates, ſhall be taken 
madc time in 


time for appealing {rom 


mhabitants of Bodenham, 
3. Coup. 7 AEY | 
10. The Afendant had been amerſed at the court-leet of the 


Pr rn r 


— 


A. tf tw at AG — W 


LS be 4. Fig ox 


\ A tn Sond odd 


| were tried by virtue 


LR GE EE r 


i / 


to be awarded wi an aſſidavit that a priyate right would — 
n Aer. 5 F. & . e. 11. But the other re, 
| were 


Cextiorarl. 
rates or orders is expired.” The time for Fas ling againſt 
ſuch rates or orders is limited by ſection 12 0 ne apa to 
the next general or quarter ſeſſions aſter the rate is made. And 
in this caſe the certiorari had not been applied for within the time 
preſcribed by the act. But it was argued on the other fide that 
the act reſtrains the granting the certiorari only where the pro- 
ceedings and orders to be removed by it are touching the rates. 
Whereas the order in this caſe was not touching a rate, but 
touching the public ſtock ; as the money, when collected by the 
high conſtable, and paid into the treaſurer's hands, is expreſsly 


. directed to be called by this act. The court ſeeming inclined * 


the 8 » the motion to quaſh it was abandoned. Rex v. In- 
Efex, Eaſt 826. 3. Nelan's Cafes, 56. 


(G) One or more Writs. — 


I. T. plaintiff in error took out a certierari of a wron term, $. P. Bowes 
which did not verify his error; and now he moved for a u v. 
ſecond certiorari, which was denied, the court ſaying it may be 


| 5 to affirm (a), but not to reverſe a judgment. Merryfield 715 3 | 
L | v. : 


2 Trin. 13 G. 1. Str. 765. Howard, 
2. A certiorari having been granted for the removal of ſeveral 7 


orders for appointing overſeers, end alſo for convicting the per- 
ſons ſo appointed, for refuſing to act in the office, a ſuperſedeas was 
prayed; it being objected, that in this caſe there being ſeveral 
orders, there ought to have been more than one certiorari. But 
the court faid— is no weight in this objection, as all the 
orders removed relate to the fame * and the ſame matter. 
Rex v. Harman and others, Hil. 12 G. 2. Andr. 343. 


| (H) * Obtained or granted. How, and by whom. 4Vizer 356. 


In what Caſes, and wherefore. A Pike any 


. T0 deſendants, who were convicted at Hereford afbzes of ©) 

a murder committed in Pembroke/hire, moved in arreſt of 
judgment upon the ground that the 26 H. 8. c.6. did not extend 
to all the principality of Wales ; whereupon a. certiorari and habeas 
corpus wete directed by the np 5 before whom the defendants 
which and the conviction were bath 

brought before the court of . I. Rex v. Ale and anathr, Trin. 
9. 1. $53- | 

2- An ipdictment was for obſtruQing a highway leading through 8. C. . 
Richmond Park, the attorney-general prayed a certiorari to 

remove it. Wright J. had ſome doubt whether a certiorari ought HW 


* 


„chat the afidavit required by that jeg 
tute is © . ay indi®tment for nor x es dich: — 
Ws 


b 
ae yer ng vr hee wp a ek 


* f 


. NS. 
Richmeas not bound thereby, and conſequent!y the attorney-general might 
e move for a certiorari without producing an afhdavit. Rex v. Bur- 


faid he pray- 

ed a certis- gefe, Zei. 27 G. 2. Sayer, 128. | 

rari, as attorney- general, in the name of the crown ; and although he moved it on the part of the de- 
fendant, the court were of opinion, that the king's attorney-general had a right to demand it, when it 


appeared that the right of the crown was in queſtion. And the reporter adds, tha: Lord Mansfield de- 
Auen he made that motion by che ſpecial order of the king, who was defirvus that the right ſhould be 


© . $.C. Burr. 3. Motion for a certiorari to remove convictions before a juſtice 


2040. where of the peace on the fat. 22 Car. 2. againſt conventicles, (the de- 
wag fendants being methodiſts,) and alſo the proceedings on the ap. | 


tiorari does to the quarter ſeſſions purſuant to the directions of 


not goto try ſtatute, which orders ſuch appeal to be final, and that no other Wo 


_ court ſhall interpoſe. On the other ſide it was infiſted, that this 


tion, but to negative clauſe could only extend to the K. B., as no other court 


Ke whether could ever interpoſe with regard to proceedings at quarter ſeſ- 
Roa ſions; and that a writ of error would be the only proper remedy. 
— Sed per Lord Mansfield C. J.— There is no colour that theſe ne- 


ceeded gative words ſhould do away the juriſdiction of this court to iſſue . 


A cartiorari Writs of certiorari; they will, perhaps, take away the writ of 


was granted, error that has been mentioned. But this court hath an inherent 
power to iſſue certiorari 's in order to keep all inferior courts within 


deere 
A e due bounds, unleſs expreſsly forbid ſo to do by the words of the 
for the Jaw. If the juſtices have done right below, you may ſhew it and 
of quaſh the certiorari, but if there be the leaſt doubt, this court 


do remove 


into K. B. 

an order of ' 3, 
ſefions quaſhing 6 ſcavengers rate, and making a new one, the clauſe 2 W. & M. 
Nat. 2. c. 3. f. x2. which ſays, that perſons aggrieved may have recourſe to the general quarter ſeſſions 


2. . 
of the peace to be holden for the place wherein the matter of grievance doth ariſe; and that their 
order 
St. Andtew, Holborn, and St. George the Martyr,” Hil. 4 O. 3. Burr. 1450. 
4. A certiorari was moved for and granted to remove an in- 


caſbire by virtue of a private act of parliament (8 Ann. c. 25.) 


2 County of lamorgan ; or Rex v. Lewis and ſeven 
—— otherr,, Tria. 9 G. 3. Burr. 246. 7 5 


therein ſhall be final, without any appeal to any other court whatſoever. Rex 


r ON” 7 E 


ABD mk DOG ca A KG oa 


TCTertioxart. 15 
toatrel of the Attorney-General, who may ftop the proſecution,) there is 4 diſtincon, Ia the caſe of 
| an ihe part of the rodiboter Tos aderehrary be tfpes of coirfs3 bn ble application * 
the , there muſt be a ſpecial ground laid in order to remove it from Wales, or from any juriſ- 
Action whatſoever. And per Afton, ].—The king has à right to chooſe his court. But the court” 
will not remove an indictment from the grand ſeſſions at the application of a defendant without grounds. 
In a caſe of Rex v. Owen Parry and Gainer Thomas, (May 17 59, never determined,) where M. J. Aſton 
ved for a procedendo, Wilmot, - ſaid, that he had looked into the caſe of Theodore Morris, re- 
2 Coed io 1 Vent. 146. and 2 734: 729: and that it appeared by the Rule-book, that the cer= 
"og did not ifſue at * the defendant, but at the inſtance of the proſecutor. N 
arr. 2458, 9. Vide ante, (B), pl. 2. (P), pl. 3+ | 
A defendant has no right to remove an indict ment of felony from Hicks's Hall, without the:conſent © 
of the proſecutor z. and if a certiorari for that rpoſe ſhould iſſue improvid?, the court of K. B. will 
order it to be ſuperſeded, Kan b. Dubdalh bf Kiba, Eaſt, 15 G. 3. Cowp. 493. 


6. Upon a motion for an attachment againſt the prothonotaty The cir- 
of the court of C. P. for the county palatine of Lancaſter, for not cumſtances . 
obeying a writ of certiorari ifſued to remove the proceedings, in a Zug 
certain cauſe, from that court into the K. B., and it being moved Langton 
at the fame time to ſuperſede the certiorari, Lord Mandela, C. J. wee theſet 
faid, there is no doubt but the court of X. B. may, under par- —_ * 
ticular circumſtances, as in a caſe which calls ſtrongly for a trial in the ation 
$6.4 at bar, grant a certiorars to remove proceedings from a county blem was 
; palatine; but ſuch a writ cannot be. ſued out without laying a ct en 
nd for it, and as the writ was ſued out in this caſe without the King's .. 
Er any ground, it iſſued improvidently, and muſt be ſuper- 9 5 
ſeded.  Zinck v. Langton, Trin. 21 G. 3. Doug. 749). — | 
the chancellor of the county conſequent upon it, were delivered to the deputy prothonotary, As be hack 
never before known an inſtance of ſuch a proceeding, he deferred returning che writ, and at the next 
afſizes Willes, J. granted a rule to ſhew cauſe why the plaintiff ſhould not fign interlocutory judgment, 
notwithſtanding the certiorari ; and upon ſhewing tauſe, and hearing the queſtion, whether the certiorart 
would lie; argued, he permitted the plaintiff to ſign interlocutory judgment, but om condition that be + 
ſhould not take out execution till there ſhould be an opportunity of moving the court of K. B. Awg 
of inquiry was afterwards executed, and damages ziven to the amount of 672 J. 4s. 6d. but fidal judg- 
ment was not figned. The affidavits on which the rule for the attachment was moved for, did not farts *' © 
any particular cauſe; and it came out, when the caſe was argued, that the attornies on both fides had 
r the motion below ſhould be made for figning interlocutory judgment. Lord Mansfield, C. 5 
obſerved, that as to the officer, he was cleared from any contempt in not obeying the certiorari by the 
agreement between the attornies, Yide Doug. 750» . | 5 


0 7. It was moved to ſuperſede à writ of certiora#i which had zl ante, 
| been ſued out by the defendant as of courſe, and without any ap- Later (D), , 
2 to the court, to remove the proceedings in an action r 15 
pending in the court af great ſeſſſons for the county of PW. 
broke, On ſhewing cauſe, an affidavit of the defendant was pro- 
duced, in which he ſwore, that from the influence of the plain= © 
tiff in the county of Pembroke, and his being himſelf an entire 
Ranger there, he believed he could not have a fair trial. It 
was ſaid, on this occaſion, that there were many precedents of 
certieraris to the counties palatine, and to the court of Ely, and Ts 
ſeyeral to temove indictmeuts from the courts of great ſeſſions in 
Wales. In general, indeed, thoſe were brought by the proſe- 
cutor: but ere is one at the ſuit of the defendant in the caſe of  '* 
x v. James, T. 10 V. 3. ka Med. 197. Lord Mangfeld, C.J. © 
ſaid, that the writ was hot of courſe, and as it had been ſued ; 


5 out in this cafe without laying any nd before the court, iet 
muſt be ſuperſeded. 2 v. and anather, Eaft. 22 
: 6:3: Doug. 151. . 2. E 


* 


oL. II. . 8. It 


Notice of . Tt was moved to quaſh a certiorari,” becauſe no notice (se- 
e cording to fat. 13 G. 2. c. 18. /. 5.) bad been given to the juſtices 


it had been the practice to give the notice before the rule was 
8x as. firſt applied for j and they quaſhed the certiorari. Rex v. Nicholls 
——— Hil. 25 G. 3. 5 Term Rep. B. R. 280. n. (a). a ' 


by the n- b, 
twte, ſhould be given to the magiſtrate previous to the application for that rule. Rex v. the Juſtices of 
Rep. B. R. 279. * ” 


| Qlamorganſhire, Tria.z3G. 3. 5 Term 
. Upon a motion for a certiorari to remove a cotiviion by a 
the 


J 
vent 


the quarter ſeſſions; that if che latter mode had been adopted, 
the certiorari would have been barred, but not in the 
Rex v. Eaton, Mich. 28 G. 3. 2 Term Rep. B. R. 39. 

| 


| But # he 10. A certiorari had been obtained to remove 

2 the aſſeſſinents of land-tax for the Tower diviſion of the ei 
| 7 Landen for a particular ear: but the writ was afterwards q , 
| ww ld by For g all ents of the 

Alkburt, J- perſon is entitled to take copies, ſo that no injury can ariſe to the 


from the court refuſing a certiorgriz but, on the contra 
' public inconvenience would enſue from itti 


"ex i. King and A Hl 28 G. 3. 1 erm 


it. | And therefore that if an 


Ait 
n 
841 

I 


g 
| 


Th 
rer 
575 


were made to the court for an information againſt the they would admit an att 
of the fes inflead of the original. Yide 2 Term Rep. B. K. 239; | 
Fide ewe, 1. For the ſame 
e dee in the leaſe, 
F-?- _- » caſe of a poor rate, provided Tor in 
tts mean time, if it were „J. in Rex v. 


2 

de p 

. c. 78. / 
N way ale 

| had ſued out the certiorari, 


= 92 


e . the application for the rule to ſhew cauſe. And the court 


Ceertiorari. 

de of Ne, Hil. 28 G. 2. e Bp. 

= 200 N 9 
13. Mr, Attorney General moved, on the behalf of the de- 87 
fendant, for a writ of certiorari to remove an indictment againſt 
nn officer of exciſe, indicted, with two others, for a riot and 
©, afſault, at the Dover ſeſſions. The court immediately — TM 
- writ, without any ya" to ſupport 

| Rex v. Stannard, 88 CORE B. R. 6k. 

14. udgment ainit A in mayor's 
court Lyris he dies himſelf to the counter, 
. in the diſcharge of his bail. On the 24th 
bn Abd res out of that court to charge him in execution, | 
N we did hows previouſly, on the 7th June, removed by habeas ed: 
corput, to the Flat priſon. A motion being made in C. B. for a | 
 certierari to iffue to the mayor's court to remove the record of the 

judgment i into that court, in order to charge the defendant in execu- 

tion on it in the Fleet, by virtue of the Aar. 19 3 

a doubt atoſc on the couftraBiion of that Rature, 

ia expreſs terms, extend the cafe of « prifonce Tn SA oa 

tody. But the court thought that the caſe was within the equity 
| | of the ſtatute, and therefore made the rule abſolute. 'Forglan v. 

I. ES 24.06 3; 2. By: 6 32. 

5. Two perſons, C 

Secure with (ict, & ec. obtained a certiorars to remove a convic - 

e en ef, up 8 _ 

it was moved ſhou et aſide, upon 2 0 ww 

5 G. 2. 1 nee 3 
judgment or order of juſtices, unleſs the 
e 


| colts if the judgment or arder be confirmed. . Againlt this ob- ol 
jection it was inſiſted, that by the far. 5 G. 2. it was not neceſ- | by 


fe pry ws the perſon-\ganvited to give ſecurity, it ſufficient 
proſecuted the certiorers did ſo, and that, accord- 
giv gp og hot yn only were 
wp ſu 2 ee well founded, a 
N „ n others, gf. 31 8.3 
HER . B. R. #81. 
: 16. As it is diſcretionary in the court of T. B. to or re- 
3 fuſe a certiorars to a defendant to remove a co before 


er oy AN Hes | " = 
3. roper concluſion from the evidence to them, (and 
1 a the caſe before them wens merely preſumptive,) ſoch a 
HE, Rv. Baſe, Eg. 33 G.3. . 
nne 8 

Non, the Com of . F. Il grate a certiorari in order 


i 6. | 


: * 


2 « 


A 7 
4 
= 
t 
8 
1 
r. 
1 


— : ww 


a Certioratt, = 
— was made: below. Per Aſbburft, J. in Rex v. Bel, 
E 33 0-3 Term Rep. B. R. 297. 
8. An indickment was found at the aſßzes againſt che de- 
—— for keeping a diſorderly houſe z and on an application by 
roſecutor there, it was ordered that 48 hours notice of bail 
93 given before bail could be taken; the defendant com- 
plied with | that order, arid put in bail below. And it was ar- 
2 amongſt other things, that the application for a certiorari 
to the diſcretion o * court, after the proſecutor has 
compelled the defendants to incur an expence below, they would 
not permit him to remove the indictment into the X. B., Sed per 
Buller; J. Though, perhaps, the proſecutor would have acted 
more diſcreetly by ſuffering the indictment to remain in the 
court where it was found, I cannot ſay, from any authority, that 
he has precluded himſelf from removing the record by. any ſtep 
which he took below, for that would equally apply to all proſes- 
cCutions where bail had been put in below; but that cannot be 
; _ contended. c 550.3. 3 
. Rep. B. N. 626. ; . 


C 1) Removed by 1 hes of ſhould bez and 
1 85 bow, and what 3 is a good Removal. * 


Jes objected, that all the proceedings againſt a defendant - 
indicted for forgery were void ; the forgery was laid contra 
- - Formam flatuti, and judgment prayed upon the ſtatute; and the 
17 objection was, that the certiorari and the venire and diftringas 
- wo as if it had been an indictment at common law, and m — 
RR were cited where the proceſs always run de quiby 
anſgreſfonibus et contemptibus contta formam flatuti : AT — 
that diſtinction had been kept up in all the forms of the crown 
office. But the court thought it not neceſſary, for a certiorari to 
e mae Br remove one for fo ety on the ſtatute Ys 
jury are ſummoned to try whether he is guilty of the 
— when — ewe, * i9 — warning to 
| appear inthe cauſe; and therefore they pronounced the judgment 
- upon the ſtatute. Rex v. Hayes, Tris. 30. 2. Jer 27. 84g. qt 


= * Returned or certified; by whom and how. Li 
And falſe Returns pupiſhed ; A 


. 
chat there was ſuch 2 wilt i his eber, but Wee ien in the ; 
Borg, an herd ond ye fur, he could. not file 4 
urn it. This was held to 1 
Been | 

er ** Baker, Ai. J 


9. i as 8 5 
nr ahead amor > 


mon 


_ © 


"I "# 4 * : * 


* 


* a 
Certiorari. 21 

8. If a certiorari be directed to the cuſfar breuium of G. N 19 5 
certify an original in London, and he returns there is none in tile 
city of London, it is good; for the court will take notice, that 

is a city, it heing mentioned to be ſo in ſeveral acts of 
parliament, Withers v. Warner, Eaft. 6 G. 1. Str. 39. 

3. It was moved to quaſh an order of removal returned upon a | 
gertiorari, upon an exception that the order returned was upon 4 
paper. Per cur. Let the return be quaſhed, for this order in 

paper is no order, ſo that no order is returned. Rex v. 

of Stow Bardon, Mich. ꝙ G. 2. Rep. temp. Hardw. 173. 

4. The writ directed to the juſtices of ſeſſion, was in this form, Upon error 

be that you or one of you do ſend under your ſeals, or the ſeal _— 
te of one of you,” &c. but the return was not under ſeal, and it 3 be» 
way held to be unneceſlary. Rex v. Pickerſgill and others, EAI fore the _ © 


136.3. Call. 297. '* Hoole'of 


— 


Lords, t 


pojng was abandoned. Rex y. Atkinſon, Eſg. May 2785, cu. 297. n. (. 


bi ' * 4 | | "x | 
g. The return of a juſtice of the peace to a certiorari to remove (a) A jut. 
8 conxiction on the Deer act (16 G. 3. c. 30.) was, that the de. der of peace: 
ſendant after the conviction having entered into a recognizance Ps wa 

try his appeal at the next quarter ſeſſions, he the juſtice, had ance, to 
returned the record of the conviction (a) to the ſeſſions, where it an 
was filed of record, but he had annexed a copy to the writ. It e 

contended, that the original ought to haye been returned, the ſeflions, 
per cur. This return is ſufficient, for upon the defendant's ether be 
2 into a recognizance to try the appeal, it was the duty of ay mo 

ice to return the original record of the conviction to the whether an 


) . 
rn and, beſides, a certiorari in this inſtanee was improper, 2's or 


party having appealed to the ſeſſions, and thereby made his CEN 


election according to the terms of the act, Rex v. Eaton, Mich. crown may 
38 G. 3. 2 Term Rep. J. R. 285. ; 3 ks 
. 4 + + fhareof forfritures, Per Buller, I. vide 2 Term Rep, B. K. 285, 


© 6. Where an 20 gives à general form of conviction, (as the | 
16 G. 3. c. 30.) the party can have no benefit from a certi 
C uſe the aka or examinations need not be returned, 
the conviction only, which being general, cannot exhibit the ' © 
error on the N Ws Her fur. in Rex v. Eaton, Mich, 
28 f. 3. 2 Term Rep. B. R. 285. e eee i 


Ian Varldnce, and Effe thereof and falle Renurns: evans. 


1. A Certiorari to remove a convittion of forcible entry and de< * 
45 tainer, againſt A. and his wife. The conviction returned 


* 


+ 


us. \ 


| was againſt A. ous "and. for this variance the certiorari was 

|  gualhed. Anon, Mich. 6 . , Str. 1144. 

| | ; 2. Orders were made fer dhe removal of 4. B. and E. his Ko 

oP - wife, and two daughters, and the children of 4. B. and E. his | 
faid wife. Aud the certiorari was to remove all 6rders, for the 

| 4.77), 2 CO TR Et C3 8 b N removal 


* 


27 2 ttt 
nl of 4. B. and . kis wife, and the children of 4. B. 1 
and it was held b the court, that for this reaſon the orders were 


remored. be Inhabitants of Henningham and Finchinge 
e * * 


1 : 


| Wn, | () Procedenite; in what Caſes, . 


FF 
gs below can never be revived by an mo 

. 7 the court of X: B. in the caſe of 

. I Vide 2 Hawk. P. C. 6 edit. 419. 
; <2” Boles oudere of fowers hifiog been made upon the deſend- 
2 ant, be removed them by crrtioruri. And upon a motion to file, 
= ?7* the commiſſioners offered to try any iſſue the defendant could 
| eee eee ee eee eee e 
inclined to grant a procedendo for that reaſon : but upon further 
5 conſideration, they thought they could not refuſe to bear the 
objections, but then they would not file the orders firſt, but de- 
bate the objeQtions upon the motion to file, fo as to have it in 
F Rex v. Sir Robert Cann, 

Hit. 20 C. 2. Str. 1263. 

43: The court (abſente Lord Mansfield, C. J) on a defended 
motion granted a procedendo, at the inſtance of the defendant, to 
the quarter er ſclfiors of Brecon, r ge indictment for an affault re- 


aſter the deſendants had confeſſed the aſſault below i though the 
conviction was not after a trial, and though ſeverat of the juſtices 
were ſworn to be near relations of one of the deſenda * 
his father, o brothers, and an uncle. ug 4-1 ara 
| other, Hil. 32 C. 2. Burr. 7 
e 4. e i Med, we pepper previous 8 
8 . Z. to ons ſor à prucedendo, 2 9 FO proviens mann 
. the file; for you cannot more ſor a procedends while it is upon 
the file there. Per Yates, J. in Rex v. Clace- Burr. 2459- 
Where an act of parliament#gives a juriſdiftion ſolely ta 


Fide Rex v. 
1; Wakefield r is excluded by 2 
ect Hauſe which takes away a cerfiorari, if a certiorari be d, the 


court will order the writ to be ſuperſeded quia i emanavuit, 

and the return taken off the file, and the order (the ſubject of it) 
--_. remanded, Nen v. Micklethwaite, Hil. 10 G. a. Burr. 2322+ 

W 6. One was indicted at Briffol for felony, and the indictment 

| was afterwards removed into F. R. by certiorari, with a 2 — 

iflaing proceſs of butlawry upon it; but the defendant 

come in upon the exigent, and having N 1 to 1. 


. | aol for trial, the court of X. B. 
f ; Be, (on the 7 5 25 2 ber dack ws 
Bri eat v en B. R. 478 | 
| 7. The defendant Ea 1 . £ ethode for 
North Riding of the h of York o rr 
* 4d 4 7 + . tion, 


moped up to the X. B., e the certiorari had not iſſued till 


removed the record into the XK. B. by certiorari, between 

verdict and 1 and obtained à rule for the proſecutor 

to ſhew cauſe why the judgment ſhould not be arreſted for ſome 
2 to the IAA ment but without hearing an argument 
ordered a procedends, Lord Kenyon, C. I. abſerying, That 

* there were inſtances in which the proceedings had been 

removed from 1 OL pgs in this ſtage, it was a prac · , 
tice that ought to be attended with expence | * 
and inconvenience. The detendapt may bring a writ of y | 

after judgment, if the record be erroneous. Rex v. Jackſon, Hil. 


4; 


35 G. 3. ä B. R. 145. . 
The Efedt of a Certiorars, and Proceedings na 
(9 8 Kc. after. 


1. THA defendant, being a bricklayer, was corfviged for not 
| building party-walls according to the 8 and ht 
a certiorari, died before argument; notwithſtanding whi 

the court would go on and afhrm the conviction, Rex v. Ro- 
berts, Tria. 5 & 6 G. 2. Str. 937. 
2. It was moved to affirm an order of ſeſſions which had been 
F i had ins bn 2p RED 
proceedings thereupon, » Per curiam. —Let it be affirmed, unleſs 
cauſe ſhewn before the end of thg term. Rex, v. Inhabitants of 
Oulten, Hil. 9 G. 2. Rep. temp. Hardw. 206. 
; „ ¾ % 
n rior court as he pleaſes, and is not confined 345: , 
to the fame fpooies of of action he declared in below, though the „n cum. 
parties. were at iſſue in the court below. Turner v. Bean, EgI. ed, whereby 
13 G. 2. Prad. Reg. C. P. ai. the proces. 
inferior court of record we into C. P., the queſtion was, Whether or no phiatiff mu de- , 
clare de novo, it appearing by cc Held, thay — 
N | a * 8 
5 ſuperſede 2 writ ef cerviorari, bes carrot + i 

ſh ie e Legge of the record Per Lord Chancellor in 


Wear eee 21, 1142, 2 Ath., 318, 
Plaintiff brought his action originally in the court of the 
hownl of Kingſton on Hal, and elf defendant to bail by afh 
davit. Plaintiff afterwards removed the proceedings into C. . 
| TEE A r who remained in priſon for want of 
applied to be diſcharged on entering a common appearance. 
rr opinion, that the certiorari, having been broughe = ** 
intif to remove his own on, be las Loſt his bee 3 
1 is the ſume in civil as in criminal caſes. Where de- 
t brings a crrfiord to remove an indiftmeng into the K. R. 
the bail is continued, hug. where the cerrierori regs as Fo + 
proſecutor, the bail js : by the certreyars the 
relinquiſhed the bail in the inferior court z a defendan pe 
be ee e vexalipa, ani from, bring - haradſed, and a 


9 Ile 
| — 


— 


1 1 


— 
- 


4 Certtorari. 
rule was made for a common appearance and ſuperſedeas, by tha 
opinion of three juſtices. Miller, C. J. contra, who compared it 

* to a diſcontinuance where plaintiff may begin de nova aud hold 
defendant to bail again; and the plaintiff being liable to payment 

of coſts on a diſcontinuance does not materially vary the cal. 
Keeling v. Elliot, Trin. 28 G. 2. Barnes, 399. 

- Lord Manſ- 6. The court were all of opinion that the circumſtances of A 

_ Al. rule for a certiorari_haye been made abſolute, and the return 

-theopinioa thereto having been filed ought not to ſtand in the way, and pre- 

of the cow, * their 1 at the real [gr and merits of the wes 3 and 

. a certiorari be iſſued improvids, they can order it to oe 
Wakes, ſeded, and the return to be taken of the file Rex v. Vagel | 


that there al. 31 G. 2. Burr. 488. | 

had been &- © * | * . 

verel lnfances of certicraric having been feperſeded improvid emanavit, and e 
the caſe of Rex v. Elis. Nicholls, Eaſt. 8 G. 2. A e inprodie (ante, letter (F), pl 7.) He likewiſe 


another caſe, probably Rex v. Govers, Eaft, 28 G. a., which was a certiorari to remove am 


mentioned 

inditment from the Old Bailey, and it appearing the court of K. B. that they could not give j 
ment, but that the ſeſhons of and t-rminer at Old Bailey ought to do it, the like method 
Taken; r . 489. 


2 . A motion to quaſh a certiorari was oppo 
| ſecutor, whoſe motion it was, had enlarged the rule for ſhew- 
25.4 cauſe why the original order ſhould not be quaſhed; and the 

he oh held it to be a ſufficient cauſe, and that it was too late, 


after haying himſelf enlarged the rule, to object to the iſſuing the | 


certiorari. Rex v. Hargſborn 41. Hil. 32 G. 2. Burr. 745. 
8. The defendant being convicted on an inditment for a 
_ conſpiracy, moved in arreſt of judgment, but the motion was ob- 
jected to as irregular, the defendant not being in court; and it 
| held to be the conſtant praQtice, that the defendant be per- 
? fonally preſcnt whenever he moyes to arreſt a judgment on a 
conviction removed by a certiorari, becauſe otherwiſe it may be 


an expence to the proſecutor afterwards to bring him up by 


* | - Habeas corpus ; the court therefore refuſed to hear the motion, and 


adviſed hear eee ee Rex y. bun 


Hl. 345 2, 


* certiorari into the &. . and then moved to be ad- 
mitted yang an in forma payperis on the uſual affidarit. But the 
court held, that this was not within the ſtatute, but was merely 
a caſe ut common lay, and ie ed rgb, in the conſt 
that there might be inſtances in which a certiorars might be 
cefſary, as for an, impartial trial, and then there eg be no ob- 

jection de eue the defendant in forms pours; but where 

voluntarily 3 it himſelf, without any. cauſe Hen, he 
put party to any extraordi expence, and 

e e able Toll, Tris 

3392348. 2. 230. 
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| upon its own merits, for the court cannot take in aid aa 
Eero information to ſupport or (quaſh it, although, | 
ſuch appear by the certioruri itſelf by which the conviction is 
returned in the K. B. Niue Rem v. Lifton, Tein. 33 G. 3. 5 Term 
an 1 Ms + res 


| R. 5 8. ene | 
far. ** 33% ö a 54 8 5 * * | 4Viner 361, 
= 6. (bo) Cofts *. In what Caſes. 22 
enen, au, lere (K), pl ig. (D)s ui ꝙ Vin- Abe, th. ue, late (AJ> 


IT is to be obſerved upon the far. 21 J. 1. c. 8. / 7 & 8. 
| 13 & 14 Car. 2. c. 6. f. 16. 5 &6 1 i c. 11. 889 
W. 3. c. 33. reſpecting recognizances to be entered into before 
the allowance of certiorarit, that the maſter of the crown office, 
in taxing the coſts, ought only to conſider thoſe which are ſubſe- 
quent to the certierari. Vide 2 Hawk. P. C. G edit. 415. L 36 
2. An indictment for perjury being removed by certiorgri, the Kely. 69, 

© defendant made up the record and carried it down to the fittings 5. ©: oY 
with a diſfringat, and Mr. Attorney's warrant for a tales, There 838 
being a ſpecial jury, eleven only appeared; and the counſel for whaethe 

| the proſecutor would not pray a tales, though the warrant wag reden 
given them: and the counſel for the defendant not prong one, rant enn 
the cauſe was made a remanet pro dgfectu juratorum. And upon e in his' 
motion for coſts for not going on to trial, the court held the de- kene tee 
fendant ſhould pay none, he having done all that was neceſſary e ir; ana 
to put the proſecutor in à capacity to try the cauſe if he would. the proſe. 
Rex v. Lowfield, Trin. 59 G. 2. Str. 937. 2d 2 | 
vided with ſuch a warrant no trial was had, the court held that the defendant had not been guilty of © 
_ * — Ip ender him liable to coſts, for not going on to trial. Rex v. Rightoa, 
58. 3. Burr. 1 | 


3 An indictment for perjury was removed by certiereri, and 8. C. K. 
bebe paid coſts fr not going to trial; the proſecutor af- 19} 


+ ards moved to quaſh it, which court refuſed, unleſs he Webb, Eaf. | 
"ould ſubmit to pay coſts. . Rex v. Moore, Hil. 6 G. 2. Str. 946. IM 


4. An order of ſeſſions being confirmed in the King's Bench, 
. it was immediately prayed that the court would order the coſts 
to be taxed, purſuant to the „fat. 5 G. 2., which directs, that no 
certiorari ſhould be granted to remove orders, unleſs the party 
98 Enter into a recognizancę of 50/. for the payment of full coſts, to - 
be taxed according to the courſe of that court where the orders £20 
are confirmed, court at firſt doubted whether this ought 
not to be done by a diſtin@ motion, but at laſt, to avoid that ex- 
«pence, nn that the order ſhould be confirmed, and that 
the pariſh ſhould have the coſts, to be taxed by the maſter. Har- 
4 5. A conviction againſt the defendant for deer-ſtealing having (= Tbir aa, 
x © been removed by certimm into K. B., and affirmed there, it was dn nf 
4 W the . 9 . maſter 2 taxation in 
aan adverſary way, ſendant g given à bond for the 
5 Colts purſuant to, the et. 3K. & M. c. 10. ½ 6. (e); 
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| condition of the 
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&6W.4M.s 12-1. as a public older for any other perſun aalght have indited the defendant. 
e 27 8. L. ing 


37 G. 3. 2 Term Rep, B. R. 47. 


3. Motion was made for leave for a defendant to pay 2 penalty, In R 

in which he had been convicted under the far. . — | 
an indictment at the affizes (which defendant had ,ramedupen 
moved into T. F. by cerfiorar?) into court, (without paying any* theautho- | 

cofts,) and that his recognizance might be diſcharged d * 
d that by the 5&6 V. & M. . 11. 
able but upon indictments brought by the 
by juſtices, c. or other civil 
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17 
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11 
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0 The rule was not » and the " 4 
accordingly. Rex v. Strong, Mi «31 E: 2. Burr. 431. 1 
f EY 2 Rec v. Fiſher, Trin. 24 O. 2. 
izance entered into by the de- 435, but 
jorari ſhould be diſcharged be- 
occaſioned ſhould be paid ? Per Aanc 
ul, C. ]. by an improvident act 4 
f the court, the defendants are not by law liable to them. Rew | 
v. and others, Hil. 32 G. 2. Seer Low of Cofls, 306. q 
10. a ſeſſions caſe removed into K. B. by certiorari is 8. p. res * 
ſent down to be reſtated, and the order being amended; the pariſh . lahs- 
rempring it abandon the proſecution, they ate not liable to coſts, np, s, 
| and xecordingly'the recognizance will be diſcharged. Rex v. E- 27 8 
bobitents of Hitchaw, Tris, 33 & 34 G. 2. Bury. 8.C. 04. + 


if the proſecuting G diſpute the «mended order, ſhall pay cofts, 
argued, if the pairs. Tang ware py Jew f Aro Rex v. 
worth, Hil 31 * 4 Term Rep. B. R. 218. 
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moved for coſts againſt the defendant for not going to 
be had given notice that he would do ſoz which being 
defendant was taken inta cu an attachment, 
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12. A certiorari was brought for removing 2 conviction. upon 

_ © "the game laws, and it being diſputed, whether ———— way 
emitted to colts upon affirmance of the conviction, an affidavit 
was produced, ſtating facts of hardſhip and oppreſſion upon the 
- "© © defendant; namely, that although the defendant had paid the 
forfeiture upon the conviction, yet an action had been brought 


i - againſt him. for the ſame offence, and when he wanted to plead. — 


tis conviction in har of the action, the juſtice had refuſed to 

give him a copy of it, and la remove it by cer- 

Frari, and the proſecutor ſet it dpwn in the paper, and got it 

_ affirmed, and then the proſecutor became nonſuited in the action, 

This was held by the court not to be a caſe within the meaning of 

. the fat. 5 Ann. c. 14. / 2.3 for the certiorari was not brought for 

| vexation, or out of obſtinacy or peryerſeneſs, nor to overhaul or 

d abjeQ to the conviction ; but an aQion being brought for the 
ſiame offence, the defendant in chat action could not i 

(though he ought to have had it) a copy of the ee 

the was obliged to bring a certiorari to remove it; and it was 

removed for that purpoſe only. The proſecutor therefore had 


no occaſion to be at any expence about it, for the defendant did 


not object to it ; but the proſecutor ſet it down in the paper only to, 
2 the expence, and merely for vexation, ſuppoſing that che 


- defendant would have been obliged to pay for it. The plaintiff | 


in che action was nonſuited, and the defendant, inſtead of pay- 
ing colts, ought to have had an allowance of the coſts be w 
put to. in removing the conviction, as it was a neceſſary part 
is defence. Rex v. Midlam, Trin. 5 G. 3. Burr. 1720. 
13. The defendant having been convicted upon an indictment, 
removed by him from a court of quarter ſeſſions, and having paid a 
fine of 100 l., a queſtion aroſe, Whether either he or his fureties 
[were liable to coſts by virtue of the izance entered into 
upon removing the indictment? It was en they were all 
. liable ; and per Lord Mangfeld, C. J.—The payment of a ſine br 
* | thi defcndume — or his fureties — | 
tion 8 to pay coſts. Ro v. Oſborne, Trin. 5 G. 3. 
22. 14. An indictment been moved into B. R. by certiorari, 


by of it by an order of two judges, purſuant to the privy ſeal. It 
— * was moved that the proſecutor s coſts under the ja ce en- 
cdteered into upon the certiorari might be taxed to him. But the court 

wers of opinion that he could not have both theſe advantages; 
namely, the coſts under the a „and the third part of 


ite fine. And a rule was made the coſts upon the 1 
muse ſhould be taned according to the directions of the act of 


| and that ſo much as the proſecutor has received ſor 
the third of the ſine ſhould be deducted out of the ſum allowed. 
N Ofborne, Trin. 7 G. 3. Burr. 2125. * 


- $,P-Rex. 1h. When a. deſendant removes an indictment from a court of 
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44 ſecutors, within 30 days aſter ſuch conviction confirmed, n 
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vſterwatds conticted, the maſter of the Ctown· oſſice in taxing 
the -proſecutor's colts under the 5 & 6 V. & M. c. 11. ought © 
only to conſider thoſe which were incurred ſubſequent to the al- 
lowance of the certiorari, Rex v. Wallace, Mich. 14 G. 3.8ayer's 
Law of Cofts, 272. Sue wi ot ey wo; pid 

16. By flat. 16 G. 3. c. 30. (more effectually to prevent the («) The 
ſtealing of deer) /. 19. it is enacted, . That no certiorari ſhall be r 
cc allowed to remove any conviction made, or other proceedings * 
tc of, for, or concerning any matter or thing in this act, unleſs ing in the 
te the party or parties convicted ſhall, before the allowance of nt to 


make out 


te ſuch certiorari, become bound to the perſon or perſons proſe+ the ſenſe. 
tc cuting in the ſum of 100/., with ſufficient ſureties, as the juſtice 
ce or juſtices of the peace before whom the offender was con- 
« victed (ſhall approve of (a),) with condition to pay unto the pro- ' 


1 


«K or 
tc a procedendo granted, their full coſts and damages, to be aſcer- . 
te tained upon their oaths,” by . Boe 
17. A defendant having been convicted before two juſtices in 

a penalty under the lottery act, removed the proceedings into the 

court of XK. B. by certiorari. On application to the maſter to tax ; 
the coſts of the certi#ari, he doubted whether he had a power ſo LS 
to do; on which, a motion being made for the direction of the 

court to the maſter to tax them, Lord Mansfield, C. I faid, By 

the rule of law the king neither receives nor pays coſts. We are 


aware of the miſchiefs of granting certiorarit for veratious pur- 
poſes; and it is diſcretionary in the court whether they will grant 
them or not. For the future we will oblige the party applying for 


a certiorari to enter into a recognizance to pay coſts 3 but we are 
not authorized to grant them by 13 C. 2. em without a re- 
pg ng ern Rex v. Fenkinſon, Mich. 26 G. 3. 1 Term Rep. 
wor « 82. - (4 | x h . 1 


159. The defendant having been indicted at the general ſeſſions 


of che peace for the city of London for an aſſault, the indictment 
was removed into X. B. by certiorari, and on the trial the deſend- P 
ant was found guilty, and ſentenced to pay 6s. 8d., which he paid: 

The proſecutor afterwards died, and no perſon having adminiſ- 

tered to his effects, nor any demand having been made by the 
profecutor in his lifetime for the coſts, though they had been 

taxed, a rule was obtained to ſhew cauſe why the recognizance 

ſhould not be diſcharged, upon the ſuppoſition that they never 

could be then demanded, the words of the fat. 5 V. & M. c. 11. 


J. 3+ being that © the proſecutor for the recovery of ſuch coſts 


* ſhall, within ten days after demand made of the defendant, and 
ec refuſal of payment, on oath, have an attachment granted againſt 
© the ſaid defendant.” It was argued; chat on this ſtatute the - 
proſecutor may move for an attachment on non-payment of coſts, - +: 
after a demand by him made; but that could not be done in this | 
caſe for want of a perſonal demand. But the court conſidered the 
coſts as aYebt actually veſted, and diſch the rule. Rex v. 
Chamberlaine, Hil, 26 3 1 Term Rep. B. 104. * ; 
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| (4) Chancellor (ts Amiquiny, br) 


before the N 
Edward the 


negotia vel ſdiritualia 
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r Ingulphus in vit Lv 


2 et Glaſconize = rh fins, — 


e 
. in his Diſcourſe of the- Office 


Lord Obancel- 


C „ I" 


EE 


2 n "BE 
ofice of Chancellr is of great antiquity, and and exiſted | 
1 = 000, made Tb, 


eee inde) 0 err 
bleed Js of ng pun . 


tort 
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Bu 


or, as is ſuppoſed 


| keepers uno et dem infanti. Mort. Paris, 474. 


Cbanteliok. 


c) Chancellor Keeper. 


. (pdncellariue fc 7 & u cath; gn, * 
ade ut, ne ipfus conſenſu, ! confulio nibil num fiat vel 
ft go erum, hoc habeat officium dum Scaccarium ; 


ad ipſum pertinet cufledia Agilli rag, quad. oft in Tbeſaurv, ſed inde 


| non recedit, niſ cum precepto juſticiarii, ab inferiori ad ſuperius Scac- 


carium aurario vel Camerario defertur ad explend. um 
. . 


 cellario confignatur, et fic Theſaurario traditur cuſtadiemdur : item cum 


eee 


gui fon funt de Cancellaria cuftods 


urienſis, lib. 1. 7 Temp: Hen. 2; 
2. In the time of 


| cuſtody of the ſeal, but not the power to uſe it; and latter 


having the of uſing it, were not permitted to have t * | 
es : 


of it. Bob. Cur. Can. 18. 


eee agar item ad ipſum pertinet rotulo 


t ſeems plain, that from the conquelt to the 23 Hen. 3. he 3 


: of keeper of the ſeal was diſtinct from that of the chancel- 


| Jor : and there ſcems to be a great difference in their election or 


creation, as well as in their power and authority ; for the 


was ever ſolely at the nomination of the king; — and . 
often elected or nominated by the parliament :. the chancellor was 
_ Sworn at his entrance into office ;, the keeper never was ; for that 


the chancellor had a judicial power, the keeper only a miniſterial 
one. Bab. Cur. Can. 19 
4. Id de reign of Hex, 1. when Randulph was made chancel; 


king's Chaplain, bſtituted „ 2 6h madypateear ns + 


| . 70 . in Ann. 1112. in 
| was Ges ee , CITIES! 


J Ss ta; and yet Richord Marz, called in the Zindos charter 


Richard Harrefter, was keeper of the ſeal; Bob. Car. Can. 19. 


6. Sometimes the offices of 1 
in one p ben, who chen was both a jud and à miniſter. Raps 
Nevill, 11 H. 3., was made — life by the parliament; 


and the king, afterwards 16 H. 3. gave him the cuſtody” of the 


LL: a2 H. 3. che took away the great ſeal” fm 


ie, an re to Gefry the Templaf, 'ind -, 
z but the king could not deprive him of the jus 

: ae for he continued chancellor to his : fo 
in the reign Hen, chere was a lord chancellor, and two lords | 


. The chancellor ufed of ancient ifmes e 


- common council of Ae realm, and the ancient entries 


vis e of the kingdom, one Richard, the 


1 
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Chancellor, 
3 e or, in eee or, ger regein of par- 


Gamentzes conflitutus. Bob. Cur, Can. 20. 


2 — demanded the great ſeal from the Biſhop of Chgſer, 
his chancellor, with -a great deal of reproof; but the chancellor 


_ refuſed it, — that having received the ſeal by the common 
council of the realm, he could not reſign it to any one, without 


are reno wer- Hift. Mag. Car. 62. 
9. In Oo Wy: . xd. Nicholis a 
— >; 1 and chancellor appointed by the barons. 
m. 


0. Sce Mark. Weftm. Ada 45 Hen. 3.5 biet, quod rex 
conflituit I alterum de Merton cancellarium inconſulto barenagis. 


11. Oftentimes the ſame perſon who is elected chancellor is 


ſaid to have the ſeal delivered to him at the ſame time by the kings 


and Mr. Seldes, in his Diſcourſe of the Chancery, p. 23., is of 


opinion, that theſe offices were united by act of parliament the 


Pon ryan bom eg i. e. 28 Hen. 3. Thus, (via.) 


Si, aligud inter ueniente occuſione, dominus rex ahhſtulerii ſ gillum ſuum 


4 cancellaris, guieguid fuerit interim fogillatum ir ritum babeatur et 


inane, deinde cancellaris fiat reflitutio: Cur. Can. 20. 

12, But that act ſcers to reſpect only the chancellor Nevil, 
who having the cuſtody of the great ſeal, as well-as chancellor- 
ſhip committed to him by conſent of the king and the parliament, 


yet the king afterwards violently took it from him, and diſpoſed 
of it to other perſons till the 28th of his reign, when he ſeems 
to have been reconciſed; and reſtored the ſeals to him Wa. 


upon that act paſſed. Bab. Cor. Gare 10. 
13. For in the reigns of luccceding kings, we find thoſe offices 
2 6739s he her and fome- 
times a lord-keeper only had both powers in him; but no abſo- 
— — or —— that the offices were the ſame, 


till the time of Sir Nicho/as Bacon, lord-keeper; when 
dy the flat. 5 Lx. c. 18. it was enacted, © That the common law 


4 of e real is, and always was, and ought to be taken, that 
© the keeper of the great ſeal of Zhyg/and for the time being hath 


* always had, uſed, and executed, and of right ought to have, 


t uſe, and execute, and from henceforth may have, perceive, 

© take, uſe, and execute, as" of right belonging to the office of 
4 the keeper of the ſeal of England for the time bring, the 
© ſame: and like. ce, authority, pre-eminence, 


c execution of laws, and all other cuſtoms, commodities, and ad- 
« vantages as the lord chancellor wy bay th uſed, had, or ought to 
] 


«© have, uſe, and execute, as of the right belonging to the office of 


| 6 lord chancellor, to all intents, &'. as if the ſame keeper of the 


. ſeal were lord chancellor of England.” 4 Infl. 87. flat. 
is. e. 9. 


14- The high court of chancery is the only remaining, and, 


in matters of civil property, by much the moſt * of any 

of the king's ſuperior and original courts. of juſti 

name of chancery, cancellaria, From the judge who preſides here, 

5 3 or 2 * ä Cale — 
OL, II. 


ice: it has its 


1 


33 


Chancellor. 


us, is ſo termed a cancellands, from cancelling the king's letters 
patent when granted contrary to law, which is the higheſt point 

of juriſdition. But the office and, name of chancellor (however 
derived) was certainly known to the courts of the Roman em- 
perors ; where it originally ſeems to have ſignified a chief ſcribe 
or ſecretary, who was afterwards inveſted with ſeveral judicial 
powers, and a general ſuperintendency over the reſt of the officers 
of the prince. From the Roman empire it paſſed to the Roman 
church, ever emulous of imperial ſtate ; and hence "of is com biſhop 
* to. * 8 his chancellor, the principal judge 2 

the modern kingdoms of Euro 

— Aras the ruins of the empire, almoſt every ſtate 2 
its chancellor with different juriſdiftions and ga ignities, according 
to their different conſtitutions. But in all of — he ſeems to 
have had the ſuperviſion of all charters, letters, and ſuch other 
public inſtruments of the crown as were authenticated in the 
moſt ſolemn manner; and therefore when ſeals came in uſe, he 
had always the cuſtody of the king's great ſeal, ſo that the office 
of the chancellor or lord keeper . 5 liz. 
c. 18. is declared to be exactly the ſame) is with us at this da 
created by the mere delivery of the king's great feal into his yd, 
tody, whereby he becomes, without writ or patent, an officer of 


the greateſt weight and power of any nowſu inthe kingdom, 
and ſuperior in point of precedency to every temporal lord: he is a 

- privy counſellor by his office, — 75 according — —— i 
_ teſmere, prolocutor of the houſe of Lords by 1 to him 
Ever the appointment of all juſtices of the ughout the 
kingdom. Being formerly uſually an (for none elſe 


. 
ſiding over the royal chapel, he became keeper of the king's con- 
ſcience; viſitor, in „ e Nns col. 
een 
under the value of 20/. per ann. in the king's books. 
general lian of all infants, idiots, boy hy Gary ho 
general of all charitable uſes in the kingdom; 
and all this over and above the vaſt and extenſive juriſdiction 
which be exerciſes in His judicial capacity in the court of Chan- 
cery: wherein, as in the Exchequer, there are two diſtinct tri- 
n being a court of common law, the other 


e e 


* „ 
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* 


| becoming (contrary to the purpoſe of their original 


2 


41! So 5 


Chan tern. dei 


(OD) Chancellor. What Things he may do; what vr 38s; 
| | W 555 


WHEN the king has been adviſed to do an act, or is put in 
poſſeſſion of any lands or goods in prejudice of a ſubject's 
right, on proof of which, as the king can never be ſuppoſed in- 
tentionally to do any wrong, the law queſtions not but that he 
will immediately redreſs the injury; and refers that conſcientious 
* immediately to the keeper of his conſcience. 3 Black. 
om, 48. | | 


* 


1. JT may hold plea of es 8 foreſt land, 7 granted by 
the king and «claimed by a ſtranger againſt grantee | 
the crown.” Black, Ohm 45) EATS 
2. When judgment is given in chancery upon a demurrer or 
the like, a writ of error, in nature of an appeal, lies out of this 
ordinary court into the court of King's Bench; though ſo little is 
uſually done on the common law fide of the court, that there has 
been no writ of error ſince the 14 Eliz, 3 Black, Com. 479. 


(K) What Power the Chancery hath. — 
1. EAR LN ia the hiſtory of our juriſprudence, the admini- 


- 


ſtration of juſtice by the ordinary courts appears to have 
been incomplete to ſupply the defect; the courts of equity, of 
which the court of Chancery is one, have gained an eſtabliſhment : 


; aſſuming the power of enforcing the principles, upon which the 


ordinary courts alſo decide, When the powers of theſe courts or 
their modes of proceeding are inſufficient for the purpoſe ; of 
ting thoſe principles when enforced by the ordinary courts 


bliſh-. 
ment) inſtruments of injuſtice ; and of deciding on principles of | 
univerſal juſtice, where the 2 W of a court of 9 
1 ; £413 : 1 2 = g N 0 


- 


(F) Of what Things they may hold Plea, and what «Vie e 


— 


36 | ' Chancery, 
is neceſſary to prevent a wrong, and the poſitive law is filent. 
The courts of equity alſo adminiſter to the ends of juftice, by 
removing impediments to the fair deciſion of a queſtion in other 
courts, by providing for the ſafety of property in diſpute pend- 
ing a litigation 3 by reſtraining the aſſertion of double rights in a 
manner productive of irreparable damage; by preventing injury 
to a third perſon from the doubtful title of others, and by put- 
ting a bound to vexatious and oppreſſive litigations, and prevent- 
ing unneceflary multiplicity of ſuits; without pronouncing any 
| judgment on ſubject, by compelling a diſcovery which may 
1 enable other courts to give their judgment, and by preſervi 
teſtimony when in danger of being loſt, before the matter to whi 
it relates can be made the ſubject of judicial inveſtigation. Mit. 
Treat. Eg. 3. | 1 | 3 


1 * (L) What Perſons may be there relieved in Eqtity. 


1. CUTFS on behalf of the crown, and of thoſe who partake of 

its prerogative or claim its peculiar protection, are inſti- 

tated by officers to whom that duty is attributed. Theſe are, in 

caſe of the crown and of thoſe whoſe rights are the object of its 

peculiar attention, the king's attorney or ſolicitor general ; and 

| as theſe officers act merely officially, the bill they exhibit is by 
wap, not of petition or complaint, but of information to the court 
of the rights which the crown claims on behalf of itſelf or others, 

aud of the invaſion or detenſion of thoſe rights for which the ſuit 

is inſtituted, if the ſuit does not immediately concern the rights 

of the crown, its officers depend on the relation of ſome perſon, 

whoſe name is inſerted in the information, and who is termed the 

. relator; and as. the ſuit is carried on under his direction, he is 
conſidered as anſwerable to the court and to the parties for the 
8 of the ſuit, and the conduct of it. Mit, Traut. 
22. 7 k F 
2. The queen confort, partaking of the prerogative of the 

= crown, may alſo-inform by her attorney. 2 Rol. Ab. 215. cited in 

Mi. Treat. Eg. 24. I 

3. Bodies politic and corporate, and all perſons of full age, not 
being femes- covert, idiots, or Iunatica, may by themſelves alone 

F exlübit a bill. A feme-covert, if ber buſband is baniſhed, or has 
abjured the realm, may do ſo likewiſe ; for ſhe then may act in 

* All reſpects as a feme-ſole. Mit. Treat. Eg. 24. 


5 this diſtinQion between 2 prochein.amy to. n infarit, ada 
0 Prochein amy to a feme covert, that in the latter caſe no perſon 


- 


Chancery, 
can exhibit a bill in her name without her conſent. Prec. in 
Chan. 376. | Ne 
1. A ſeme covert who has a ſeparate maintenance may ſue alone. 
1 Cha. Ca. 35. Regnes v. Lewis, Mich. 15 Car. 2. Sed quere. 

8. Idiots and lunatics ſue by their committees, and ſometimes 
the attorney-general has exhibited informations on their behalf. 
1 Cha. Ca. 112. ; 

9. The diſabilities ariſing from outlawry, excommunication, 
and conviction of popiſh recuſancy, attainder, and alienage, and 
thoſe which formerly, from villenage and profeſſion ſhould be no- 
ticed, ſuch of them as do ſubfiſt, do not, and the others did not 
abſolutely diſable the perſon ſuffering under them from exhibiting 
a bill. Outlawry, excommunication, and conviction of popiſh 
recuſancy, are not in ſome caſes any diſability z and where they 
are 2 diſability, if it is removed by reverſal of the outlawry, 
by purchaſe of letters of abſolution, or by conformity in caſe 
of a popiſh recuſant, a bill exhibited under the diſability - 
may be proceeded upon. Attainder and alienage no other- 
wiſe diſable a perſon to ſue, than as they deprive him of the 
property which may be the object of the ſuit. Villenage and 
profeſſion. were in the ſame predicament. Note Mu. Treat. 


#9. 24- 


() In what Caſes Suits may be there. (In regard 
. | to other Courts.) rank 5 


I, T HE eſtabliſhment of courts of equity obtains through the 
5 whole ſyſtem of our judicial polity, and moſt of the in- 
ferior branches of that ſyſtem have their peculiar courts of equity, 
and the court of Chancery aſſumes a general juriſdiction in caſes 
not within the bounds or beyond the powers of inferior juriſ- 


dition, The principal of the inferior juriſdictions in England 


are thoſe of the counties palatine of Cheſter, Lancaſter, and Dur- 
| ham, the courts of great ſeſſions in Wales, the courts of the two 
univerſities of Oxford and Cambridge, the courts of the-city of 
London, and the Cinque Ports theſe are neceſſarily bounde by 
the locality either of the ſubject of the ſuit, or of the reſidence 
the parties litigant. Where thoſe circumſtances occur which 
give them juriſdiction, they have excluſive juriſdiction in matters 
of equity, as well as matters of law; 67 

uliar courts of appeal, the court of Chancery. aſſuming no 


[CJ] 


4Viner 385. 


they have their own _ 


riſdiction of that nature, though it will, in ſome caſes, remove 


a ſuit before the deciſion into the 8 by certiorars. When it 
aPPears on the face of a bill, that another court of equity has 
the proper juriſdiction, either immediately or by. way of appeal, 


cery. Mit, Treat, Eg. 133 


county palatine of Chefter. 
3 . | 


been heard and decreed in the | 


* 
v$+ 


the defendant may demur to the juriſdiction of the court of Chan- 


2. The bill was a bill o 2 and review, the cauſe having 2 


. Chancery. : 
this bill defendant demurred, and allowed, for that ſuch à bill 
will not lie; but if any appeal, it muſt be to the king himſelf. 
, 1 Fern. 184. Jenner v. Bi Trin. 1683. 
23. Plea to a bill of the ſame nature allowed. 1 Fern. 184. 
- Partingtan v. Tarback, Trin. 1683. © 
4. A demurrer, however, for want of juriſdiction, is informal 
and improper, and defendant ſhould a to the — 
Roberdeau v. Rows, 1 Ath. 543. Dec. 16, 17 
5. Bill to redeem a mortgage of the Tens of Sarke, or be 
forecloſed, which iſland was part of the duchy of Normandy, and 
1 had laws of its own, and was under the juriſdiction of the court 
of Guernſey, the grant being of the whole iſland, and the defend- 
ant ſerved with proceſs here. The bill was held good. Toler v. 


Carteret, 2 Vern. 494. Eaft. 1105. 
6. A queſtion concerning the right and title to the e of Man 
I of Derby v. Duke of Athol, 


may be determined in Chancery. 
1 7 203. Feb. 8, 1748-9. 
7- The court of Chancery in England may grant a ſequeſtration 
againſt the defendant in Treland, but it muſt 33 a ſequeſtra- | | 
tion here, and nulla bond returned. TIO e ear, 
2 P. N. 261. Mich. 1724. 
8. Original juriſdiction relating to boundaries between pro- 
vinces, the dominion and proprie government is in the 
| 1770 70 council. Pen v. Lord "Poliimors „ May 15, 1750. 
BE 7 445+ 5 
= 9. Legacy to be applied to charity in Edinburgh, the Chancery 
would not give any directions as to the diſtribution of the mo- 
ney, that belonging to another juriſdiction, viz. to ſome of the 
courts in Scatland. "An. 236. Prov and Bil of Edinburgh v 


Aubery, 1754 


— (N) What Things ſhalt be relieved in Equity. 


83 . 


1. EQUITY QUITY will enforce him that hath ſold and taken money 
| for land, aſſured by defective 9 to make the 
ring ect and good. Dyer, 59. : 
a tenant having a right to deduct the land - tax, does / 
vet e deduct, but pays his full rent, a bill will not lie in 
Chancery to recover back the tax, which ought to have been -n 
fore allowed. 3 P. V. 127. Ee, v. Thornbury, Hil. 1731. 
| 2 will lie » prevent multiplicity of ſuits. Conyers v. Lor 
„ 1 Atk. 265. 1738. | 
3 r- e ee — 
N of an inteſtate pendin 3 ſuit in the eccleſiaſtical court for admi- | 
niſtration. Phipps v. rt, 1 All. 285. 
8. A legatee may come into the court of n 
Jegacy, which is payable to him at a future * ſecured. Ferrard { 
— Amb. 273. 1755. Is" - 


— 


6. A man 


| Chancery, 39 
6. A man come into Chancery for a diſcovery in order 
that he may — himſelf at — Biſhop of London v. Fytcbe, 
1 Bro. C. C. 96. Trin. 1781. 


(Q ) What Things may be relieved there not againſt 4Vizrr mY 
a Maxim in Law. 


I. PLAINTIFF cannot come into equity for ſatisfaction of a note Sed vide 
which has been loſt; there is a difference between a note 2 8 

and a bond. In an action at law a profert in curid of the bond ; T. Rep. 
itſelf muſt be made, otherwiſe oyer cannot be demanded by the K. B. 153. 
defendant; and if cyer is not given, the plaintiff cannot proceed; por He 
but that is not neceſſary in the caſe of notes; no cyer is demanded cites. 
upon them, the proving the contents being ſufficient ; and nothing 
ſtanding in the plaintiff's way. Walmſley v. Child, 1 Veſ. 345. 
Dec. 1749. 27 / 42. 4 

2. If a man has loſt a bond he is entitled to come into equity 
not only for a diſcovery, but to have a decree for payment; be- 
cauſe he cannot declare without making prefert, the defendant 
being entitled to cher. Whitfield v. Fauſſet, 1 Vg. 393. Feb. 
1749-50. 1 | 
44a ugh a court at law ma it a plaintiff to declare 
upon a loſt — that does not ou 23 juriſdiction of 

a court of equity. "Atkinſon v. Leonard, 3 Bro. C. C. 218. 1791. 
4. Equity will ſupply the defect of the ſurrender of a copy - 
hold eſtate againſt the heir, on behalf of a wife or younger child. 
1 J. 228. Crodwyn v. Goodwyn, March 1749. 2 Ve. 582. Tudor 
v. Anſon, 1754. 3 Bro. C. C. 229. 286. 7 


— 


(k) What Things may be relieved there, not a spr 
©». - Thing againſta Maxim at Law. | F 
2 


1. ITY will not give intereſt upon a bond beyond the _. 
2 though he wh ſtated by Mr. Juſtice Buller to be 

«uſually done at law. 3 Bro. C. C. 496. ht v. Maciran, March 

1792, and the caſe preceding it. TM 

2. And where the penalty of a bond is only to ſecure the en- 
joyment of a collateral object, equity will grant an injunction 

againſt - a - ſuit for the recovery, in order that the actual 

damage ſuſtained alone may be paid. 1 Bra. C. C. 418. 

Slowman v. Walter, 1784. 2 Bre, C. C. 34% Errington v. 
Angley, 1788. 2 8 2 ET 08 e 


_ 
IT, 


4 - 
Chancery. 
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(S) In what Caſes a Man ſhall be relieved againſt a 


Argetſon executed a bill of ſale of a ſhip as a collateral 
ſecurity, and delivered up the papers, &c. but there was 
no recital in the bill of fale of the regiſtry of the ſhip purſuant to 
the ſtatate 26 Geo. 3. Equity would not ſupply this defect 
the aff of Margetfon, (who had become a bankrupt,) and 
the bill being for that purpoſe, was diſmiſſed. Hilbert v. Rollefleni, 
3 Bro. C. C. 571. 1792. 5 


© 


e. (T) Chancery, and Courts of Equity. In what 


Cafes a Man ſhall be relieved there againſt a Deed, 
not againſt the Agreement of the Parties. | 


I. BY a proviſo in articles for the purchaſe of an eſtate, either 
party breaking the agreement ſhould pay 100 J. to the other. 


I be defendant fold the eſtate to another perſon for a larger ſum 


than the plaintiff had agreed to give him for it; and notwith- 
ſtanding the agreement that 100 J. ſhould be paid by the perſon 
breaking the articles, Lord Hardwicke decreed a — - 
formance of the articles. Howard v. Hopkins, 2 Ath. 371. 720 
1742. | 5 2 E 

2. Lord Irnham treated for an annuity with Child, who (though 
unknown to his Lordſhip) was an agent'for his Lordſhip's eldeſt 
fon. | The annuity was to be redeemable, but both parties ſup- 
poling that this appearing upon the face of the tranſaction would 
make it uſurious, it was agreed, that the grant from Lord Irnham 
to Child ſhould not have in it à clauſe of redemption 5 it was ac- 
cordingly executed without ſuch clauſe, and the annuity was aſter- 
wards aſſigned to the defendants. Lord Irnham filed his bill to 
redeem, alleging, that ſuch was the agreement, although it did 
not for the reaſons above ſtated in the deed. But the bill 
was diſmiſſed, the clauſe for redemption not having been omitted 
I or miſtake. Lord Irnham.v. Child, 1 Bro. C. C. ga. 
7781. J | eres CS eee 
3. In the marriage ſettlement of the plaintiff there was a life- 
eſtate in a ſum of money given to the huſband, and there was 2 
| Provifion made of 500 J. in caſe of the death of the wife without 
children for her nephew. But it was ſo expreſſed as to ſtand 
doubtful, whether in that event the whole did not go over to 
the nephew. It was a queſtion of conſtruction, whether the word 
« ber” ſhould not be conſtrued © his ;” as there was no recital to . 
which the expreſſion in the deed was contrary, the Chancellor 
| ie | _ refuſed 


Chancery. 
refuſed to change . in che ſettlement. n 
N 1789. 


a 


— 


(Y) In what Caſes one may ſue in a Court $I 


Equity where he _ 2 50 at W 
Law. , 


. A BILL lies tb compel the delivery of an 8 
curioſity in ſpecie, undefaced, although in detinue the 


—_—_ itſelf - gle 3 3 P. N. 390. Duke of Somerſet 


9 » Mich. 17 
hough u court of law will not ſuffer a plsinti® in an aCtion 


upon a bond to take out execution beyond his juſt debt, yet that 


rap 75 take Si aL r of a court of equity. 3 Bro, 
3 Pt doubtful caſes, - — A the remedy at law is difficult, 
this court will entertain juriſdiction. Weymouth v. Beger, 1 79. 


Jun. 4 155 1792. 


he court will decree a ſpecific chattel to be delivered up 


DG: Vo meaſuring the value, when from its nature there can be 
no compenſation in TOI Fells v. Read, as 70. 


(Y) At what Time a Man may be relieved there 4Viner 403. * 


(after Judgment, &c.) 


As bo oy —— — = 
N injunction. on v. Lei 
2. Defendant having 3 verdict at law againſt plain- 
tiff, the plaintiff filed a bill for an injunction, and an injunction 
e of an anſwer, Plaintiff was ordered to 
og money recovered into court, or that the injunction 
ſhould be diffolved. 2 Bro. C. C. 14. Au v. lea, 1785. 
7 C. C. 182, 12 25 


Z) Chancery au Courts of Equity Decree te- Wir 47. 


viewed; in what Caſes it may be. 


1. arguing . 
U ye Sg Eoin Vigo os 
after a demurrer over · ruled, the plaintiff may read any exi- 
dence as at a ing. e e ee eee 


— 
bruary 1738. ers 6 
: . * FI BD * * 7 


FIN 


if 


4; When 


42 Chancery. 
2. Where a decree is neither ſigned nor enrolled, a bill of re- 
view cannot be brought, but a ſupplemental bill in the nature of 
a bill of review. Lewellin v. Mackworth, 2 Atk. 40. June 1740. 
3. On a petition for a bill of review, it muſt appear that the 
new matter, upon which ſuch bill is brought, has come materi - 
ally and ſubſtantially to the knowledge of the party or his agents 
- fince the time of the decree in the KEE cauſe, or fince ſuch - 
time as he could have uſcd it to his advantage in the former cauſe, 
and a probable _ of relevancy muſt be ſtated. Lord Port/- 
mouth v. Lord Effingham, 1 Ve.. 431. May 1750. 2 Vef. 577. 
Wortley v. Birkhead. | | S 


* 
r ((. 3) Bill of Review, on what Terms. | 


1. [JPN every bill of review to reverſe a decree the plaintiff 
muſt depoſit 50 J. with the regiſter to anſwer the coſts of 
5 the ſuit. Anon. 2 P. V. 283. Trin. 1725. 2 Ath. 139. 

2. Where a decree has not been figned and enrolled it is proper 
to bring a bill in the nature of a bill of review, and it is a fruit- 
leſs thing to make a man fign and enrol a decree in order to en- 
title him to bring a bill of review, and the rule to review and re- 
verſe a former decree is the diſcovery of new matter, fince the 
making the decree „ e 10, Doug at the time, but not known | 
to the party till afterwards. 2 Ak. 177. Standiſh v. Radley, 
April 17114. | 

3. If a bill of review be brought to reverſe a decree upon new 
matter, in ſuch caſe, the plaintiff in the bill of review muſt have 
the leave of the court for Ming ſuch bill; but there is no need of 
leave if the bill of review be brought to reverſe a decree for 

error apparent on the face thereof. v. Tancred, 2 Ath. 533. 
March 1742. | Te . 

4. It is ſufficient to entitle a party to bring a bill of review, if 

the new proof did not come to his knowledge till after the pub- 

- -lication, or when by the rules of the court he could not make uſe 

of it; but if it came to the knowledge of the party's attorney, 

_ folicitor, or agent, before the cauſe was heard, it is couſidered as 

notice to themſelves, and is the ſame thing as coming to the party's 

knowledge. Norris v. Le Nove, 3 Ath. 26. 3 

B. There are two points which muſt be attended to on a pe- 

üttion for a bill of review ; firſt, whether it is ſhewn that this new 

matter upon which ſuch a bill is brought, has come to the know- 

- edge of the party or his agents ſince the decree, or fince ſuch 

time as he could have made uſe of it; and, ſecondly, whether 

there is probable cauſe made out that ſuch new matter may be 

relevant. Lord Portſmouth v. Lord Effingham, 1 Vef. 430. 

6. A deeree having been made at t Rolls, bur not figned and 

enrolled, a bill partly ſupplemental in the nature of a bill of review 

was brought, for matters exiſting before; but there was no pe- 

e 8 |: 3 ; tition 


order, his bill is to be diſmiſſed with coſts; and if one m a 
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tition to rehear or appeal, which was thought neceſſary, and the 
cauſe ſtood over for judgment, with * he time 
to prepare ſuch a petition. Moore v. Moore, 2 V. 596. Ju 
1753. 
(Z. 4) Bill of Review: what Time, A 


1. IN this cauſe it appeared, that the perſons under whom the 
petitioners claimed were fully acquainted with the matter 
now complained of thirty-five years ago, ſuch an effluxion of 
time and the certain knowledge of the plaintiff's anceſtors af the 
whole tranſaction, had great weight with the court, and the pe- 
tition for leave to file the bill of review was diſmiſſed. Norris v. 
Le Nave, 3 Ath. 26. Feb. 1743. 
2 A bill of review cannot be brought for error apparent on 
the face of the decree after twenty years, and the time begins to 
run from the decree and not from the enrolment. , Smith v. A 
Clay, 4 Amb. 8 May 1767. 3 Bro. C. C. 639. 

. review cannot in general be brought aſter twenty 
"Fo equitable rights ſubject to the ſame bar as legal 
rights. But this bar cannot be objected to perſons having contin- 
gent intereſts, and then not exiſting, or to an infant, or to any 
perſon under the diſabilities ſpecified in the ſtatute of limitations. 


Lytton v. Lytton, 4 Bro. C. C. ww Nov. 1793 


(Z. 5) Pleas to Bills of Review, and what may be — 
aſſigned for Error. 


3. HEN a ſupplemental bill is brought for any new matter 
diſcovered fince the hearing of the cauſe, _ the for- 
mer decree was Ggned and enrolled, if the defendant to ſuch bill 
is 5 2 ſhew that there is no new ee 
muſt ta advantage by plea, or 2 and it is too to 


iünſiſt upon it at the hearing. Lewallin v. 2 Ath. 40. 


e e eee ground of fraud, the pro- ö 
per defence ſeems to be a plea of the decree, mag. 85 
nn 1 Bro. P. C. 414. 


(A. a) Coſts. In what Caſes in general, and how. — 


„WII. defendant is proſecuted boch at law and is 

for the ſame thing, and there is an order for-the * 

to make his election, and the plaintiff elects to proceed at law, * 
or neglects to make his electio within the time directed by the 


ſpecial election to proceed at law as to part, and in equity as to | 
md as aro ado baba an ' 


75 
0 Ys 


—__-- n as to the coſts. Owen v. 


Chancerp.. 


his bill ought to be diſmiſſed with coſts. Anon. 3 P. V. go. u. 
Mich. 1723- 

44.2 Where a bill is brought to ſecure and have the tene a 
contingent intereſt deviſed over,” the coſts ſhall be paid out of the 
aſſets of the tgſtator, who by his will has created the difficulty. 
Studholm v. Hodgſon, 3P. W. 300. Trin. 1734. Folliffe v. Bal, 


bs 2 25 


Where a truſtee miſbehaves himſelf, he ſhall pay coſts out 
of hes own pocket, and not out of the truſt-eſtate, Lind v. 


Spitter, 3 F. V. 344. Mich. 1734. 


4. An heir at law is made a defendant, and infiſts on his title, 
he ſhall bave his coſts though it goes againſt him; but if an 
heir at law be plaintiff, and miſcarries in his ſuit, he ſhall not | 
have his coſts; but if the ſuit appears groundleſs, he ſhall pay 
colts. Luteton v. Stephens, 3 FP. V 373. Trin. 1735. 
5. Bill may be amended after anſwer = payment of 20 z. colts. 
v. Colebrooke, 1 Ath. 390. Feb. 1738. 
: The defendant denied all the equity of the bill, and the- 
gear brought the cauſe to a hearing on bill and anſwer only, 
order to get off with 30 f. coſts. The court, on diſmiſſing the 


bill upon 6 Jobnſen v. Brown, | 


Ark. 1 
s 7. The rule of law is; thist an executor ſued for a debt of a 
teſtator is to pay coſts de bonis propriis; but in equity it is diſcre- 


_ tionary, whether the executor*1s to-pay coſts or not; and this 


court, though the ſpecialty creditor ſweeps away the whole pw 
ſonal eſtate, will not let the executor reimburſe himſelf out of the 


real eſtate of the debtor, to the prejudice of the heir at law. 


Uvedale v. Uvedale, 3 Atk. 117. July 1744. 
8. By a decree in the cauſe, coſts had been decreed to all par- 
tics" out of the real eſtate; one of the parties entitled to receive. 


_ colts dies before they had been taxed. Lord Hardwicke” — 


fajd, Where cofts are decreed perſonally, they die with the 
Aen. Mer puns FE 
r. Morret 772 1754, 
9. Bill by difinherſied heir at law to have inſpection of deeds 
and writings diſmiſſed without colts. Leman v. Alie, md. 163. 
an; 17 
10. er der 29 Hit had rtclred tems and brenn be- 
yond the debt. Deereed to pay the overplus, together with 
plaintiff's coſts. Defendant appealed for coſts only, and the de- 


» Amb, $20. 
1749. 1 Pf. 250. 


lect mon | a hea au der aeg, and in the 

o r ich, though very reaſonable propoſals ma 
no proof of an actual tender, the court on a bill 

— W. refuſes coſts. Gammon v. Stone, 1 J. 339. 


Der. 1749. 
2 * Coſts ordered to be reſunded on reyerſing an order for al- 


| 7 415 a * - Oates v, Chapman, 1 * 542. Aug · $750, 


13. Whether q 
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| 1 coſts be given to plaintiff or deſendant, by death 
of the party beſore they are taxed, they fall to the ground, be- 
cauſe it is a perſonal demand in nature of a tort, and dies with 
the perſon. White v. Hayward, 2 Veſ. 461. Fuly 1722. 
14. An ambaſſador's ſervant bringing a bill has been obliged to 
give ſecurity for colts, being a privileged perſon ; and where a 
party lives abroad. he muſt give ſecurity for 40/. which though 
ow has not been increaſed but upon terms. Gage v. Lady Staf+ 
ford, 2Fef. 556. Fuly 1754. "'S | 
15, On the original bill againſt the preſent defendant's father, 
an account was directed and coſts to the hearing given to him as is 
well as to the plaintiff, but his croſs bill was diſmiſſed with coſts ; 
he died; and an exception was. now taken by the plaintiffs, be- 
eauſe the maſter had not allowed them the coſts of that diſmiſſion. 
Lord Hardwicke ſaid, In this caſe, heard on bill aud croſs hill, 
the court had made an entire decree, diſmiſſed the croſs bill with , 
coſts, and gave the defendant coſts to the hearing, and if any 
ſurplus remained, ordered that that ould be paid to the plaiatiff ; 
in the original cauſe ; ſo that the coſts given at the hearing were 
to come out of that fund, and where coſts are taxed. or dixeted +, 
to be paid out of a particular fund, they do not die with the | 
perſon, Kemp v. Mackrell, 2 Ve. 580. Aug. 1744. 
16. Notwithſtanding the common courſe of the court is to give 
only 40... coſts, upon diſmiſſion of a ſuit heard upon bill and an- 
ſwer, yet if the ſuit be vexatious, full colts may be given. Man- 
fel v. Bewles, 1 Bro. C. C. 403 Pa fs qe 85 
117. Motion, after anſwer put in, that the plaintiff living ig . 
Ireland might give ſecurity for coſts, refuſed, being conſidered aſter 
anſwer, as a ſecond dilatory. Craig v. Bolton, 2 Bro. C. C. 60g. + 
18. An executor who ought to have been a co- plaintiff, was 
made a defendant, and his coſts were ordered him. Z/aunt v. 
Burrow, 3 Bro. C. C. go. Veg 2" 4 
19. Where an heir at law files a long bill to haraſs the deviſe, 
and his bill is diſmiſſed, be ſhall pay colts. Sal v. Browntan, 


3 Bro. C. C. 214. 2 6 % be ; 
to ayoid the ex 7550 


20. A ſum certain may be given for coſts 

of taxation, upon a ſum which mult be trifling. Wilding v. Wuld- 

ing, 4 Bro. C. C. 100. F 5 
21. Where an heir at law 228 by order before the court. 

though chere is no reſulting truſt in his favour, he ſhall have bis 

coſts. Attorney General v. Hoberdoſhers Company, 4 Bro. C. C. 178. 

232. Though truſtee and executors raiſed a point by their an- 

fer, and failed in it, yet as they were into court, aud 

- it was merely a ſubmiſſion of the point to the opinion of the 

court, they muſt have their coſts, Abbiey v. ers, 1 Vet. 


l. 4 xx | . N 4 
234 There cannot be a caſe in which a plaintiff can diſmiss 


ON ed Dinan v. Parki; I NN 
44. It is 600 general a rule that the plaintiff Gould pay the 
+ Colts of the diſcovery he ſeeks by his bill; for if the plimif em 


Chancery. 

titled to the diſcovery,. and demands it before he files his bill, if 
defendant refuſes, and compels plaintiff to come into equity for 
diſcovery, Mr. Juſtice Buller (fitting for the Lord Chancellor) de- 
clared he would not give defendant coſts. Weymouth v. Boyer, 

1 Pef. jun. 416. | 
25. Where a cauſe is between relations, coſts are given out 
of the eſtate, as between attorney and client. Moggridge v. 

' Thack well, 1 Vef. jun. 464. | 


n (B. a) How the Suit ſhall be proſecuted, or rather 
in what Caſes inferior Courts of Equity, exceed- 
ing their Authority, ſhall be prohibited. 


Vile Certiorari (M). 8 
Vide Title Chancery (M). In what Caſes Suits may be 
© therein regard to other Courts. ee 


ine vs. (C a) Examination of Witneſſes in perpetuam rei 
— +; 11 4 * 


1. MeTIOoN to take the examination de bene eſſ of a ſurviving 
—_ — . — eee eee 
parties lived in Virginia, e wi was 60 years old, and 
was afflicted with the gravel. The motion was — on ac- 
8 eount of the parties living in Virginia, though it was ſaid, that the 
ITE Rey WEI 70 years old. Fitzhugh v. Lee, 

| 5. 65. | BEES 
2. only witneſs to a material fact ordered to be examined 
2 , though no age was ſworn to. Hankin v. Middleditch, 
3 · In a bill to perpetuate teſtimony of witneſſes of a right of 
common and way, the plaintiffs chimed in right of their eſtates 
or otherwiſe, which was too looſe, for the ri 4 by which _ 


claimed, ought to have been ſhewn ; and a demurrer to the 
was allowed. Creſt v. Mytton, 3 Bro. C. C. 481. 

| . a) Bille in Chancery. For what they may be 
brought, and in what Caſes they lie in l. 
1. A Bill lies to compel the delivery of an altar-piece, or other 
, 26 exriokty in ſpecic, and undefaced. Dube l v. 
2. Bill for a le a by a huſband in right of his wife, 
given ber under the will of her father, notwithſtanding he had in 
— hivlifetime received 5000. as her portion. It appeared that the 
500 l. portion was intended in ſatisfaQiori of what the father in» 


/ 


\ = 
* ki : - 


a fair offer made to the plaintiff for an accommodation, which he 
refuſed, and the chancellor conſidered it as an aggravation, and 
745 7 his bill with colts. Biggleſtan v. Grubb, 2 Ath. 48, 
1740. | | 82 4 * 
. 1 bill was brought by the plaintiff, as heir at law to Sir 
Lee, to ſet aſide a conveyance of his eſtate to the defendant, 
upon a ſuggeſtion ot fraud, and relief granted, Bennet v. Wade 
and others, 2 Ath. 324. 1742. 8 | 
4. A bill will not lie at an arbitrator to. ſet forth the 
grounds on. which he made his award. Anon. 3 Ath. 644. 
5. A young woman of good character came to live in the fa- 
mily of A., knowing he was married, and afterwards occaſioned a 


ſeparation from his wife. Her bill for payment of  an- annuity 


granted by him was diſmiſſed. Prieſt v. Parrot, 2 Veſ. 160. | 
6. Bill in equity will not lie againſt a tenant for ſatisfaction, 
for waſte done in cutting timber,. without praying an injunction 
to ſtay waſte... Jeſus College v. Bloom, Amb. 54. 9 
7. After judgment and a ca. /a. taken out, a bill will not lie to 
ſubjeQ ſtock in the names of truſtees to the payment of the debt. 
' Horn v. Horn, Amb. 79. | | 
8. Bill will not lie to remedy a miſtake of a name in the body 
of a common recovery, eſpecially after a length of time, and 
againſt a purchaſer for a valuable conſideration. Bell v. Cundall, 
Amb. 101. © N ELM 
9. A bill will not lie by executrix of an attorney to be paid his 
bill of fees and diſburſements, and demurrer eto allowed. 
Parry v. Owen, Amb, 109. * | | * -2 
. 10. A bill may be brought by patron of a living againſt a rector 
to ſtay waſte in digging ſtones, c. on the glebe other than what 
1 neceſſary for „ enen, and improving the rectory. Knight v. 
„Amn. 176. | Lovin 
| qe a bill for a partition, Sir Thomas Clarke, maſter of the 
Rolls, ſaid, That ſuch a bill is matter of right, and there is no 
inſtance of not ſucceeding in it, but where is not proof of 
title in the plaintif, Parker v. Gerrard, Amb. 236. bs 
12. A bill lies dgainſt an executor to have a legacy ſecured, 
which the defendant was to pay at the end of ten years after the 
teſtator's death, though. no particular reaſon was —_— as 
waſting aſſets, or inſolvency of the executor. Ferrand v. Prentice, 
Amb. 273. | 
13. A bill will not lie by reverſioner againſt tenant for life, to 
make him repair, nor to appoint a receiver with direCtions to re- 
pair. Weed v. Gaynon, Amb. 395. | | 8 
14. A bill will not lie for an account of goods landed at a der · 
tain key, by virtue of aright of tollage by preſcription claimed by 
the plaintiff, till after he eſtabliſhed his right at law. North- 
Figl v. Luſrombe, Amb. 612. | Wy WE 
= AN few l , de l. Pei N | 
1 s. Pariſh of Sai „Od. flraet, agai | 
. Leonard, rd, 1 Bro. C. C. 40. N 0 | 
d 1 | * . . my 16. A bill 


— * 


\ 26. Abil was el againſt the maſter of St s hoſpital in 
——_———— the corpora — 
held upon payment of one s rent 
wa of fine, and the bill was diſmiſſed. — lager, 

ro. C. C. 61. 
: 17. A bill by the biſhop as ordinary againſt the deſendant the 
pow and the clerk, preſented by him to be inſtituted to the 
1 ving of Noadam Walter in Eſex. The patron preſented John 
Eye 6 to the biſhop, who, underſtandin ag that the clerk had given 
nd to reſign upon demand, refuſed on that account to admit 
him, conceiving the bond fimoniacal. Upon a guare impedit be- 
: : Ing brought, the biſhop filed his bill for a diſcorery whether ſuch 
| bond, or ſome and what other ſecurity had been given by the 
clerk to the patron for reſignation, in order to make uſe of it for 
7 demurred, and the demutrer 
was over-· ruled. Biſbop of London v. Fytche, 1 Bre. C. C. 96. 
18. A bill will not lie againſt ſeveral tenants of a manor for 
quit rent. Bowverie v. Prentice, 1 Bro. C. C. 2000. 
19. A bill will lie for dower, though it does not ſtate that the 
12 deſendant has the title deeds in his cuſtody, or that there is any 
-4 8 Se e . 4 Bro. 
1938 294- "77 


e (E. * Relief . what Perſons. - Tho King, 


ANDS were deviſed to a wiſe, ai aste b Al 6e bo 

ſold, and the money to be divided amongſt the plaintiffs. 

The teſtator died without heirs, ſo that the legal intereft in the 

eſtate deſcended to the crown, but with a truſt to be fold. On 

5 2 bill to have the will eſtabliſhed, and to hold againſt the crown, 
or the lands ſold, the chancellor diſmiſſed the bill and faid where 

the crown wus a truſtee the court had no ifa Nen to decres a 

- conveyance, but that there muſt be a petition of right. . Reeve v. 

a eee * 7 


e (G. a) Abatement of Buita in. Chancery'; in | what 
. _ Cafes and by whom. 


I. the death of huſband of a female laintif, fui 
| rr wing in 
is confidered as abated, and f- id not liable to coſt. Mit. 


Teras, 

| : 2. and his wife bring « bill to redeem 4 mortge 
| the ry ig defendant pleads, and his remake nia. — 
he is to pay 5/. coſts to the plaintiff; defendant brought 

Ell to forecloſe the wife, who being the ſurviving Aang, moved 
that the ber- ſhould ftay in the croſs cauſe until che de. 


ſendant had paid the « 25 oſt, nd the motion way grated} for 


= 


6 * - 
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the cauſe did not abate upon the death of the huſband. 2 P. Wine. | 
496. Ceppin v.. ö 

J. So if a female plaintiff marries pending the ſuit, and àſter- 
Wards before revivor, her huſband dies; but the ſubſequent pro- 
| ceedings muſt be in the name and deſcription acquired by the 
marriage. Godkin v. Earl Ferrers, Mitf, 57. %&., 


(H. a) Bill of Revivor who may have it. W: 


1. A Defendant cannot revive but in one inſtance, and that is; 
after a decree to account; becauſe in that caſe, he is con- 
ſidered as an actor, for till the account is taken, it is not known 
on which fide the balance lies. Anon. 3 Ath.6gt. 
2. Defendant was permitted to revive for coſts, the coſts havi 
been given out of a particular fund. Nemp v. Mackrell, Auguf 
1754. 3 406,812. 3s obs 


(L. a) Bill of Revivor. In what Caſes — unge 
17 is à conſtant rule, that matters ſubſequent to the original bill 


muſt come by way of ſupplemental bill and tevivor. I Atk. 291. 
Brown v. Higden, March 1936 N 6555 


\ 


, 
: 


(N. a) Bill of Revivor neceſſary. in what Caſes. 4 v ner 436. 


| WHERE the cauſe-is abated by the death of a defendant, tune 
| plaintiff is not abliged to bring a bill of revivor, but may 
file a new bill; becauſe the hintif may think 8 that he 
can make a better caſe than by the firſt bill. Anon. Eff. 1947. 
3 4th. 468. * | . 
(O. a) Done on Bill of Revivor, what muſt, or . 
Tb may be. | HE 
1. ON a bill of revivor filed by the plaintiff to revive the former 
_ WL decree, and have the benefit thereof; the court ſaid, they 
could not controvert the decree; that there had been caſes of 
bills, in nature of a reviyor, to carry on a former decree, where 
the court ſometimes, though but ſeldom, have ſaid, that the de- | 
fendant might diſpute the decree ; but never that the plaintiff _ | 
might. Robinſon v. Robinſon, 2 Vg. 232. June 1748. n 
2. Where a cauſe is abated, money may be ordered to be paid 
out of the court, with the conſent of all parties intereſted, but 


not otherwiſe, v. Earl Powis, 2 Vf. 399. Aug. 1751." 
. 1 { #7; 4 | * Fe N 
NN. l, E | 


* 


1 | Chancery. · 
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e. (P. a) Pleas and Demurrers to Bills of Revivor. 


4 1. IF defendant's time for anſwering be out, the court will order 
8 proceedings to be revived, though the defendant by anſwer 
inſiſts, that the plaintiffs ought not to revive ; for this ought to be 
ſhewn by plea or demurrer. Harris v. Pollard, 3 P. V. 348. 
Hil. 1 . : | LR mw 3» t BK fn 
2. Plea to a bill of revivor for coſts ordered to be paid into the 
bank over-ruled. Hall v. Smith, 3 Bro. C. C. 438. 1785. 


D. (Q. a) Coſts in what Caſes on Bills of Revivor. 
1. T* court was of opinion, that there might be a bill of re · - 
vivor for coſts taxed, becauſe by taxation they are reduced . 
to a certainty. ' White v. Hayward, 2 Vef. 461.. July 1752. 
2. The plaintiff came to revive in reſpect of coſts which were 
unliquidated. Lord Chancellor having ordered the decree to be 
read, ſaid, This was a decree out of aſſets of the teſtator, which 
was an cxecutory decree; ſomething was to be done, and there- 
45 fore there might to be a revivor for the whole, though the coſts 
ok were not taxed at all, Johnen v. Peck, 2 Ve, 465. Fuly 1752. © 
| 3 It is a general rule, that where a bill is difmifſed with coſts, 
and nothing 1s to be done by the decree but giving the coſts, by 
death of the party before the coſts are taxed, they are oſt ; 
but wherever the court ſees a reaſonable foundati go out of 
"_ that rule, the court always allows it; as where any Ming of a 
duty has been decreed, or where coſts ate given out of a parti- . 
one 8 Kemp v. Mackerel, 2 Vg. 579. Aug. 1754. 3 4th. 
12, 8. Go f 
4. By a decree in this cauſe, Coſts had been decreed to all 
parties out of a real eſtate, one. of the parties who was entitled 
to receive coſts, dies. The real eſtate is the fund to anſwer the 
1 e ee reviving is entitled to them. Blower. 
- v. Morrets, 3 Ath. 772. April 1754. A IE | 
Fa In this caſe, Lare thought the mſtance I 
B having been ordered to be paid into the bank took this caſe | 
out of the general rule, and made it certainly matter of reviror. ; 
* Hall v. Smath, 4 Bro. C. C. 438. 1. 
r (R. a) Of Second and Supplemental Bills. 
1. THE bill chatged by way of amendment matters which arofe 
Tae whe ge the? 


"4 


- 2. 


1 after the filing bill, and therefore proper for a ſup- 
=p P 
ple was over-ruled ; for ſuch-matter may be charged either by 
WET . Humphreys v. Humpbrey!, 
eg 3 if . 3499 : | * * ; 


CY * WS . ” 


1, .Chancerey, $1 
= 3 re a ſupplemental bill containing new matter diſco- 
vered ſince the filing his original bill, and a decree 
thereon, but not ſigned and enrolled; and at the fame time a 
tition of rehearing, in the nature of a bill of review, praying that 
the former ſdeeree may be rectiſied in the matters complained * 
of by the ſupplemental bill; and it was held good. Standifo v. 

, Barnard: 463. 468. Eaft. 1 4 \ 

3. Bill by creditors againſt Mrs. Higden, as adminiſtratrix of A. 
who being a married woman, her h and was made a party; be- 
fore heating wiſe dies; her huſband took out adminiſtration le 
bonis non, &c. of A.; plaintiff amended his bill ; defendant de- 
murred ; for any matter which happened ſubſequent to the ori- 
ginal bill cannot be put into an amended bill, but a bill of reviror 

| and ſupplement ought to be brought. 1 All. 291. Brown v. Hig 
£ den- March 1756. 
4᷑.᷑. Supplemental bills are e a decree 
of this court; as in a decree to account for want of full directions 
before; and directions are given under the ſupplemental * — 
the new matter ſhould be connected with th former 


ing 
material r which was not > in the co Cates but 
| muſt prefer a ſupplemental bill. 2 nen | 


oy hs ſupplemental. bill bring perſon 
à ſu gs © new e 
intereſt before the court, it is open to the parties to make a 
| on 8 the deere hat might have been made at the if er 
Wh Hill v. Chapman,'3 Bro. C. C.3 391. e 


£ 


12 a) 3 What! is a full and pe perfect 3 
- - "Where it muſt be fully and directly, or where * 
bis Remembrance, &c. is ſufficient. 


WHERE ſums are ſpecifically charged in the bin to * been 
: received by the Eeferidan, he muſt anſwer ſpecifically to ' 


| them, and it is not enough to refer to a ſchedule of all ſums r& =» 
; ccived, PT Durand, 1 Bro. C. C. 503. 1 


0 a) e Oath. By whom, 2 in what — 
LQiuſes the Anſwer muſt be upon Oath. /. & 


1. 1. Prka rss ae to produce deeds, confeſſed i in her de 
I on honour only. Prec. in Chan. g2. Duke of Homiltes v. ; 
© Lady Gerrard, Raff. 1699. 
2. A peer of the realm may put in his anſwer without cnt 
TP. n — 3 Trin, 1711. * 


W * 


-$3 | | Chancery. e 
3. A. being beyond ſea, ſues B. at law; B. a bill in 
equity againſt A. ; the court will order that ſervice on the defend- 
ant s attorney be good ſervice, but not that ſuch attorney ſhall put 

in an anſwer without oath. Anon. 1 P. V. 523. Mich. 1718. 
4. Theanſwerof an infant cannot be read againſt him, becauſe = 
in reality it is not the anſwer of the infant, but of the Fer, 
hob ee eee Wrotieftey v. Bendiſ, 3 Wins. 

p40 Hil. 1733. . 


2 (v. a) Anſwer, Where there is a Plea or Demurrer. 


9 time given to anſwer, defendant may put in a plea, but 
not a demurrer. ' 2 P. V. 463. Anon. Trin. 1728. | 
2. . demur to the ſame of 
the bill; for his anſwering to the ſame thing over-rules a 
2 er, pleading or anſwering to the ſame thing over · rules a de- 
. ee dee, re others, 3 P. Vn. 79. Mich. 
2930: 
3, The defendant pleads to the whole bil, —— the 
2 1 it was ordered to ſtand for an anſwer, without ſaying one 
| way of other, whether the plaintiff might except: 'The plaintiff 
cannot except, for that the court in ſaying that the plea ſhould 
ſtand for an anſwer, maſt be intended to have meant a ſufficient 
anſwer; an inſufficient anſwer being as none. Sellon v. Lewin, 
3 F. Was. 239. Hil. 1733. | 
4. Bill for an account. Defendant ed a ſtated accbunt as | 
to all matters hereinbefore accounted for, and the was held 
bad. So where a defendant pleads to all Except ſuch parts of the 
bill as are not hereinafter anſwered, is likewiſe bad, becauſe it is 
too general. Anon. March 14, 1743. 3 Ath. 70. 
1 8. eee ene 
3 for an anſwer, che words with liberty io urrept muſt be added, to 
8 D e ON I, 
1750. 3 All. 814 
defendant having obtained three en for time to an- 
23 (not to plead, anſwer, or demur, ) upon the expiration of the 
third order, put in a plea, and it was held a compliance with the 
order. 1.Bro. C. C. 56. Robert: v. We 1779. 
22. Motion to diſcharge a demurrer ( ter a motion to 
- anſwer, or demur, not demurring alone) granted, the anſwer only 
TY N opens can RO C. C. 27 Turner v. u £560. 


Mages, (x a) Abſwer. Hog to be made and PERS where 
5 Corporations Defendant. 


I againſt the Zof India Compain, one of the officer 
of the Company was made a defendant, in order to diſcover 
| ome exe and te inthe book ofthe Company . 


* 


zo 


Chancery. 

becauſe they might be d as witneſſes, and becauſe the av- 
ſwer of one defendant could not be read againſt another. The 
demurrer ouer- ruled, in regard the Company are not liable to a 

ſecution for perjury, though their 3 be never ſo . 

Jeb v. Meal, 3 P. 2 310. Trin. 1734. 

2. Bill againit Za/f India Company and their ſecretary, praying 
a commiſſion to examine witneſſes in India, and that 3 
might diſcover by what authority the plaintiff was diſpoſſeſſed of 
- the leaſe therein mentioned. Demurrer ouer- ruled. Moadalay v. 


Morton, F YO» IT C. C. 468 


Tl 1785. 


53. 


0 


(Z. a) Anſwer taken. How and ut — ene 


ALI anſwers and ide as well thoſe which ſhall be taken by 


commiſſion as ble which ſhall be taken before amy maſter | 


of this court, muſt be ſigned by the parties ſwearing ſuch an- 
ſwers or pleas, in the preſence of the maſters, or of the com- 


miſoners before whom the ſame nn : 
Ordo 12 April 27, 1748. 2 All. 290. * 


- 
W 


(A. b of. Anſwers hers there is a recs 


croſs” Bill. 


Men on: 


W eren $0 


plaintiff in the original, js i in contempt for not putting in an en- 
1 — to the croſs bill, it is irregular to move to ſtay proceedings in the 
original cauſe till ſuch anſwer comes'in, but the plaintiff in the croſs 


cauſe may have publication in the original cauſe. enlarged, till a 


forthight after the e x pp comes in. Jann; __ 
N. | 8 Rien a 
. 8 * i . 


8 b) Of referring "M's or Anfers fe" Seaun, 
, a. Impertinence, Inſufficiency, yay wore. 


— of + viel n hi ſe ar eferre 
maſter reported them impertivent, and; 
took exceptions. Lord Chancellor ordered it to ita 


the 
to the hearing of the cauſe, doubting whether a depoftion could 


be Papa hers for impertinence only. Pyncent v. Pyncent, Avg. 6, 
174 . „„ 

4 a Seendal may be taken. advantage of at any time; 
nence not ; ſcandal includes impertinenee, but it may be imperti- 
nent without being ſcandalous, and 2 is ſcandalous. 
Fenhoulet v. Paſſavait, OS. 17th, / 2 724. 
* Plaintiff having lain by a conſiderable time ales anther. 


then an order being obtained to refer — 2 | 


3 — 7h — to. 


, 
F 


(aid = 


X the rule as lo exceptions, where not brought in two terms; there 
being no rule as to the time for referring an anſwer for imper - 
123 — 'which is diſeretionary in the court; but a bill cannot be 
_ referred for impertinence 2 after anſwer, nay after ſubmitting to 
anſwer, as by praying time, c. though for ſcandal a bill may be 
referred at any time. Anon. Tuly 1755, 2763 1. 
4. Anſwer filed Fuly 1783, and no irthier proceedings in' 
| 1784. A note was given in the office, that the Court would be 
moved, that the bill ſhould be diſmiſſed. On the day for Which 
| the notice was given, the plaintiffs moved to refer the anſwer for 
reer aug was on account of the 
length of time the plaintiff had lain by, after the anſwer came in, 
but the motion was refuſed. Kimwortly v. Allen, 1 Bre. C. C. 400. 
1784. 
* A defendant to a bill, though not ſerved with proceſs, m 
gratis, and refer it for impertinence. Fell v. Maſter, 8.8. 
Fee C. 279. Dee. 1787. 1 5 


e (D. b) Tn what Caſes a Bill ſhall be taken pro confte, 
| : ) after a full Anſwer. | 2 n 


9 „Lon Chiticttior Hardwick inclined to think, OS 

+= neat eee 

8 the plaintiff would be entitled to a decree pro . | 

| from any proceedings gots the erigiant —-— uſe ſtood 

e e Devi». Be ks 
er . 


plaintiff takes exceptions to 

83 -becauſe the plaintiff ſhall not 
the deſendant's anſwer: and of. his own 
wherever an order is made to take a bill pro 
defendant comes in upon any reaſonable ground of 
and pays coſts, the court attend to his applica- 
if — not beten ee de long; but whete it 


| has 

been fo e Wan ts mc dere py <1 
1 * — — Py 
| - | p . %. Dee. 1787, fe MW 


E « (Eb). Amendment, In what Caſes 8 rag. 


995 


* n in Equi e 
| 4 UL HATES #1 1 47 Vr ws n T Nie TT ITT 
3 _ „ by by next of kin af io eee the executor to 


#ccount for the ſurplus. — — and 
een de betefit' ef ibe plus by miſtake of the law in that 


8 ie 


Chancery. - 
him to have the ſurplus, yet he was not allowed to amend his 
anſwer. Rawlins v. Powell, 1 P. Vm. 297. 
2. No certain rules as to the amendment of anſwers. II 
are in the diſcretion of the court; amendments have not been 
merely eonſiued to miſtakes in an anſwer, where it has differed 
from the draught, but anſwers have been allowed to be amended, 
where there have been miſtakes of matters of fact. The court 
ſaid; anſwets had been amended after proſecution for perjury com - 
— but only where circumſtances were very ſtrong to ſhew 
ake. In the principal caſe the nature of the fact 2 
The the clauſe: could not have been inſerted to ferve an 
tereſt of the defendant z it was not a fact aſſerted by the an ac 
but admitted b it. Barn. Eg. Rep. 80. 

3. Motion for leave to amend an anſwer in three particulars, 
wherein the defendant found himſelf miſtaken z and per cur. 
We often do it, where iſſue is ee and it was el ac- 
cordingly. Bun. 186. 

4. Leave given eee an der to a tithe bill, wherein the 
defendant had ſworn that à particular field contained nine acres, 
and to make it ſeventeen, though iſſue was joined, and'a com- 
miſſion had iſſued (which was never done before); but it was done, 
upon the defendant's paying all coſts ſince the anſwer, ſwearing the 
anſwer over again, and ee nu 
expence. Bunb. 248. 00 

5. But fince in the caſe of Mr. \Wortley Montague v. —— 
the court refuſed to let the defendant amend his anſwer, by only 


altering the day of payment of a:modus, although iſſue was not 


jones, and hy day ſet right on a croſs bill, note 
6. Bill to aſcertain aries of lands intermixed. Defend- | 
ant by the draught of his anſwer ſtated, that 25 or 30 Acres had 
35 years * been allotted to the plaintiff, but in the engroſſment 
this was by miſtake made 250 r 300. On an affidavit of the 
miſtake, and how it came, the court gave leave to amend; they 
_ would not, however, let him amend another miſtake of 86 acres 
: 2 68, the draught and the engroſſment de lame, 
on: nd 295. 12 8 . 
7. Attorney- general p ut in the common anſwer, vin. 7 be 
Vas a ſtranger to — in the bill, and that he hoped tha 
intereſt of the crown would be taken care of, e. The 


Attorney · general afterwards prayed that he might be at liberty to 


withdraw his general anſwer, and inſiſt on the particular right 
eee money in queſtion; and it was grauted. 
8. "Bill for a diſcovery of title; and dor an account of rents.and . 


Deſendant in ber anſwer! ſaid, ſhe had purchaſed tbe 


eſtate in 1676, and had continued in poſſeſſion ever ſince, and 
had received the rents and profits thereof. On recolleQion the 
de fendant found, that by agreement on the purchaſe, the vendor 
and his wife were to continue in poſſeſion and receive the _ 


D they did ani the — 


- . 


& 


Chancery. 

Upon motion, the court gave leave for the defendant to amend 

her anſwer in this particular; it being rather for the plaintiff's be - 

15 and the defendant being 95 years of age. Bunb. 33 
'9: After publication paſſed, there is no inſtance. of 'plaintiff's 

| obtaining an order to amend his bill, without withdrawing his 

3 Anen. 1 Mtb. 51. March 1738. 

f Ducheſs of M barton petitioned that ſhe might be at 
liberty to amend her auſwer, by _— new fac in her anſwer; 
ſhe referred to marriage articles which were executed in Spain, 
and conſequently ſhe muſt produce them. Now. the cuſtom of 
Spain is to depoſit articles and other deeds in places appointed 
for that purpoſe, ſo that an authentic copy is all that can be had; 
and ſhe was permitted to amend her anſwer, ſo far as to ſet forth 
the'cuſtom' of Spain, with regard to depoſiting deeds. Wharton 
v. Wharton,' 2 Ath. 294. May 3, 1740. 

11. Motion to amend an anſwer, by ſtriking out the offer of 
the defendant's bringing in his ſhare into hotchpot, upon a miſe 
computation of the father's eſtate. Lord Hardwicke denied the 


"Pearce" v. Grove, 3 At. 522. June 25, 1747. Amb, 


2. Bill elaiming a remainder in fee, after an intail ſpent ; the 
defendant put in an anſwer, and infiſted on a fine having been 


. 


levied by one of the remainder-men in tail, and claimed under 


him; and now before replication, petitioned for leave to take the 
anſwer off the file, and to put in a new anſwer, and thereby inſiſt 


on the perſon under whom be claimed being a purchaſer for a 


valuable conſideration without notice; and he made an affidavit, 
that this new title had not been diſeovered till after he put in his 
anſwer ; and the anſwer was taken off the file, and the new mat- 
ter added, by of addition, on pay of the coſts of * 
application and E the amendment. Patterſen v. m 

202. Der. 1755. ——— 

13. Upon motion to amend a ſchedule to the anſwer, an indiQ- 
ment for perjury having been preferred, or at leaſt threatened, Lord 


Chancellor 22 refuſed to interfere, although he took it to 


be clear, that the deſendant did not intend to perjure himſelf, as 
he had no" intereſt in ſo doing. That queſtion,” he ſaid, would 


de proper for the grand jury, who, if they thought the defendant 


did not intend to perjure himſelf,” would throw out the indict- 
ment: on the other hand, if there were ground for the indict- 
ment, it would be wrong for him to interpoſe; and denied the 
motion. "Earl Ferney v. Macnamara, 1 Bro. C. C. 419. 1784. 


14. A fimilar application had been rejected a few days befors. 


in ide eaſe of Vn v. Lord Waltham, 1 Bro. 41g. 
15. The plairtiff amends his bill ſereral times, yet he dall not 


PY taxed coſts, but only: W 8 N — 2 N70. 
or miſtake, add the A 


C. 291. HY. 1788. 

_ Where there us been am erent Bip or mi —— 
mate tial ground of defence ſeemed to nt, 
WW 

Shak * Oy 


\ 


2 


9 


Chancery, 

eiſely what the amendment is to be, and how the flip 

before they allow the amendment to take place. Newman v. 
Wallis, 2 Bro. C. C. 143. 1787. 

17. Motion to amend the plea, or plots anew, on accomit of 
the novelty and importance of the'caſe. Motion refuſed. 3 Bro; 


G. 4 25 " Naboh of Arcot v. Eoft India Company. 1791. / 
(F. bj Relief without a Bill, or not rn e 


1. THE court may by petition only, without any bill or decree, : 
PLS ake an order to determine the right of Ire in 5 
0 che care of all infants is lodged in the king as pater 2 
Nr. J fre Dog N 7 e to 92 1 — of 
e * eis ury, 2 Ms. IO 
2. 2 bie for, ang e hg, 
Melkſp v. F De Cela, 1 401 14. Mich. 1737. and 3 Ath 11 
parte Birchell, 
In all caſes likewiſe reſpeQting the care and commitment of the 
cuſtody of the eſtates of * and lunatics. , 


For more of Changery in general, ee Charge, Claritabll "MF 
Common Conditions, e ee en Deviſer MI x; pod 


proper titles throughout this work, 5 
2444 Th ; * 1 74 y \ 4 ” 
Su Ll Lu + Auch la ty Eadie cg ed. 
| * a . 1 74 2. £ LB ] 
Charge. Je 
00 W "oe Peronal Eſtate. | ND 


„ 60 Wine a mortgage is made by perf) wh 
is owner of the eſtate, that | 
S debt, and the land only as a 446 7 I itz 7 
| ore the erſongl eſtate of the mortgagor ſhall be e | 
« 3 it.” By Lord Hardwicke in Bartholomew v. 3 
1 Att. 48. Galton v. 2 ib. 436. „ | 
2 ſee 1. . 1, þl. 4. Hale v. Gon, ih pl. 5. 5 
2. And ſuch eee eee ee 
| *. debt: thüs, lands deviſed for or ſubjected to the payment 
of debts are liable to diſcharge it, whether the lande in mortgage 
deſcend or are deviſed. Bartholomew v. May, 1 Ath. 487. Searle 
22 (D) infra, ſec. 2. u. 2. pl. 3, Tweedale v. Coventry, ib. 
p. 4. S. P. 80 lands deſcended ſhall exonerate lands in mortgage = 
where deviſed.” Galton v. Hancock, CLONE f. t. Daves 
e e W —_— +4: | 


"Charge. 


3 A. was ſeiſed of the manors of D. and S., and by will gave 
D. to B. and S. to C., and charged all his real eſtates with tbe 
payment of his debts. Afterwards 4. mortgaged D. for 400 . | 
Ci. ſhall contribute to the diſcharge of the mortgage of D.; but if 
tze will is avoided, and the co-heirs of A. become entitled to both 
manors, ſo that they come into one hand, the right of contri- 
bution is at an end, for a man cannot contribute to himſelf; and 
tte right of contribution, as given by the will, was in force only 
— lle the party claimed under the will, and not where the de- 
mand was ſet up in defiance of it. In Carter v. Barnardifton, 
2 i eng es No bs Mideed kts ts debt „ 
| eftate of one per, as a ? 
another, the affets of the nfo yr Toles the incumbrance ;" as 4 
3 18 A. 3 tail, NENT to B. in tail, wanting 
to raiſe money on ate, propoſed to B. to join in a mortgage, ( 
which was done, and both alſo joined in a bond z but 4. — Hy i 
end all the money. Aſter A. 8 death without iſſue his creditors 
brought a bill to turn the mortgage debt upon the real eſtate, of 
which B. was then in poſſeſſion, and to eronerate A. 8s perſonalty. 
But Lord Hardwicke conſidered B. as having only pledged his re- 
mainder as a ſurety for A. and diſmiſſed the il, _ Robinſon v. Gee, 
1 Ye. 251. S. P. mm Finch v. Finch, 1 Vez. jun. 534. © | 
F. A ſeme covert, in her huſband's life, levied a fine of her 
eſtate, _ ſubject to a debt of 20607. contracted by her 
Huſband. er his death ſhe borrowed 400 /. more, and by in- 
dorſement agreed that her eſtate ſhould ſtand pledged with this 
| gool., and not be redeemed without payment of all theſe ſums. | 
F  - 7 1; Lord Hardwicke faid, that the 20001, was originally the huſband's 
A diebt, the wife not being then able to make herſelf liable by con- 
tract, nor did the indorſement make any difference, the covenant P * 
© only being that the eſtate ſhould ſtand charged; and the intent 
7 was not to change the nature of the debt and make it her own. + 5 
TLacam v. Mertins, 1 Vez. 312. S. P. in Lewis v. Nangle, Amb. 
150. See alſo the latter caſe ſtated in (D), inf; /ec. 1. pl. 8. 
6. And as, in the caſe of a mortgage by baron and feme of the 


 lakter's inheritance, it is the money being actually paid to the 
|; ; int Wa him? able o eh irge 


r Earn ts aan 


8 


huſband, or on his account, iat in 
the debt, evidence may be admitted as to the application of — 5 
22 but, hen once tha? appears, teſtimony not be 2 
duced that, at the time of the money being raiſed, it was the 
_ wife's" intention to paſs it to che huſband in the ſhape . | 
for her claim is not a mere preſumption, which may be repe . 
by, parol evidence, but a bom right, an actual debt in equity. 
a caſe, therefore, where the huſband received the whole of 
he purchaſe-money, to enable him to purchaſe an'eſtare, Lord 
ON Barlow at firſt thought that evidence, which had been offered 
: Sf A converſation prior_to the huſband's death, ought to be ad- 
A mitte; but he afterwards ſaid this would be going beyond"the 
'cales; for all the authorities were, where the fact had been eſta- 
bliſied of the money having been actually paid to another ac- 
count, and — — as never borrowed by the 2 
e 5 4 | 2 


k& 14A & rw me ne Ne. 


„rosen 
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Charge. 

bang teen received by him. But to-ſay evidence ſhould 
be admitted to prove the wife's conſent that the money ſhould de 
his, as attempted in the caſe before him, would, he ſaid, be car - 
rying it too far; and if it had flood upon that caſe, the wife e ought 
to have been exanerated' out of her huſband's perſonal aſſett. But his 
Lordfhip diſmiſſed the wife's bill on the ground of a diſelaimer of 
her right, by certain declarations which ſhe had made after the 
huſband's death, to his executor. Clinton v. Hooper, 1 Fez. jun. 173. 
3 Bro. C. C. 201. 8. C. See „ Os 4 


bre e 1. a 


1 
4 ++ 


(69 Charge, Where on the Real Eſtate. rde 


E real eftote „ gr er from the nature of the 
Ler- r 


5 hs 7 Charged, from the Nature of the TranfaQion 


8 2 


diſcharging the gifts or engagements of anather, the pen 


** even thaugh there. be a callateral perſonal ſecurity given. 
x»-Coventry, Rated 15 Vin. 289. fl. g. and 


* aue 8 l. 40e. $4, 15. are caſes of the fu mentioned. 


ie 
2. Wa eee 
was holden to be primarily liable; though the perſonal eſtate was 


_ - alſo ſubjected by 89 the donor. _ Wilſon v. Dara 


tan, at the Rolls, 1785. Cox's note to 2 P. Ws. waar _ 
13: Be Bag Ongl, 1. 1. 4. ty rin | 


We . — 3: and „ eee on ſplitting the TN both 


parties covenanted to pay their reſpective ſhares, and indemnify 
| other; Lord Lord Hardwick, —.— — 2 not 


taring been entered e for fat, f., ah: 
| Amb, 173-4. Cox's note to 2 P. ms 
5. 9 re —— 


Lale, to the perſonal 8 
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Wherever the charge. on an glute is in its nature tealß or I 
perſonal, wa- contrafted originally by another, or for ib r. 


Oe Ned es any ah aid diſcharge of the 
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__ after that the perſonal eſtate ought not to dil; 


Charge. 
n 
and perſonal cſtate with his debts, c. In Lawſon v. Hudſon, 

wa rg ge T weddell, pl. g. inf. S. P. See alſo 
v. Aﬀoney, cited 3 Bro. C. C. 207,, w a- ſeme covert 
— deviſed lands, which had been previouſly. mortgaged by 
— how her huſband, /ubjef to debts and incumbrances, Lord 
Chancellor Camden ſaid, theſe words inferred no intention as to the 
| equity between. the huſband and wife, but merely as to the mort- . 
if they muſt have meant every incumbrance the wife was 
Eke to. Hamilton v. Worley, 4 Bro. C. C. 199. 
6. Nor will it yet create any difference, if a purchaſer or heir, | 
on transferring the incumbrance, give an eſtate of his own as an 
ulterior ſecurity. * er v. Mayer, 1 Bro. C. C. 486. 464. 
The following es, which, on account of different circum- 
attending pe Wann 
ule bejore flated : 


| Sand of 6 
33 a on of > ms "10k Jaya EY and by 
deed covenanted with the that the eſtate ſhould remain 


agus tagys ee oe. . per cent. intereſt, and that he, 
his executor, Wo&'c: ROS Ins. e gong 
the intereſt about den months in arrear. A bill was brought (int. 

J.] to have the mort tobe one ee paid ont of 4's . 
ſonal eſtate, or at leaſt the arrear of intereſt due at his death, and 
the additional 1 per cent. charged by the laſt deed. But the court, 


=, 
land being the primary fund, thought that 
tereſt muſt follow the nature of the principal, an that the con- 
tract for the additional intereſt, turning upon the ſame , muſt 
bs 16 Ge mme 200]: hangs, nen 
Hu. 664. 

8. , being indebted to and entitled in fee to 
lands charged with ſundry ſums, before her marriage with B. en- 
dered into articles, whereby the premiſes were to be ſettled on g. 

for life, n remainder to the iſſue of the 


— Yn | os 2 
ditioned for payment money, according to proviſoes in 
the mortgage. Subject to this mortgage, the eſtate was ſettled as 
before, exc — — 
ee e. 
2 
— à ſingle tranſaftion, he muſt ſuppoſe the 
pared jew, and hat ch itn was | 
to 


Charge. 3 
to charge the wife's eſtate with the whole debt; and his lordſhip 
diſmiſſed the bill, ſo far as it ſought to compel B. to exonerate the 
land ; but directed him to keep down the intereſt during his life. 
Lewis v. Nangle, 1752, Cox's note in 2 P. Vmt. 664. See 8. C. 
in Amb. 150. where Lord Hardwicke, after admitting the general | 
rule that, where the wife mortgages her inheritance to raiſe mo- 
ney. for her huſband, ſhe ſhall be a creditor on his eſtate for the 
amount, is ſtated to have ſaid, that there was no inſtance where, 
at the time of ſuch mortgage or ſecurity made, if at the ſame time 
a ſettlement was made, either before or after marriage, the huf- 
| band. was conſidered as anſwerable to the wife's eſtate for the 
money. borrowed ; that was an exception out of the general rule 
other wiſe it would be very inconvenient to men *. were going 
22 and nine times in ten contrary to the intention ß 
parties. a, 
9. A. mortgaged an eſtate to B. for 2000 l., and afterwards, 
by deed between A. and C., reciting that C. had agreed to pay A. 
ſor the purchaſe of the eſtate 3 500 l. viz. to D. (the repreſenta- 
tive of B. then dead) his principal and intereſt upon the ſaid mort - 
gage, and the reſidue to A.; and ſtating that there would be due 
to D. on a certain day 2155 J, ſubject to the payment whereof C. 
was to take the premiſes, and which being deducted from the 
zoo. there would remain 1345 J. to be paid to A. by C. A. then 
conſideration of the ſaid 1345 /. conveyed the eſtate to C. who 
| covenanted with A. to pay to D. the ſaid 21 hh and to indem- 
*nify A. in reſpect of this mortgage. C. then by his will deviſed 
this eſtate (int. al.), but ſubject to the payment of all his juſt 
debts and legacies, to J. R. to ſeveral uſes in ſtrict ſettlement. 
And, after reciting that this eſtate was in mortgage to D. for 
2000 J. he directed J. R. to receive the rents of all his ſaid real 
eſtates, as well for the payment of the 20007. and intereſt, as of | 
all his other juſt debts. But the teſtator made no diſpoſition f 
the reſidue of his perſonal eſtate» The queſtion, ther the 8 
teſtator's perſonalty ought to be applied in diſcharge of the mort= - 
gage of 2000 J.? was thrice argued on a demurrer to a bill filed for | 
purpoſe, - For the plaintiff Belvidere v. Rochford, inf. pl. 18. 
was cited. The words of the recital in the purchaſe deed, via. 
that C. had agreed to pay 3500 J. were inſiſted upon, as manifeſt- 
ing a plain intent to convert ſo much of his perſonal eſtate into 
real. The teſtator too, it was ſaid; had expreſaly treated this as 
his debt in his will. Lord Chancellor leo, in the courſe 
of the ſecond argumgnt, ſaĩd Rechford v. Belvidere was decided 
.contrary to his opinion. After the third W e bis lordſhip is 
ſtated to have exprefſed himſelf thus: This appears to be the 
common eaſe, where a man buys an equity of redemption. 
« The queſtion is, Whether he becomes perſonally liable to the wy 
« mortgagee? The buyer takes it ſubjeQ to the cha 1 a ”* 
is be 


64 * 


. debt, as to him, is a real, not a perſonal debt. 

46 wy the mortgagor is only, that the debt ſhall not fall upon 

4 him; it is ® mere contract of indemnity, and he would bo 

* bound, without-any e a 
| WS, | | 


| | Charge, 
- as he can pay the money.“ And the demurrer was Grſt 
. and the Led of allowance afterwards affirmed: . 
v. Tweddell, 2 Bro. C. C. 101. 152. 
See the effect of incumbrances being paid id off by one. biting 
a partial intereſt in the land (G), of / fec. 1. 

n the following caſes the debt was comtructeu, not on the 
e Kh $i rover but for the purpoſe of dicharging : 
the debts or legacies of his teftator. 

10. Sir V. O. taking notice that his daughter C. was deaf and 
dumb, and that J. J. had the care of her, deviſed eertam real 
M5 perſonal eſtates to J. B. in truſt to pay bis debts, and directed, 

B. ſhould receive the rents and produce of his real and 
Ja eſtate, without account, during Cs life, ſhe maintail 
C. And after C.'s death he gave all his real and perſonal eſtate to 
F N. in fee, and appointed her ſole executrix. Sir V. O. died March 
11740, and J. B. proved the will. Sir . O. in his life mortgaged 
part of his eſtate for ſecuring 1500/. and intereſt, which remained 
a charge at his death. J. B. paid off 5001. part of this 15007. 
and afterwards borrowed a further ſum of 2500 J. on mortgage of 
the eſtates, which money was, in the mortgage deeds, ay 
recited to have been borrowed to enable her to diſe 
 W.O.'s debts. J. B. afterwards died. Lord Fark ef, that 
the 1500/. appearing to have been a charge made upon th eſtate 
of Sir V. O. in his lifetime, and remaining ſuch at his death, was 
to be conſidered as a continued lien thereon ; and that the ſubſe- 
quent charge made on the eſtate by J. B. being expreſſed in the 
mortgage deed to have been made for the purpoſe aforeſaid, the 
fame, together with the 15007. amounting in the whole to 35001. 
was to be conſidered as tem, charge on the eſtates. Per- 
Lin v. , Cox's note to 2 P. Vt. 664. 

JI. bn by will —_— eſtates to ences for a term of 500 
to raiſe money for ent of his debts and 1 | 
Ad of his. perfonal 9 ; and Tobjedtro the term, he rites oh 
eſtates in ſettlement, with the ultimate limitation to his own 
right heirs; and he gave the reſidue of his perſonal eſtate to his 
executrix C. P. The executrix applied the perſonal eſtate in pay- 
ment of ſome of the debts, and all the legacies, except a legacy 

herſelf of 10007. and then died. Her repreſentative filed a 
bill to hare a debt due to C. FP. and her legacy raiſed. To ſtop | 
this ſuit G. and F. (the perſons" then entitled to teſtator's 
eſtate) liquidated the demands of the repreſentative of C. P. at 
20701. and gave their joint and ſeveral bud for that ſum. This 
demand was afterwards aſhgned to 4. B. 'who alſo > 1 

* 


and G. and F. gave another joint and ſeveral bond to 
_—_— B. became the ſole creditor 
| r 1 and a 
A. B. for Proc ent of theſe ſums, the queſtion 
moiety thereof r pms 
| Jonal eltate of G. or out of the real eſtate? Ha was of 
dpinion, that the realeſtate was che original debibr, and oughe 


i — 


to bear the burden. Baſſet v. Percival, 1786, at the Rolls, Cg 
note, 2 P. Vm. 664. See 4 Bro. C. C. 419. 8. CG. 
12. Teſtator deviſed an eſtate to 4. and B. as tenants in com- 
mon in fee, charged with the payment of his debts and legacies. 
A. paid off all the debts and all the legacies, except one of 1607. 
for which he gave the legatee his promiſſory note, and died before 
he paid it. As to the debts and legacies actually paid by him, it 
was admitted on the part of his perſonal 'repreſentatives th 
being tenant in fee of an eſtate rats to incumbrances, he mul 
be preſumed to have paid 'off thoſe incumbrances with a view of 
eaſing the eſtate from them altogether ; but, as to the legacy 
1001. the promifſory note was ſaid to be only a collateral ſecurity, 
and the deviſed eſtate the primary fund for the payment of it; 
and his Honor was clearly of that opinion. Matten v. Hard 1 
wicke, 1789, at the Rolls, Cox's note to 2 P. Mm. 664. 5: ue 
13. Teſtator, being indebted in a ſum by ſimple contract, not 
affe din his real eſtate, deviſed his real eſtate to C., who after- 
wards 8 this debt upon it. A bill filed after C,'s death, 
praying that his perſonal eſtate might exonerate the real from this 
debt, was diſmiſſed. Tankerville v. Faucett, 2 Bro. C. C. 57. See 
_ alſo 8. P. in Hamilton v. Worley, 4 ib. 199. 2 Ve. jun. 63. 8. C. 
where one who was ſole deviſee and executor, charged a 
bequeathed by his teſtator on part of the land deviſed to him. 
But, wherever there appears a maniſeſt intent in the purchaſor or 1 
heir to make the charge a perſonal debt,” it ſhall then be diſcharged out CE \ 
of his general aſſets : Thus, | F | 
14. A. purchaſed an eſtate for gol., which was at that time 
in mortgage for 86 J., and he coyenanted to pay 86/7. to the mort- 
gagee, and 4. to the vendor. Lord Hardwicke admitted the 
general rule of law; but in this caſe thought that, although the 
covenant was with the vendor only, and the vendee's perſonal 
eſtate therefore not liable in that reſpect to the morigagee; et 
the words were ſufficiently ſtrong to ſhew an intention in the 
vendee to make it his mes fry debt. Parſons v. Freeman, Cox's 
note to 2 P. Vm. 664. Amb. 115. 8. C. | > Ad; 
15. A. conveyed to B., by deed, lands in V., in conſideration 
of gooZ., free from all incumbrances, except a mortgage made 
 - thereof by A. for 450/. and intereſt ; * which ſaid 450/7., with 
\ at tnteref — is to 3” oo and diſcharged by 52 B., his heirs 


« and affigns, out of the confideration-moricy in thit preſent Ie 
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« expreſſed.” The receipt indorſed on the deed ſtated the con- 
fideration; of goof, thus: ** 4507. in money, on the 
„ of the deed, and 4501. « on \dcrount of the mortgage.” | 
B., „r* will, gave all his eſtates in V. to his wife for lite, re- 
mainder .to his fon G. in fee. In a ſubſequent part B. directed, 
that the intereſt of the money he owed G. S. (in whom the mort- 


: then veſted, and which was then chargeable on the ſaid - Wh. 
E u r lands, his in- ; 

tent being, that his wife might enjoy the ſaid lands in V., fre 5 

- of the above debt, and wf any other incumbrance during ber 

life. And, after his per- 


« few legactes, he gave the reſidue 


1 # 
a . - 
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- 
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ſtate ofer pment of all f bees to. has fond. lon. Go 


he a 
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rents of theſe and | other eſtates to be applied to his younger chil- 


ua executor. G. a ſew years afterwards, made 
gave the ſaid lands in . according to ſuch gſtate as he 


dren's maintenance in the interim; and then made his eldeſt ſon 


K. his reſiduary „ I A queſtion aroſe between V. as deviſee 
of the 8 and R. as the repreſentative, through G., of B. the 
firſt te ſtator, whether the mortgage debt of 4 fy, ſhould be diſ- 


Fette, but rather that of a purchaſer of an equity of redem 


8 tion. Both R. and V., it was obſerved, claimed, not under 


KI 1 


but under G., who, being owner of both funds, could not poſſibly 
be obliged to apply the one in exoneration of the other. On the 
other fide it was argued, that the tranſaction was, on the face of 
it, a contract for the purchaſe, not of an equity of redemption, 


but of the land itſelf (then in mortgage) for 900 J. B. the pur- 


chaſer being to ſatisfy the mortgage debt out of the purchaſe- 
ney; that-the purchaſe deed was expreſs to this purpoſe, the 


ords being which ſaid principal money is to be paid by B. 


ec out of the conſideration money in this deed expreſſed.” And 


to this the receipt on the back of the deed was correſpondent. 


The terms of the reſiduary bequeſt to G. in B.'s will were alſo 
infiſted on.—Again, it was ſhewn that, were the e to re- 
main on the eſtate, it muſt ſwallow it up, and thus W. would 


be left deſtitute. The court of Chancery in Treland, on the whole 


tranſaction, decreed, that the 4507. was a perſonal debt of B.'s, 
and muſt be paid out of his perſonal eſtate. And this decree was, 
on appeal to the Houſe of Lords here, affirmed. Earl of Belvidere 


out of the perſonal eſtate of B. or ſhould remain a charge 
"the eſtate. R. contended, that this was not the caſe of an 


in, to his younger ſon . at bis age of 25, and directed the vo | 


V. Rochford, 6 Bro. Ca. Par, 520. But ſee Tweddell v. Ti, 


4. pl. 

| 6. Note alſo, that equity, in direQing 3 affecti 
* poke eſtate to be diſcharged out of the perſonal, can go no fur- 
ther than as between the heir or deviſce, and the reſiduary legatee ; 


| it cannot interfere with the diſpolition of other parts of the per- 
| fonalty, as ſpecific or general legacies, much leſs with the in- 


tereſts of creditors. . In Hamilton v. Worley, 2 Ver. jun. 65. 1 Ath. 
487. 8. P. How far fuch _ will affect the widow's par- 


. 730. and 's note 1. in 2 ih. 544. 8 $# 


g by he Intent of tho Br and to what the 


| Charge ſhall extend: And, here in, 


/ Fu, Wich refp<ft w the Property charged. 5 
5 1. Le as En oe of 
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- "teſtator's wife during her life ; and after her death to A. for life; 


,and then to B. for life; and CE from and after the deter- 
Cane deft e e of: C. bis heirs and affigns for eur, 
PI OW? ads On "MT 
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1 


/ 


legacies 
| whole of the real Eſtate was ſubjeQ to the teſtator's debts ? Sir 


now more circumſtantially ſtated in Cox's note to 2 P. Vt. 


) 


Charge. 


to them within rwhlve months after" bir deceaſe. It was contended, 
that the teſtator intended to confine this charge to the laſt deviſe 


of the remainder in fee; but Lord Hardwicke held, that it alſo 
over -· ran all the preceding eſtates. Carter v. Carter, 1 Vea. 168. 
1 Ach. 20 1. 8. P. 1ſt point in Bridgman v. Dove. See alſo Fletcher 
v. Smiton, Deviſe, poſh. (I. b), pl. 8R.. 
2. Feſtater recited, that he had by a former will given all bis 
real and perſonal eflate to ' his wife that ſhe was then dead, and 
therefore he made his will for the difpoſition of the ſame. _Firfh, 


| Be ordered his debts to be paid. Then he deviſed particular eſtates, 


(enumerating them,) except H. and R. to truſtees, to pay hi 
debts, funeral expences, and legacies. He then proceeded to 4 
that H. and R. ould be in the firſt place for payment of 

ies mentioned in his will. The queſtion was, 
Jobn Strange Had it ſtood on the firſt part of the will, 1 
& ſhould have no doubt but that his whole real eſtate would be 
e ſubjeCt to his debts. But, in a ſubſequent part, he exempts 
6 H. and R. entirely, reſerving them as a fund for legacies only; 
« this, therefore, deſtroys the implication from the gener: 
« words.” He directed, therefore, the other part of the real 
eſtate, except H. and R. to be applied, in aid of the perſonalty, 


for payment of debts. Thomas v. Britnell, 2 Vez. 313. 


Secondly, With reſpe&t to the Lim impoſed : And herein, againg 
r e 1. With regard to Debt. 
ſtated 8 Vin. 439. pl. 27. is 


86. 
where it that teſtator began his will dire 
that his — — he afterwards made . the — 
ſidue of his real and perſonal eſtate, for the purpoſe of ſelling,) 
ſhould pay and diſcharge all his juſt debts, and that he ſhould 
raiſe ſufficient to pay the ſame. T | | ? 

2. Teſtator, being ſeiſed in fee of eſtates at C. and allo of 
eſtates in IJ. all in the county of 8. and having mortgaged the 
eſtates at C. partly alone, and partly with his ſon's concurrence, to 
a conſiderable amount, made his will, reciting himſelf to be ſeiſed 
of the eſtates, ſubjeF- to incumbrances, and thereby deviſed the 
eſtates at C. and elſewhere in the county of S. (not in J.) in 
ric ſettlement. And he deviſed his eſtates in I. to truſtees, for 
21 years, in truſt, (inter alia] out of the rents and profits, to pay 
300 l. per ann. to his ſon's wife for life, in exoneration of the eflate 
at C. (which was charged with that ſum), and afterwards to pay 
all his bend and boek-debts, in cafe his perſonal eſtate ſhould not be 
ſufficient 3 and ſubject thereto and to ſuch other payments as his 
truſtees ſhould: make to the crown, or any other perſon, by virtue 
of any deed by him alene, or together with hrs fon executed, in truſt 
as therein mentioned. In two other clauſes he recited, that he 
had directed his uuſtees to pay bend and boab- drber; but in 


1. The caſe of Scarte v. StuBley, 


= 


A 


5 Vor. II. By * i 1 the 


Charge. 
the laſt clauſe of the will he directed them, after keeping down 
the intereſt of the incumbrances, to pay all his debts, annuities, 
and 


nd legacies. The queſtion was, the rents of the eſtate 
in J. were appli to diſcharge the mortgage on the eſtates at 
C.; or w theſe eſtates were deviſed cum onere * For the 
former conſtruction it was argued, that the ſtating the eſtates to 
be ſubjeQ to incumbranees would not prevent their being exone- 
rated, if ſuch intention appeared; and for this Searle v. St. Eloy 
(ſup. pl. 1.) was cited: That, though the words © bond and book- 
ebts“ ſhould not include mortgages, yet the laſt words, all 
„ mydebts,” extended to them: —— lager port ang 
cCuted by teſtator and his ſon but the mortgages of the eſtate at 
C. On the oppoſite fide the recognition of the eſtates being 
liable to charges was urged. The words bond and book-debts, 
it was ſaid, would not include mortgages, even though bonds 
yen gens as collateral ſecurities z for a mortgage was a debt of 
a much higher nature; and then the words © all my debts,” in 
the laſt clauſe, meant only the debts before provided for. Teſtator 
knew too how to charge the eſtate in I. and exonerate that at C. ; 
had he choſen, as he had done ſo as to the 300/. jointure. It was 
o ſhewn that, but for the ſubſequent death E 1 
ut 
with reluctance, decreed, that 
to the debt. Had 
d and book - 


term would have fallen far ſhort of anſweri 
Lord Chancellor Thurlow, thou 


-- 


p 
than a charge : 
NE ddr ing and what was more, had 
made his executors executors in truſt, and had made this term a 
Jjoint-fund 


170 
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before limite 


- Charge. 

will appeared to be, to throw the whole of the into one 

maſs. Kidney v. Couſſmaker, 2 Vez. jun, 267. v. 

Miclſteau, N. 2) f 9- 

5. Teſtator, after directing all his debts and 

paid, deviſed all his real eſtates to truſtees, to ſeveral in ſtrict 

ſettlement: and then, after giving ſeveral legacies to ) different 

perſons, he directed the reſidue of his perſonal eſtate to be laid 

out in Government ſecurities, in the names of his executors, to be 

ſettled and applied to the ſame uſes as the real eſtates were therein 
4 to. - — + Arden at the 2 2 that 

the real eſtate was ſubjected, by the will, to ſupply t —_ 

of the perſonalty, in payment of debts 2 4 

Bradford v. Foley, 3 Bro. C. C. 351.n. 

6. Teſtator, after diſpoſing of all his real and perſonal eſtates 

to truſtees for certain purpoſes, declared, that they — ow 

all convenient ſpeed after his 22 — an inventory 

effects and houſehold goods, and paſſe them fees of oll bo all bis ; 

and ſubſtance, and improve the ſame of his deviſee 

therein named, and to pay all his 50 445. Lord Chancellor 

Thurlow held this to be a moſt di charge upon the real eſtate, 


2 2 of debts. Third point in Feſer v. cy 3 Bro. 


* "rat" cific deviſe, teſtator ſaid, ** all the reſt of my 


6 ne: IT and hereditaments, Aicher freehold or 
6 hold; and alſo all my goods, chattels, and perſonal eſtate, of 
« what nature or kind 13 EA, Scar 
« funeral expences, 1 give, deviſe, and bequeath the ſame unto m 
« wife S.; and I appoint her my ſole executrix.” In the cou 
of conſidering the effect of this deviſe on another point, Lord 
Kenyon, C. J. admitted that, it amounted to a charge of the real 
eſtate, with the payment of debts and funeral expences. A 
v. Mellor, 5 Durnf. & Eaft. 558. 

8. What will amount to a. charge of copyhold_.ſtates, fe 
Copybotd (W. e), ſec. 1. poſt. 

See alſo Deoife (8. a), (T. a); Powers (A. 14). % 


2. With regard to Legadles, "WE 
1. Teſtator, in the beginning of his will, ſaid, * as to 


his daughter, which he direQed to be paid within a month after 


the deceaſe of his widow, to whom he deviſed his real eſtate, py 


alſo the uſe of bis furniture, c. for life z and n yy 
fon, his executor in fee. And he appointed two overleers 


truſtees of his will, and defired them 5 it du duly performed. 
deficiency of perſonal 418 Sir ge, on 


Alcucl v. Sparbawk, (ſtated in 8 Vin. ; © 121, that the real eſtate 
Was liable as an auxiliary fund to Joe payment. ok che 855 
legacy , bet! * 2. 5 1 Ve *. 500. . 


A 58 13 Pa, 
14 vi | | ' 4 2. eſt 
o * © ps 
- . 


On 2 
of 


3 


yment of my juſt debts. and 


my wih 


a gie, I diſpoſe of as follows:“ and then bequeathed 100. to 


— 3 - 


_— 


- 
e 


5 4 
| | 


. | 


Hl 


mer will 


mT .Charge. 

bequeathed 800/. to A. for life, and then to her 

400. to B. for life, and then to her childrens Pres 
his 


| 


eſtate by name, and all his freehold and perſon 
atſoever not otherwiſe diſpoſed of, after of 
legacies, to his brother. This will was duly atteſted. He 
made a ſecond will unattefted, whereby he all former 
ills, and gave to B. roo/. a vlutely, and A 4001. abſolutely ; 
gave all the re of his eſtate, real and perſonal, to bs 
, and him executor. The queſtion was, Whether 
n by the ſecond will were a charge on the land, as 
— legacies, which were revoked ? Lord Hardwicke 
—— the reſt of the land, as well as of the perſonal 
eſtate, was — to the ſame — who was alſo executor, 
r 


Where \ was properly charged by will with legacies, 
were 
to 


Z 
> 2 


8 
fn 


mit 


real eſtate 

—— given by a Cond will, though not duly exe- 
cuted, equally charged ; though, in this ca „there was no 
occahon to go ſo far ſhocents he confdevad the latter legacies as 
=_ the money given by the firſt, only new-modelled or qua- 
had they been given exactly in the ſame manner, and to 


lefler ſum s, they would have been a revocation pro tanto 
but the. being given differently, and to different perſons, 
nicety. ms he was of opinion, that it-was 4 — 

quantum of the money given by 3 
only differently modified, And he decreed the 
leſſer ſums to be raiſed out of the real eſtate. Brudnell v. Bough- 


ton, 2 Al. 268. Leacreſt v. Maynard, 3 Bro. C. C. 233. 1 Fez. 


E Crowder v. Clowes, 2 Vea jun, 449. 8. P. 


* — to her ſiſters all the reſt and reGdue of his 
real eſtate, after payment of her debts and 1. 
— Com "ok 3 
« This I eſire may be performed by my living ſiſters, to give 
« 200. to E. H.“ Lord Hardwicke fa , that when a real eſtate is 
duly deviſed to truſtees, and is well charged with debts and 
legacies, debts contracted after making the will, or legacies given 
by a codicil, though not duly executed, will be a charge on itz 
and he decreed the 200/. Jegacy to be raiſed out of the real eſtate. 


| 2 Packer, Amb. 550. r 


3. where Lond Mangfeld expreſſed the ſame opin 

115 Teſtator gave a g reat number of legacics; 2 at the end 

will made 3 deviſe of all * real eſtates, ** 7 
: to and charged with his debts and funeral cxpences, and 

$, the faid thereinbeſore mentioned legacics,” to truſtees, ” 


ſame perſons, there could have been no doubt, he added, but | 


real eſtates with the payment of his legacies therefnafter given, 
and "then gave ſeveral legacies, many of which were 
who were legatees in the firſt will; The ſpiritual 


1 


etermined, that the legacies in the ſecond iuſtrument 
ke effect, notwithſtanding both had been proved; 
upon the true conſtruction of the fig inſtrument, it amounted 
a general charge of legacies on the real eſtate, which would 
e _— 2 bent, the ſecond. Jackſon v. Jackſon, Cox's 

n I 4 : 423. * * 4 3 


v. Vincent, 2 Ven. jun. 236. Lord Lowgh- 
obſerved, that the decifions in favour of legacies given by 


Ea 


2 
D 


unatteſted codieil could not go upon a power reſerved to the 


teſtator by his will to increaſe the charge by a future act, as had 
been once ſuppoſed ;_ becauſe his will does not begin to operate 
till all power in him ceaſes. But his Lordſhip ſaid; thifin a MS. 
which he had of Brudnell v. Boughton, Lord Hardwickt 
ſtated the ground to be, the analogy in the caſe of debts; which 
Lord L. added, was the true conſtruction. But he obſerved; that 
all the caſes were not of primary charges, but of charges in aid 
the perſonalty. Such a charge for legacies therefore, he ſaid, mu 
be uncertain as to its extent; for whatever would affect the 
primary fund varied the amount of the charge. Therefore, 


thou i a will duly executed, they were of neceſſity re- 
vocable 1 / 1. of the 


not executed ; for the charge was only 


deficiency of the perſonalty, which it was in the power of the 


A5 add to or diminiſh during his life. But Lord 2 

borough did not conceive this reaſoning applied to a primary chat 

upon the land, which he ſhould think Cale not be revoked * 
ſecond informal will; but this he obſerved would, if it aroſe, be a 
9 And fvitable to this opinion is the following 

2 | ene? | _- ny 78 4: | 

6. Teſtator, by will duly atteſted, gave his daughter H. an un- 
nuity of 100 /. for her life, and charged all his eſtates; both real 
and 223 with the payment thereof, with power to diſtrain 3 
and he diſpoſed of his real arid perſonal eſtate ſubject thereto to 
his ſon ; but if his ſon ſhould die in the lifetime of H Withont 
iſſue, then to H. By a codicil atteſted by two wittiefſes only; he 
gave his real and perſonal eſtate to his mother for life; and at her 


to return to his children. It was contended that, "Mhough 
che codicil did not paſs the real eſtate, yet t opertzed to In} 


real eſtate from the annuity, agreeably to the 
bliſhed-in the before ſtated caſes, that legacies duly charged on à 
real eſtate may be revoked by a ſubſequerit inſttument not 'uly 


— 7 ret the Maſter of PR ſaid, That theſe caſes 5 . 
only to a general charge of | legacies, and not to gifts | 
lar 1 the a Ne bim was of a perf Hil- 


diſpoſition, a politive ary 7 ge of aft annuity iſſuing out 
the perſonal eſtate, if ſufficictit; If not, oat of the : tot 
codicil the teſtator' ſeemed to have intended to give both his teal 


os perſonal" cltats 60 his thother for life. His Honor adinits-d, 


r | that 


| my probate of "54th rheſe inſtruments. Mr. Juſtice . 


1 


* 
. 
— — — * 


Charge.” 
the perſonal was diſcharged from any incumbrances created 
it by the will; he could not read the will (qu. codicil ) with - 
the word raf in it; but the ſtatute enabled him, and he 
bound to ſay that, if a man by a will unatteſted gave both 
and perſonal eſtate, he never meant to give the real at all; 
codicil therefore, affecting only the perſonal eſtate and not 
real, decreed, that the annuity remained a charge on the real 
Second point in Buckbridge v. Ingram, 2 Vez. jun. 652. 
Teſtator deviſed real eſtates to his heir at law in fee, ſulject 
hargeable nevertheleſs with the payment of all his juſt debts, 
expences, bonds, annuities, © and all the legacies herein- 
te after mentioned ; that is to ſay; — and then he gave ſeveral con- 
ſiderable pecuniary legacies; and after enumerating them ſaid, 
* all which debts, together with all which legacies, funeral expences, 
<< and appointments, I do hereby order and direct to be paid by 
F< the ſaid heir at law within twelve months after my deceaſe':” 
But in caſe no heir at law ſhould be found, he then gave the ſaid 
eſtates to V. IL. in * to and chargeable with all the lega- 
cies, debts, and funeral charges beforementioned. He afterwards 


iir 


 eftate. 
7. 


* 
. 


| 


giving ſome ſpecific legacies and two pecu- 
ty and the other of fire guineas, deviſed 


and chargeably e be — by dare rt 
wel » #Egactes | EXPENCES, 
int pert of i pr Ge which , heron male bs he 
not reach jo pay, to C. D. in fee; he afterwards di his. 
out at intereſt the overplus of his. 


1 Charge. 


ind the perſonal eſtate proving deficient C. D. contended that 
the legacy of 500 J. was not to be deemed a charge on the realty, 
but merely as a diſpoſition of a part of the reſidue of the per- 
ſonalty. But Lord Thur/ow thought, that both the real and the 
perſonal eſtate were meant to form one general reſidue, which 
veſted in the fame perſon (C. D.) after the deaths of the wife and 
A. B. and that the legacies muſt be raiſed out of the realty; 
what confirmed that conſtruction with him was, that the firſt 
legacies were ſo ſmall, that it was impoſſible to ſuppoſe that the 
teſtator ſhould think the perſonal eſtate would not pay them, and 
therefore gave the real eſtate to ſatisfy them, and ſhould not 

make the ſame proviſion for the larger ones. Minor v. Wicks 
ftead, 3 Bro. C. C. 627. 

10. & Fig, I will and direct that all my legal debts, legacies, 
« and funeral expences ſhall be fully paid and diſcharged ; z next 
« I give and deviſe,” c. then diſpoſing of real eftares ; the 
teſtator then gave ſeveral pecuniary legacies. The perſonalty 
proving deficient to pay the legacies, the queſtion was, 
they were charged on the real eſtate by the introductory tlauſe. 
The Maſter of the Rolls would not admit, as had been contend- 
ed for on behalf of the legatees, an analogy between debts and 
legacies in this reſpeCt, the one being obligatory on the teſtator's' 
conſcience, and therefore always to be preſumed, and the other 7 
purely voluntary; the eſtate contended to be charged was ſpe- 
ifically deviſed ; and his Honor could ſee no reaſon why pecu- 
niary legatees ſhould be preferred to ſuch ſpecific deviſces ; no- 
2 — cron in the ſubſequent part of the will which favoured 

ruction attempted to be put upon the firſt ſentence. 
De accordingly. htley v. Kightley, 2 Vez. jun. 38. 
As © the effet of 8 of a will upon che 
5mm Dogg (Lok Ihr; 2: 1. 1. poſt. 


0 Where on the real Eſtate, and where on * e 
perſonal; and en which firſt. 


Sec. 1. In what Caſcs the perſonal Eſtate ſhall be firſt charged. 


9 — her will with directing that is ca/e ber 
ed fall the = 1 ; then her — 
ſed of, all acier, 
Nad lands in A. Aa ee with: ſuch d, SR 
gave ſeveral ſpecific legacies, and afterwards followed this claufe : * 
\ © [ give unto H. R. all and (ſingular the houſehold goods in the 
6 ſchedule hereunto annexed, _— R got. 
ce per ann. n uch manner as hereinafter 
mentioned: Then ſhe gave ſeveral life annuities, amounting 
together to «6b per ann., to different perſons, and died without 
having annexed any ſchedule to her will. Lord Hurdwicke, after 
boldin the houſebold goods liable to the payment of the annuities | 
| the Late bf aha latins, ſaid, the next point was, Whether, 
if thre ould be deficiency, A gy : 
4 


* - 
4 


Charge. 


the general perſonal eſtate > His Lordſhip referred to the firſt pars | 
of the wall, hich dy directed the copyhold lands to ſtaud charged 


with ſuch deb ar * he. gbſcrved, that all the legacies, except a 


month's wages to the ſervants, and theſe anuuities, were ſpecific 
s; that when the teſtatrix mentioned legacies in —— 
ſhe meant, LY OPER 9 gee eds Arie fond 
of the perſonal eflate 1 ſhould be thrown * ar 
be therefore r 82 17 if the houſcholl x goods 
not be ſufficient to ſatisfy the annuities, the — — of the per- 
ſonal eſtate ſhould be a lied for that purpoſe ; and if there ud 
till be e 8 ſhould be made good out of the 
| Id lands. Hill v. Wirky, 2 4th. 60 

2. Teſtator deſired his debts to be 40 and then gave all his 
real eſtate to truſtees, and directed them to ſell a competent part 
of the in the firſt place to pay off all his. debts and 
legacics, and then to reimburſe themſelves, Se. and in the mean 
time ll fch fale, to apply the rents in payment of his debts and 
l to convey what ſhould remain unſold to 
be 


and he directed that the money ariſing by ſuch ſale /ould 
S and gave all the refdue of his perſonal 


payment of his debts and legacies, to L. O. It was 
n — ee 


not exempted from the payment of the debts and legacies, but 


was firſt applicable * purpoſe. Lord Inchiquin v. French, 


Amb, v. O'Brien, 1 Will. 82. S. C. 
2 Rae wi 


illed and deviſed that his debts and legacies ſhould 
be paid, paid, and for that purpoſe he charged all bis eſtate with the 
and that it might be done, that his truſtees therein named 
ſhould ſell the eſtate, and apply the money to the payment of 
debts and legacies, Sad fubjert to the debrs and legacies, he de- 
viſed the ſame in ſtrict —— z he then gave ſeveral pecuniary 
and gave the reſidue of his perſonal eſtate to 4. B., who 
inſiſted, that he took it exonerated from the debts and legacies. 
Lord Ch. Thurkw : „ The perſonal eſtate is the proper fund; 
« in order to exonerate it, it iy not ſufficient for the teſtator to 
« charge the real, N uſt alſo ſbew that his purpoſe i is, that 
«-the e ſhould ot he applied ; but here is not ſufficient 
« to ſhey it; therefore the eſtate muſt be firſt applied.” 
Samwell v. Wake, I Bro. C. C. 544. Second point in 3 
v. Dow, 3 Ath. 201, 8. P. 


Tetator d 8 M. for 99 years, 
4. el. dei. ln nd 5; Me for gn meas 


| BONE. owe 1 4. . . xe, and all 11 the legacies and ſums of 
£ 


and ſubje& thereto, be deviſed the 
Ste in „ Ane — in a ſubſequent part of the will, he 
my his . eſtate to the perſons who would be entitled to 


Charge. 
was of the monies to be raiſed out of the term of 9 
a ir charges and expences: The principal queſtion was, 
Os — the perſonal eſtate was exonerated from the debts and 
legacies? The Lords Commiſſioners held it was. But Lord Chan- 
cellor Thurlow, on a rehearing before him, held, that the perſonal 
eſtate was firſt liable: His Lordſhiprelied much on the clauſe for the 
reimburfing the expences of the truſtees ; how are theſe, he ſai 
to be paid ? Out of the perſonal eſtate, or the monies to be raiſe 
by the term of gg years ? They have authority to pay the whole 
out of the perſonal eſtate z he has here preciſely arranged the 
eſtates in the ſame order the law would have done; yt end neg 
d his perſonal eſtate firſt liable, and then the term. 
Mayer, 1 Bro. C. C. 454. See Davies v. Topp, Wirde v. Clorke, 
fee. 3. inf. pl. 377 and Foley v. Pertival, 4 Bro. C. C. 419. 
. 5. Te having mortgaged his eſtates, deviſed the ſame to 
A. B. for life, remainder over; and then bequeathed all the 
reſt and reſidue of his perſonal eſtate to his next of kin. The 
legatees infiſted, that this was a ſpecific bequeſt to them of the 
reſidue, and not liable to diſcharge the mortgage debt, and pgs 
that, unleſs the mortgaged eſtate were applied in diſcharge of the 
debt, the next of kin, who were intended to take a 4 
would take nothing. But the Maſter of the Rolls ſaid, The rule 
of the court was ſacked bojond's dowbey be could YE = 
he decreed the reſidue to be firſt applied. Pipe v. File, 
n to be firſt applied. 1 1555. 
273. 
6. Teſtator, having two eſtates in muah 
ing, directed the debt upon one of them to be paid out of his 
onal eſtate, and re the refdue of his perſonal eftate in truſt 
1 bat if he dee 3 at 213 
all his meſſuages undiſpoſed of, (which in- 
cluded the fechnd eftate in mortgage,) to cruſtees, in truſt, if they 
ſhould think fit, to ſell ſuch of them as ſtiould be in mortgage at 
his death; and after payment of all monies that ſhould be due 
on any ſach mortgages, to place out the reſidue of the purchaſe- 
money on ſecurities for the benefit of C. and her children; and 
be empowered the truſtees, if they thought fit, to continue the 
„ INS 
ons on and rents, in that ca 
he os ney yer, —— A. and B. da 
died under 21. 2 2 in this event, the 
onal eſtate was licable to the mortgage upon 
— eſtate, or * paſſed to the he deviſes cum he. F 
Lord Thurlow, after ſtating that it was manifeſtly meant that the 
2 ſhould be exonerated from this mortgage for the 
t oi 
ſhould ta 
it 


legatee, ſaid, that although the intent was that the 
take the perſonal » exempted. from the mort- 


being dead, it was the ſame thing as if teſtator had 
ing in his will about his perſonal eſtate ; it muſt devolye 


in the — ra oe" 
| 5 , re 


did not follow that be next of tin ſhould take it ſo; | 


74 


Charge. 


deſire to exempt the perſonal eſtate, and then the perſonal eſtate 
muſt be applied. Hale v. Cox, 3 Bro. C. C. 322. 


Ser 2. In what Caſes the real Eſtate ſhall be Grſt charged. 


The be exempted from the of debts and 
933 5 mating Spurgeon 722 that pur- 
e, or by giving the perſonal eflate as a ſpecific legacy. 


1. Where the real Eſtate is made a ſpecific Fund. 


WY mer yet 2 ee on ootages torts 
yment o s as he 1d owe, legacies, and funeral 
—— then followed ſome ſpecific legacies, and then he gave 
all the reſidue of his perſonal eſtate to his executors. Decreed, 
on the authority of Adams v. Meyrict, (8 Vin. 436. marginal note to 
gl. 12.) that the 22 eſtate was exempted from payment 
of debts, c. Bicknell v. Page, 2 Ath. 79. © ' 
2. Teſtator deviſed bis real eſtate for payment of his debts and 
ies. He then gave his only daughter 3000/. at her age of 
18 or marriage, (over and above 12,000 J. which was conveyed to 
her by his marriage ſettlement); and that the truſtees ſhould levy 
and raife, ee we reeds, eee 
ſonal eſtate, as much as would pay the 3000/1. but that it ſbould not 
be rai r ? gate or 
land, that it might not be à debt on his perſonal eftate. There were 
three different clauſes beſides in the will, that concluded with 
fſaying, fat r all To 
& gacies, in caſe his per, ſbould nat be ſufficient.” | 
Hardwicke held, that the eſtate was exempted from the 
payment of 3000 , and that it was a charge upon the real eſtate 


- Teſtator, having given his eſtate generally after payment of 
and funeral expences, without mentioning gave 
legacies to each of his four- liſters ; and in the ſame clauſe added, 


&« all which legacies, I mean, ſhall be pai out of my freehold eflate in 


| * And, by a ſubſequent clauſe, be gave a power to 


charge the real eſtate, for payment of that money. BE 
Hardwicke—® This is not a common charge on the real eſtate in 


Ad A. >. nA 


OG VE. »  *» 6. "'Þ W. Gn Gn 


e cuwwwyw  wmqc 


Charge, 
debts, the widow inſiſted the perſonalty was exempted. Lord 
Chancellor at firſt thought it was not; but, upon confidering the 


Caſes, decreed that the perſonalty was exempted from the debts 


and legacies, but was ſubject to the funeral expences. Holliday v. 
32 cited in 1 Bro. C. C. 145. dn 404 
5. Teſtator gave ſeveral ee parts of his perſonal eſtate; he 
then gave part of his real eſtate in ſtrict ſettlement, and deviſed 
the remainder of his real eſtate to truſtees in truſt to ſell for the 


payment of debts ; and in caſe that ſhould not be ſufficient to diſ- 


charge the debts, he charged the deficiency on the deviſed real 
eſtates. He then gave the reſidue of his eſtate, not be- 
fore bequeathed, to his wife. The court held, ſhe took it 
exempt from the debts. Andenſon v. Cook, cited in x Bro. C. C. 460. 
6. The teſtator, by his will, charged his whole eſtates with 
the payment of his debts, legacies, and funeral expences; and, 
for that purpoſe, he deviſed particular lands to truſtees, in truſt 
to ſell the ſame, and pay his debts, legacies, and funeral expencesz 
and he gave to his wife all his perſonal eſtate whatſoever, and 
conſtituted her ſole executrix. The debts exceeded the perſonal 
eſtate. _ Lord Bathurft determined the perſonal eſtate to be ex- 
empt. Kynafton v. Ryngſfon, 1 Bro. C. C. 457. n._ _ Fo 
J. Teſtator bequeathed to W. 100 J. out of his freehold and copy 


bold eflate at C. (which he had in a former part of his will | 


charged, together with his perſonal eſtate, with his debts and le- 
gacics). It was decreed, the legacy of 100 l. ſhould be 


raiſed folely out of the frechold and copyholdſtate made liable 


to it. Lawſon v. Hudſon, 1 Bro. C. C. 58. | y 

8. Teſtator directed his real eſtate to be ſold, and the money 
to ariſe by the ſale to be applied to pay mortgages and other 
debts ;' the refidue to be added to his perſonal eſtate. The queſ- 


tion was, Whether the real ſhould exonerate the perſonal eſtate ? * 


Maffer of the Rolli“ The intention of the teſtator is here evi- 
« dent that it ſhall. This is a much ſtronger caſe than Meyer v. 
„ Ancaſter ( ſup. ſec. 1. pl. 4.); the teſtator has here directed the 
« reſidue to be added to the perſonal eſtate z but if that ſhould 
6 be firſt applied, it would be gone.” And he decreed accord- 
ingly. Webb v. Joner, 2 Bro. C. C. 60. : | 
D. by his will, after deviſing ſeveral eſtates in ſtrict ſettle. 
ment, charged the reſidue of his real eflate with the payment of all his 
debts, legacies, and ſums of money, which in that his will he ſbould give, 


bequeath, or direft to be paid, in caſe bis perſonal gate ſhould not be 


ſufficient to diſcharge the ſame, which he thereby "willed be firſt 
pd for that preg nd ſubje& thereto, he deviſed all other 
is manors, rc. in ſtrict ſettlement. And after 8 that, 
by his marriage ſettlement he had agreed to ſettle 3000 J. as a 
ifon for an only younger child, he ſubjeFed c the 


e q of the ſaid 50001. as.of 
» tO A. . 


e further ſum of 5000 his only younger child), to- 
make up his der to be paid at : * And after Jo 


ment of debts and legacies, he gave the reſidue of his perſonal eſtate 


the two ſums of 
3 ® goood, 


to his eldeſt fon, * | ion was, Whether 


75 


— . — — — __ ere ec — — ow ꝰ·] -P LEAD - __ - — 
. * 
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* 


Charge. 


3000 J. each, or ox eicher of them) were ible out of the 
eſtate ? Lord Chancellor Turm held, that the gift of both ſums 
was, in its firſt import, clearly a real deviſe, and could not fall 
on the perl: He then adverted to the prior clauſe relative 
to legacies, whi 13 e other ſide, made 
payable out of the perſonalty, becauſe thereby the re- 
fund was 2-99: bearer with debts and legacies, or ſums ed to 
83 tter words, it was ſaid, included the ſum in 


then, by an obſcure 9 
debts and legacies it.” 

v. Dudley, 2 Ke —— * v. 
(D)/up. ſer. 2. n. 2. fd. 12. where a o fax,” they 


„r 


2. Teſtator willed, that his eſtate in L. or a ſufficient part 
thereof, ſhould be ſold for payment of his debts and legacies. He 
then ſome ſpecific legacies to E. M., and appointed the ſaid 
E. M. and D. B. his executors. Some time rds teſtator - 
> orb Ind Wy” aa nc ria waders 16 

any per, n execute 
will again, in the N Hard wic le 
held, that the perſonal eſtate was given to the executrixes, ex- 
empt from the payment of the teſtatoy's debts. A roger Cir- 
camiſtance, he obſerved, could not be, than the ſhing the 
will, and an alteration from what it was before; 8 eſs it 
were conſtrued to be his intention to exempt his perſonal eſtate, 


in favour of his executrixes, the words were fruitleſs, and did no 


more in their favour than the will, as it originally ſtood, could 
have done. Walker v. achfon, 2 4th. 624. 

2. In Hale v. Cox, ſtated =. 1. pl. g. ſupra, Lord vary ve 
Thurlxw, ſpeaking of the queſtion of? exemption of the perl 
eſtate, af between the legatees, had they lived, and the devi 2 7 
late in mortgage, faid—* In this caſe the teſtator has 
* arixious to give no real eſtate till ie payment of his = 
he proceeds, that, if it be more convenient for the family, 
(who were the deviſees,) © the mortgaged eſtate ſhall not te 


4 ſold, but other money ſhall be borrowed upon it, to pay the | 
b 
22 | 


« Acht. Is it poflible, then, to throw the debt upon the 


| » 
„ eſtate? Can it be ſuppoſed, that he intended it to be | 
as is more than the k ſhould 


te that ſo much 


« tribute this intention to him. Upon the whole 
ſhould 


Charge, | Wo 


e ſeems that he meant the perſonal eſtate 
« mortgage; but, as to this, that it ſhould be exonerated for the 
« benefit of the legatees.“ In 3 Bro. C. C. 324. Sec alſo . 1, 


fup. pl. 4 &s, 


Sec.'3. Where Lands are deviſed, ſubject to Debts, and other 
| Lands deſcend ; which ſhall be firſt reſorted to. 

1. G. H. being ſeiſed in fee of an eſtate, and having borrowed 
money in 1724, gave firſt his bond for it, and ſoon ards a 
mortgage on this eſtate. In 1728 he deviſed this fee ſimple eſtate, 
and alſo an eſtate which he held for three lives, to his wife, and 
appointed her ſole executrix. Afterwards he purchaſed the rever- 
Gon of the lifehold eſtate, (which was admitted to be a reybea- 
tion pro tanto, and to occaſion a deſcent of this eſtate upon the 
heir). The queſtion was, Whether, if the perſonal eſtate was 
not ſufficient to pay the mortgage, the eſtate which deſcended on 
the teſtator's heir Gould make up the deficiency ; or the widow 
ſhould take the deviſed eſtate cum onere, Lord Hardwicke, at the 
firſt hearing, inclined in favour of the heir ; but afterwards di- 
reQed the real aſſets deſcended on the heir to be applied in pay- 
ment of the mortgage debts; obſerving, that this was a ſpecialty 
debt, and that the land was rded only as a pledge or ſecurity 
in that caſe, Galton v. Hancech, 2 Atk, 424. | 

2. By Lord Hardwicke—* The eſtate made ſubject to a 500 
&« term by the will of A. B. for the payment of debts, muſt 
« beſt be applied before the creditors can come upon the eſtate 
« deſcended on his heir at law; for, if a teſtator has created a 
ac particular truſt out of particular lands, and ſubject to that truſt 
« -deviſed it over, the deviſees can take no benefit but of the re- 
c mainder, after the whole burden is diſcharged upon it; and ag 
6. to that, the heir at law ſtands in a better place than the de- 
tc viſees do. The next queſtion is between the deviſees of the 
c real eſtate which paſſes, by the codicil, and the heir at law of 
« the teſtator ; undoubtedly, according to the determination of 
« Galton v. Hancock, the aſſets deſcendible on the heir at law muſt 
applied to the payment of debts before the lands can 
charged, which are ſpecifically deviſed,” Powis v. Corbet, 


being ſeiſed in fee of ſeyeral real eſtates, ſubject to a 

„ made his will, and thereby, as to his worldly 

real or perſonal, after r of his debts and fu- 
>. diſpoſed. thereo 
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as fallows, He then gave 

rged all his real and perſonal eſtate. (ex- 
part of the latter) with the payment of his d 
id and, ſubject thereto, he deviſed. all his 
2 (being all the eſtates he then had) to ſeveral 
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the ela denied ful be reſorted to. And this 1 was, 
upon an a to Lord Chancellor Thurlow, confirmed. Davies 

v. Topp, 2 Bro. C. C. 259. n. 

4. Teſtator, having real and perſonal eſtate, made his will, 
dated 5th May 1757, and _— directed, that all his juſt debts 
ſhould be paid, — charged all his eflate, real and perſonal, with 
the payment of the ſame; and fubj ect thereto, he deviſed. all his 
real eſtate to his wife in fee, and: appointed her ſole executrix. 
The teſtator died 12th July 17 181 widow proved the will, 
entered upon the eric pre and ſold a n+ thereof for 
payment of debts. At the time of making the will, the teſtator 
was ſeiſed in fee of freehold and copyhold lands in the counties 
of York and Eſſex, He afterwards purchaſed other lands in the 
county of York, of which he died ſciſed, and which deſcended 


22 The reporter 7 adds, that the point of priority does not ap- 
pear to have been raiſed by the ings. mn 


$. Teſtator gave to truſtees all his freehold, copyhold, and | 

leaſchold eftates, not thereinafter particularly bequeathed, to- 
er with his ready money and book debts; upon truſt to col- 
Ka = wy eas 2 to 7 a ſaid ome copyhold, and 
ſchold z and out of the money „ Bam to pay ond 
Aides DAS were to de paid by the Geviſecs of the eſtates in rpons= 
gage reſpectively); and in caſe the money ſo to be raiſed ſhould 
not be faEcient to diſcharge the ſaid debts and legacies, then he 
willed, that che deficiency fbould be cha on the ſeveral eftates there. 
inafter bequeathed to and for the uſe of his three ſons and two daugh- 
ters reſpettiuely, 1 part e fuck ue, with intereſt 
thereon at 5 1 paid by each of his ſaid ſons and 
daughters. then deviſed to or in truſt bis five children 
reſpeAlively, five ſeveral freehold and leaſchold eſtates. Teſtator, 
after making his will, purchaſed a ſmall freehold eſtate, which, 
on his death, deſcended on his heir at law. The queſtion was, 
Whether the deſcended eſtates ſhould be applied in payment of 
the debts and legacies, before the truſt funds deviſed for that 

purpoſe, or before the ſpecific deviſees ſhould be called upon to 
contribute according to the directions of the will? Lord Thurlow, 
in delivering his ion, ſaid, the rule, (as ſtated in a note fur« 

niſhed him by the Maſter of the Rolls in Davies v. Log wa 
to which he aſſented,) 7 the order of 1 7 
1 2 —— 


iſt; That the 3 wrt. FAS 
1 iſed for ee 3d ee, 


the " 


— 


8 


2 rt . eprone of dr ae t fe 


| Charge, 79 
the deviſee, between 2 general and a particular charge; ſince, in : 
both caſes an intention was expreſſed of charging the eſtate z nor 
did he find the deciſions uniform on this point. The reſult of his 
conſideration was, that the queſtion would be always this, which 
was the only one that could reconcile all the caſes on this head: 

Are the terms of the will only a general indication that the 
cc teſtator means to ſubject his property to his debts, or does he 
« mean more, to make a particular proviſion for that purpoſe ?” 
The caſe of Davies v. Topp, he ſaid, carried the former idea a great 
way. The expreſſions in the will (which he ftated) were very 

- But the will, in the caſe before him, went much farther. 

His Lordſhip would not enlarge on the point of the mort 
debts; for the teſtator had provided for them in ſo diſtinct a 
manner, that even Scarle v. Eloy, (D) ſup. ſec. 2. n. 2. pl. 4. could 
never touch the cafe. But the queſtion aroſe. on the more gene- 

XS ral proviſion for debts. There were two proviſions; the firſt, 

money and ſome leaſeholds; the next, a contribution from the 

| deviſees. The ſuppoſed intention to be imputed to the teſtator 

was, that he meant to exempt Whiteacre when he charged Black- 
acre; but this, it was ſaid, could not be applicable to Greenacre, 
which he had not till afterwards. The fallacy, however, was, 
that there was no intention in fact either as to hiteacre or 

WA + Greenacre, but only as to Blackacre, which he charged. His Lord- 

| ſhip then applied the rule of conſtruction he had before laid 

| down, to the caſe before him. The teſtator, he obſerved, di - 

rected all the truſt fund to be converted into money, and to be 

applied, Sc. and he gave 5/. per cent. intereſt on the 

from his death, which was beyond the courſe of the court, and the 

intention uſually imputed to teſtators. Having charged theſe 
eſtates ſpecially, it was impoſſible, he continued, to execute this 
rpoſe without, by conſequence, exempting the eſtate deſcended. 
this view his Lordſhip: took it to be conſiſtent with Davies v. 

Topp, Powis v. Corbet, and Galton v. Hancoch, to ſay, that the 

truſt fund” ſhould be firſt applied, and that then deviſees 

ſhould contribute in fifths, the eſtate deſcended could be 

called upon. Donne v Lewis, 2 Bro. C. C. 287. 

See Cop (ME: a), fe r. poſt. concerning the caſes which re- 
late to the queſti ah nocd Sues ww i ew re copyhold 
lands, where 6oth are ſubjected to the payment of debts or lega- 
cies. See alſo ib. (W. e), ſec. 1. Fan 


„ — wo ww 
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(E. a) Charge. "How it ſhall take effect. 
'T STATOR deviſed lands to his ſecond ſon T. «pon condition- 
that Teer bir heirs ſhould pay to his (the teſtator's) for grand- 
children 90 I. and in n there was a clauſe of entry | 
and difireſs. T. died in the lifetime of the teſtator; and the 
3 teſtator, at his death, entered on the lands as 
at law, and fold them, - It ray , that £3S payenant: 
oo 4] 4 Fs | — 8 


: 


. 1 


Charge, 


ee ies was only a condition annexcd to the eſtate of T., 


not taking effect, was void. But Lord Chancellor Hard- 
jo Gare * but a conditional limita - 
tion; there being an expreſs limitation over to the le in caſe 
of nonpayment, who wexe to enter and hold in the nature of 
tenants by elegit, and thus the legacies were a ſubſiſting charge in 
the hands of the purchaſer. And his Lordſhip put a caſe : A. 
« deviſed to B. on condition to pay C. a ſum of money, and no 
« clauſe of entry; the legatee, he ſaid, had no lien on the lands, 
* bot the heir of the teſtator ſhould enter for a breach of the 
8 and yet e 3 truſtee 
« for tee. Wigg v. Wigg, 1 Ath. following 
are alſo * legal charges: . — v. * Hance 2 Ath. _—_ 
Sherman v. Collins, 3 Ath. 322. 
Tunſtall v. Brahen, Amb. 167. 
e Com. 716. Hedg ſon v. Rawſon, 1 V. 4. 


00 Apportioned in what Caſes. : 
See Apportionment, ante. Contribution, poſt. 


(6 8 When diſcharged. 


Sec. 1. What Act will amount to a Diſcharge. 


rene off a 
mortgage debt of 3 800. ſecured on the eſtate by a term, 
but did not procure an aſſignment of the term. gr" ner 
conceiving he had a power to diſpoſe of the eſtate, by leaſe and 
releaſe ſettled it on his adminiſtrators, and died, without leaving 
_ iflue inheritable under the entail. B.andC..claimed the eſtate under 
the remainder to them as not barred, and claimed it diſcha 
from the 5800 /. But Lord Hardwicke thought, from 4. 8 n 
expreſsly making the term attendant on the inheritance, not heep- 
ing the incumbrance on foot for the benefit of his perſonal eſtate, 
that he conceived himſelf to have the abſolute ownerſhip of — 
eſtate; and although he had made uſe of ſuch an i 

ſtrument to diſpoſe of it as a leaſe and releaſe, yet, his Landi 
faid, the court would not decree to perſons claiming in contra- 


F 


ſonal eſtate of 4: Kirkman v. Smith, 1 e 258. Se dug, 


v. Brown; ib. 477. 
| Teſtator deviſed his eſtate b nde to. raiſe 

— 

an 


to pay his debts, and then to the 
a manner, that it was a queſtion whether 
46,7 noting Teſtator died indebted to L. by bond. 


— 


/ 


Charge. 8 
eſtafe for 20, oo0/. to pay the debts, but L.'s bond was not 
amongſt the debts diſcharged. On 28th March 1746 W. came 
of age, and on 29th April took up the bond to I., which, with 
the intereſt, amounted to 1896 J., and gave his own bond for that 
ſum. From that time to 1761 he paid the intereſt to L., and alſo 
the intereſt of the 20,000 l., which latter intereſt exceeded the 
profits of the eſtate. In +761 he paid off his own bond to L., 
but preſcrved both bonds uncancelled till his death in 1763. W.'8 
adminiſtratrix in 1776 claimed from the eſtate the money paid by 
him in diſcharge of the bond ; and this gave riſe to the. queſtion, 
Whether he took an eſtate-tail or for life only? For, ſaid Lord 


Thurhw, it is a general rule of inference, that where a tenant in 


tail pays off a charge, without taking an aſſigument, he does it 
with an intention to exonerate the eſtate; but this rule is capable 
of being encountered by any evidence to ſhew the contrary, as in 


Kirkman v. Smith ( ſup.), which ſhews, that a tenant in tail ſo pay | 
e in 


ing is inference only, and not juris peſetivi, A tenant for li 


general, on the other hand, paying off a charge without taking 


an aſſignment, is a creditor for the ſum ſo paid; but the ſmalle 
demonſtration, that he meant to pay it, will prevent his repre- 
ſentative from coming for the money. Here, his Lordſhip ob- 
ſerved, V. paid intereſt beyond what the profits of the eſtate 
would have diſcharged, which was a 8 that, though 
tenant for. life, he meant to diſcharge the eſtate; and this he did 
for 17 years (during all which time, as tenant for life, he might 
have called for a ſale) in order to preſerve the eſtate. But it was 
contended, in order to bring the caſe within Kirkman v. Smith, 
that V. did this on the idea, that he was tenant in tail, But, 
added his Lordſhip, if V. conſidered himſelf as ſuch, he wag 
content with the eſtate-tail. He lived 17 years without noticing 
the claim. Thirty years had paſſed from the time of the mort- 
ge to the filing the bill; ſo far was it the ſenſe of the family, 
at he meant to diſcharge the incumbrance.” His -Lordfhip 
himſelf thought that . took an eſtate-tail; but whether fo 
or an eſtate for life only, that he meant to exonerate the eſtate. 
Us 23 the adminiſtratrix s bill. Janer v. Morgan, 1 Bro, 
4 4 COMME] türen 1 
3. A.' tenant in tail, ſubje& to 15,0007. for the portion of 
B., C., and D., his fiſters, ſecured by à term of 99 years com- 
mencing in 1733, was reſtrained from aliening by act of parlia- 
ment; * was inveſled with powers of leaſing and jointuring, ag 
In the caſe' of tenant for life." On the marriage of B. in 1742, 
A. paid off her portion of 5000 J. with his o money, and B. 
releaſed A. and the truſtees, and alſo the eſtate from her portion; 
but A. did not take any aſſignment of the charge. In 175, by 
deed Teciting that he was feiſed of the freehold, ſubject to the 
charge of portions, and that he had diſcharged N. iu full; and 
ſome part of D. ſhare, and that, as none of theſe ſums were 
raiſed under the ſettlement, he had a right to have them raiſed 
himſeif, he, with the concurrence of the truſtees, conveyed 
N for 40 years an W of the premiſes, in conſider- 


Vor, II. 


. 


ation 


Charge. 
ation of 10007. as part of the portions. He afterwards paid off 
the reſidue of the portions. On A.'s death in 1787, his perſonal 
repreſentative claimed from the eſtate 14,000 J, being the reſidue 
after deducting the 1000 J. of the portions paid off by him. Lord 
Thurlaw conſidered A., in conſequence of his being reſtrained 
from aliening, in the ſame fithation as a tenant for life; and the 
true ground, he ſaid, of the inference in favour of a tenant for 
life paying off an incunibrance was, the ſcantineſs of his eſtate. 
Viewing the circumſtances of this caſe, he thought the inference 
afforded in favour of the eſtate, by the releaſe of 1742, repelled 
by the recital in the deed of 1751. The defendant too had 
contended, that, on account of the ſhortneſs of the term for 
raiſing the portions at A.'s death, his eſtate ought to contribute 


| towards paying the principal, ctherwiſe it would entirely fall upon 


the next taker. Lord Thurlow admitted the inconvenience ; but 
ſaid, he could not break through the general rule on that account; 


the tenant for life too had borne his part of the burden, namely, 


the intereſt z muſt he then contribute towards diſcharging the 

principal too ? Shrewſbury.v. Shrewſbury, 3 Bro. C. C. 120. 1 Vez, 
Jun. 227. 8. | | | 

See (D), ſup. ſec. 1." | 5 ** 

In what caſes the acquittance of the truſt -es, who afterwards 

. miſapply the truſt-money, ſhall be a diſcharge or not, ſee 

Deviſe (8. d); Purchaſer (E), (F), poſt ; Butl. note 1 

J. 12. Co. Litt. 290. b. | ö + 4 2. 


4 ; 


Sect. 2. In what Manner it ſhall be diſcharged. 
I. Out of the Rent and Profits, r. 
1. The cafe of Foy v. Gilbert, ſtated 4 Vin. 474. pl. 20. is now 


reported in 2 Bro. C. P. 468. See Mr. Cox's note 1. to this caſe, 


in 2 P: Wems. 13., and Mills v. Banks, 3 ib. 1. See alfo tit. Por- 
tions (A), 16 Vin. 432, 3. | r 
2. Teſtator deviſed part of his lands to truſtees, in truſt, in 
caſe his perſonal eſtate ſhould not be ſufficient, to ſell the ſame 
to pay his debts, legacies, and funeral expences, and alſo 5oool. 
which it was ſubject to for his daughter's portion; and ſuch part 
as ſhould not be ſold he deviſed to the ſame uſes as his 
houſe, which he thereby deviſed, © together with all his other 
lands, to the ſame truſtees for 500 years, in truſt to receive the 
rents and profits, and apply ſuch part as they ſhould think fit in 
the education, c. of A. and B. until they attained 25 x ond for 
raing goool.” for B. “7 portion, if he ſhould live to that age, and to 
apply py neceſſary ſums for keeping the manſion in re- 
pair, and ſubject thereto. to A. in ſtri ſettlement, - remainder 
over. The truſtees permitted A. to get into poſſeſſion before 2 
On a bill filed by B. for his legacy of 5090/., Lord Hardwi 


49 


-faid the intention was clear, that the 3000 /. 1 . 
* ; | \ | 85 N 


Charge. 


of the tents and profits, and not from a. ſale, winleſs from mete 
neceſſity ; the directing the truſtees to pay yearly money for re- 
pairs was a ſtrong indication that they ſhould keep poſſeſſion till 
A. attained 25., they therefore had abuſed their truſt by-letting 
A, into poſſeſſion ; he did not think the directing a groſs ſum to 
be raiſed, neceſſarily implied that it ſhould be raiſed at once, and 
for this he cited Evelyn v. Evelyn, 16 Vin. 433+ pl. 5.3 and his 
[Lordſhip directed an account of the ſurplus rents received either 
by the truſtees or by A. (for whoſe receipts he held the truſtees 
anſwerable) till A. attained 25; and if ſuch rents ſhould not be 
ſufficient, he reſerved the conſideration how the ſurplus ſhould 
be raiſed. Okeden v. Okeden, 1 Ath. 549. 


10 . Teſtator gave his intereſt in a brewery to his ſon, and di. 
e 


d him during the term he ſhould hold the fame, being then 
about four years, to pay his executors 250 J. per ann.; he then 
deviſed to his executors all the rents and profits of all his other 
meſſuages, c. in truſt therewith, and with the ſaid 2504. 


fer ent. do raiſe and pay all his debes; but if his -executors 


ſhould neglect or refuſe to receive and pay the 250/., or the 


profits of the ſaid premiſes, or ſhould receive and not duly _ 


apply them, then their power to ceaſe; and he appointed three 
perſons his truſtees to receive the ſaid 250 J. per ann., and the 
profits of the ſaid premiſes, for payment of his debts, until the 
fame and the legacies thereby bequeathed to his daughter AA. 


ſhould be fully raiſed : and ws ps different eſtates to his three 
them ſhould enter into poſſeſſion 


ſons, but directed, that none 
till his debts ſhould be paid z but that when the ſame ſhould be 
id, and alſo 1000/. to his daughter Af. which he thereby gave 
er, then his ſons might enter and enjoy their eſtates, and not 
22 It appearing to be the manifeſt intent of the teſtator, that 
e charges ſhould be raiſed wholly out of the rents and profits, the 
court of Chancery diſmiſſed a bill filed by M. and her huſband 
for ſale of the eſtates; and this diſmiſſal was confirmed in Dom, 
Proc, on appeal. Small v. Wing, 3 Bro. C. Par. 503. 


4. Teſtatrix directed that her truſtees ſhould, by perception of 


rents and profits, or by leaſing or mortgaging, levy and raiſe the ſums 


and legacies by her will made payable out of the lands compriſed 


in the term. Lord Hardwicke was of opinion, that the truſt was 
reſtrained to a payment out of the rents and profits; had it been, 
be ſaid, a truſt of the rents and profits, the term might have been 
ſold, but, where there were limiting words following rents and 
profits, in a truſt for payment of debts, he did not remember 


any caſe which would authoriſe him to direct a ſale. In Rideut . 


v. Plymouth, 2 Ath. 104. Hall v. Caftor, ib. 358. S.P., ' 


5. Teſtator deviſed his eſtate of B. to truſtees to pay the yearly 


rents and as follow]; in diſcharge of his wife's jointure and 
fiſter's annuity, and in payment of ſuch of his debts, and the in - 
tereſt thereof, as his perſonal eſtate ſhould fall ſhort of ſatisfyin 
and ſubject thereto ta pay H. 100 l. per ann., to continue t 


— Nat 200l. fer ann. ; and 
| 2 | to 


after his debts ſhould- be Paid of. by the rents and profitsy and- 
as . 


d4 Charge. 3 
to the refidue of the rents and proſits, to certain uſes. On à bill by 
the ſpecialty creditors for a ſale of the eſtate, Lord Commiſſioner 
Loughborough admitted that, where a deviſe was, to pay the debts 
out of the profits, it was equivalent to a deviſe to ſell ; but he took 
it to be clear intereſt of the teſtator in the caſe before him, 
that not an acre ſhould be alienated for the payment of his debts, 

| CO there could not be a ſale. Lingard v. Derby, 1 Bro. 
| 2. C. 311. 2 | 8 6 

Na, The 6. In the foregoing caſe it was inſiſted, that the will was 

2 the within the ſtatute of fraudulent deviſes, as it defeated the power 

« That which the ſpecialty creditors would have had, without the deviſe, 

« where to compel a fale. But Lord Loughborough thought, both from the 

vn weg words and conſtruction of tlie ſtatute, that, where there is a de- 

hall de Viſe in any manner for the payment of debts, it took the caſe out 

« any limit- of the ſtatute, and it ſtood as it would have done before the 

3 ſtatute ; the creditors, he ſaid, can only come in as the will 

6 ment, de- direas. - | ' a 

« viſe, or diſpoſition of or concerning any manors, Ic. for the raiſing or payment of any real and juſt 

28... 
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7. In a ſubſequent caſe, however, teſtator made a general 
charge of debts upon his real eſtate, exempting his perſonalty ; 
he then deviſcd a particular eſtate to truſtees for the payment of 
them, excepting his capital manfion-houſe. The Maſter ſold the 
whole eſtate, not excepting the manſion-houſe, under a decree ; 
and on the title being referred to the Maſter, he reported that a 
good title could not be made to the manſion · houſe. On an ex- 
ception to his report the foregoing caſe was cited to ſhew, that a 
deviſe for payment of debts, out of rents and profits only, 
took the caſe out of the ſtatute of fraudulent deviſes. _ But Lord 
bude ſaid, he was not aware that a gift of the eſtate for the 
payment of debts, in a mannet which would not anſwer the pur- 
ſe, was ſuch a deviſe as would take the caſe out of the ſtatute ; 
ihe, if the Maſter reported that the debts could not be paid by 
the means provided in the deviſe, he ſhould order the eſtate to 
be ſold, notwithſtanding the ſtatute, and ſhould conſider it ſo 

far as fraudulent. Hughes v. Doulben, 2 Bro. C. C. 614. 

ent . By Sale. 

1. A proviſo was contained in a. will, that if teſtator's per- 
fonalty and his houſe and lands at V. ſhould not pay his debts, 
then his executors to raiſe the ſame out of his — premiſes z 
the rents not being nearly ſufficient to pay the debts, theſe words 
were held to give à power to fell the copyhold, in order to ſatisfy 
—— intention of paying his debts. Bateman v. Bateman, 

4 — “ 1d a oa, oe, 
- 2; ins ſettlement was a proviſo that, if the huſband 

and wife ſhould die leaving any iſſue unprovided for, then the 
uuſtees might enter, and receive the rents and profits * the 


= 


% 


Charge. 


eſtate until they had received 200 J.; and the premiſes are after- 
wards declared to be chargeable, and to ſtand charged with the 
railing this ſum for the benefit of ſuch” children unprovided for, 
in ſuch manner and proportion as the ſurvivor of the huſband and 
wife ſhould appoint. e queſtion' was, Whether the 200}. was 
to be conſidered as a ſum to be raiſed by receipt of the annual 
rents, or as a ſum in groſs, by a determinate time. Lord Hard- 
wicke admitted, that the power to enter and receive the rents 
ſeemed to mean the annual rents; though, in general, he ſaid, 
where money is direfed to be raiſed by rents and profits, unleſs there 
were other wordt to reſtrain the meaning and confine it to the receipt 
of the rents as they accrued, the court, in order to obtain the end 
intended by the party in raiſing the money, had, by a liberal con- 
Aruction of theſe words, taken them to amount to'a deviſe in truft 10 
fell ; and as a deviſe of the rents and profits would at law paſs 
the lands, the raiſing by rents and profits was the ſame as railing 
by ſale, His Lordſhip added, that the ſubſequent words, b 
which the premiſes were charged, if they ſtood alone wo 


warrant a ſale or mortgage; the words of the appointment too, 


being in ſuch manner, Cc. as the ſurvivor ſhould appoint, in- 
cluded not- only a power of raifing by fale or mortgage, but a 


certain determinate time of raiſing it, as, under this, the 200. 


might have been made payable at any time, as 21 or marriage : 
and a decree at the Rolls directing the money to be raiſed was 
affirmed. Green v. Belchier, 4 Ati. 30. 

3. Teſtator gave all his real and alſo his perſonal eſtates to 
truſtees, their executors, adminiſtrators, and aſſigns, in truſt to 
pay certain annuities and legacies out of the rents and profits of 
his perſonal eſtate; and in caſe of want of ſufficiency of perſonal 
eſtate, then out of the rents and profits of his ſaid real eſtate; and 
as to all the reſt and reſidue of his faid real and le 
after proviſion made for payment of the laid annuities an 
legacies, he the ſame to certain uſes. | Lord Hardwicle was 
of opinion, ae the real eſtate might, under this diſpoſition, be 
ſold, for ſeveral of the legacies were to be paid within a year, 
which could not be tut af the annual rents; ſuch ſale, he ſaid, 
was directed by the words © rents and profits,” for whenever thoſe 
words ſtood alone without the word “ gravel,” or «© marigage,”.or 
% leaſing,” or ſome words of reſtriction to confine the ſenſe of 


the preceding words to annual profits, they were conſidered as 


including the land itſelf ; by a deviſe of the rents and profits, the 
land, he added, will paſs at law, In Gibſon V. Rogers, Amb. 95 
1 Ven. 291, 8. C. | | | . 
4. In a later cafe, however, where teſtator created a term of 
er ee, with a direction to pay out of the annual proſits all 
is debts then to pay | 
the court thought the 
therſon, in the Axchequer 1783, Cited 1 Bre. C. C. 312 
dee 2 #4. jun. A. n. (6). W e 


% 
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x | ol 3 


egacies, and afterwards the term to ceaſe; 
term ought to be ſold... Rawlins v. Bree 


* 


1 "Charge. 
. Whether the produce of lands, ſubjected by will to the pay- 
ment of debts, ſhall be Jega/ or equitable aſſets, fee Executor, 
- oft (G. a. 5) Se. Sand. note 1. in 1 Ath. 420. Cox's 
note 2. in 2 P. Mut. 416. 2 Fonb. Tr, of Eq. 40-2. 


At what time incumbrances be diſchar { | 
K. e), and Portions (B), pof. NN TS 


eView 675 ) Good or not, in reſpect of the Poſſeſſion, tc. or 
ant of Poſſeſſion, c. in the Perſons charging. 


See Powers (A. 14), ſec. 5, pope. 


"For" tides" ef ergy fn general ſee Contribution, Deviſe, Ex- 
uur, Grants, Jointenants, Mortgage, Rent, and other 
proper titles, ot xt Is 


Charitable Uſes. 


wel. 0 By the Statute of 43 Els. What i is a Chari- 
table Uſe within * Statute. 


„True, Arecked his executors to pay noadk to ſuch 
his near eſt relations as they ſhould think the greateſt objects 
e in ſuch manner as they ſhould think fit; and he deſired 
executors to take the advice of his fiſter in the diſtribution. 
Lord Chancellor Hard wicie I will not conſtrue the inten- 
„ tion to extend further than to the neareſt relations, ſuch as 
d would take under the ſtatute bf diſtributions, otherwiſe it 
„ would be endleſs to find out every body that were relations.” 

ev. Sali Amb. 70. Jaar v. Defriea, ib. . 
. ary 72 77 e r ' 
"  -. diſtributed among his mother's poor relations ; 8 "oy iy his 
real and perſonal eſtate to A. in truſt to ſell and pay his debts, 
F his mother's poor relations as A., 
heirs, executors, or admini 


dy be eght pers time 8 
l he made A. executor. Sir 


the ſame under both the wills with 
« reſpe& 


Charitable Uſes, 87 


c reſpect to the objects; the difference is, the one gives a dif- 
« cretionary power to the executor, the other does not; the 
 « word relations“ is a vague term, and, by ſeveral uniform 
« reſolutions, the meaning of it has been confined to thoſe who 
« would take under the ſtatute of diſtributions. Q. Whether 
« the word * poor” will make any difference? I am of opinion, 
« the true conſtruction of the word is, ſuch of my mother's 
« relations as are poor, and proper objects;“ and for. this he 
cited three caſes. And the 500/. was directed to be diſtributed 
amongſt the poor relations of the mother, who were objects of 
charity; and the produce of the real eſtate, and the ue of 
the perſonal, was to be diſtributed among ſuch of the poor re- 
lations of the mother, and in ſuch proportions as A. ſhould think 
fit, and for that purpoſe he- was to lay a ſcheme before the 
Maſter. Brunſden v. Woolredge 1765, Amb. 507. Attorney-General 
v. Doyley, 4 Vin. 485. pl. 16. Bennett v. Honeywood,, Amb. 708. 
8. P. In a caſe however ſubſequent to the principal one, 

3. Teſtator gave a third part of the reſidue of his perionalty to The caſe of 
be diſtributed amongſt the mo? neceſſitous of his. relations by the — ta 
father's and mother's fide. On a queſtion whether the word %. pl. 3. 
necefſitous extended the gift to relations not within the ſtatute of may, per- 
diſtributions, Lord Hardwicke obſerved, that the ſtatute formed p96 ma 
the limit, where the gift was to relatious, unaccompanied by ith chat of 
other words. The word poor be ing added made no difference, he Bruoſden v. 
ſaid. There was no diſtinguiſhing between the degrees of poverty; 3 
and therefore the court conſtrued the will as if the word poor br at lea 
were not in it. Jones v. Beale, 2 Vern. 381., (and ſtated 8 Vin. 2 
312, pl. 24.), which had been cited for the more remote kin, 28 
Was taken up, his Lordſhip ſaid, by Lord Keeper Wright, as hav- Bennett v. 
ing found a fingle precedent, and being glad to lay hold of it; 1 
but the caſes cited on the other fide were uniform and clear. f pt a, 
Widmore v. Woodroffe, 1776, Amb. 636. 1 Bro. C. C. 33. n. S. C. by dia- 
See Attorney-General v. Doyley, 4 Vin. 485. pl. 16. guiſhing ba- 


tween the 
_ Inflances where a gift is to poor relations „ and where a diſcretionary power of ſelecting the 


objects is repoſed in the executors; ſince, in the latter cafes, the objeQion of uncertainty in regard to 
che circumſtances of the legatees is obviated by the reference to the executor's judgment. Sex Gower | 
v. Mainwaring, 2 Ves. 89. | | 


4. Deviſe, in 1745, of lande to be a fund for a perpetual an- 


nuity of 10 J. to a miniſter, to preach a ſermon once a year to the 


- _ teſtator's memory, to keep his tomb-ſtone in repair, and the in - 


ſcription thereon and upon the ſtone againſt the wall legible z and 
*21. per ann. to each of the ſexton and clerk for ever; with 4 /. per 
ann. to the mayor and corporation of St. Albans for managing 

and keeping an account thereof. It was infiſted, that theſe uſes, 
being ſame of them to honour the teſtator's memory, and others 
_ private and perſonal gifts, came not within the reaſon df chari- 
| table uſes, (ſo as to be void under the ſtatute of mortmain,) 
though given to poor perſons. But, by Lord Hardwicke—® This 
, perpetual annuity to the miniſter is a charitable uſe ; which is 
e not prevented by the Won of the annual ſermon. I—_ 

WY 4 «c 
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et the other two-annuities z and the reſt is not only a vain conco- 
ec mitant of the charitable bequeſt, but a circumſtance attending 
© the general execution thereof: and if this conſtruction were 
© not made, it might elude the act of parliament z for the reward 
_ ©« for doing theſe offices might be as great as the teſtator pleaſed, 
« go the gift tb the corporation is a reward for their ſervice, and 
© but acircumſtance attending the charitable bequeſt : and though 
t the keeping the accounts is not void, yet if the charity on which 
it was to attend is void, it muſt be ſo too.“ Derour v. Meot- 
teut, 1 Vez. 320. 8 os hs! 
5. Lands were given to pay certain yearly ſums to keep up an 
organ, and for the organiſt, and alſo to ſupport choriſters, in a 
parochical church. The Maſter of the Rolls eſtabliſhed the cha- 
rity as to the organ and organiſt, but refuſed it as to the cho- 
riſters ; and on appeal Lord Hardwicke affirmed the decree. And 
his Lordſhip, when the caſe was afterwards cited to him, ſaid, 
what he went on was, that it was contrary to the conſtitution of 
the church of England to have them in parochial churches; and 
that they would be under no rule of government, as they were in 
other churches; and the law would not allow that they ſhould be 
under the government of the heir at law. Attorney-General v. 
Oakaver, 1736, cited 1 Yez. 536. 185 | 
6. Gift by will of real and perſonal eſtate to a college, under 
the following regulations, wiz. that if there be a ſenior fellow of 
the college, who was to be a divine, of the age of 40, and of 
good repute, he to be the poſſeſſor of all the teſtator's eſtate and 
furniture at his houſe at D. to live in his houſe hoſpitably ; and 
ſometimes give entertainment to the poor; to diſtribute cordials 
and drups among them; to give them ſome moral and pious books; 
and to give an annual entertainment to the fellows: if he proved 
diffolute, another to be elected. It was contended, that this deviſe, 
though to a college, was not a good charitable uſe, it not being 
for the general benefit of the college, nor for the encouragement 
of learning. The poſſeſſor was ſtil to continue a ſenior fellow; 
but, in that college, reſidence was required; whereas the nature 
of the inſtitution in queſtion was, to draw. him from the college, 
and that principally for the purpoſe of giving entertainmenrs. 
The adding a tinctute of charity (as, in this caſe, with reſpect to 
the poor) merely to make that. good, which otherwiſe would be 
void, would not do. The court, it was ſaid, had refuſed carry- 
ing into execution a particular turn of mind, though it were not 
ſuperſtitious or illegal, but an indifferent uſe, as to feed ſparrows, 
De. eſpecially as that was for ever. Lord Hardwicke, without, 
however, delivering his opinion upon the nature of the truſts in 


queſtion, obſerved, that this was not a deviſe for academical or 


collegiat* purpoſes, but only to eſtabliſh ſomebody to live at the 
houſe-at D. for ever, and to make the eſtate unalienable; anſwer- 
ing no good to the college or the public, as far as then appeared. 
It was neceſſary too to confider how far the direction for fixing a 


— 


— 


- 
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of the college, as to reſidence, And it was referred to the Maſ, 


ter to inquire how far the regulations were inconſiſtent with the 
college-ſtatutes, and to make other inquiries in the cauſe. Attor+ | 


ney-General v. Whorwood, 1 Vez. 534. _ | 1 
7. Gift to certain officers of Chriſt's College, to maintain cer · 
tain ſtudents there in the ſciences of phyſic and divinity, and four 
ſtudents of the law at Linco/n's Inn, and alſo certain penſioners, 
viz. decayed merchants, ſoldiers, and clergymen, who ſhould 


reſide in the donor's houſe at V. Theſe were held charitable 


uſes within the ſtatute of Eliza. Caſe of Chriftchurch College, 
Cambridge, 1 Blaciſt. go. | a P 

8. Augmentations of ſmall vicarages and curacies under 
29 Car. 2. c. 8. zre charities. 2 Fez. 426. 


So alſo is a penſion for the maintenance of a curate. (H). inf. 


Pl. 4. a 


(A. 2) What will amount to the Creation of 2 


Charitable Uſe. (Suppl. Sec.) 


I. BY will - iſt Auguft 22 after wen that A. had con- 
ducted his affairs wi t integrity for many years, 
that B. had ſerved him for 3 20 32 as his houſck - 
with great fidelity, deviſed to A. and B. and their heirs all hi 
meſſuages, c. After teſtator's death à paper writing ſigned by 
him was found, of the gth of the ſame month, wherein be re- 
commended his executor A. © to aſſiſt B., and to ſee the will per- 
« formed according to his humble requeſt, and, according to the 
ec wonted and charitable diſpoſition of the ſaid A. towards all 
« men, to bring the whole affair to its defired iſſue. It was in 
proof that the teſtator had, a little before his death, given di- 


rections for the plan of a public building; and ſeveral witneſſes 


were alſo examined to prove his intent to leave his eſtate for 


building a ſchool or hoſpital. Bill by the heir to have the deviſe 


ſet afide, as void by the ſtatute of mortmain. The defendants in- 


ſiſted on the will us an abſolute gift to them, and that no parol 


evidence of a truſt for a charitable purpoſe was admiſſible by the 
ſtatute of frauds, Lord Hardwicke, after ſtating it to have been 


frequently determined; that deviſes to charities and for charitable 


purpoſes were within the ſtatute of frauds, ſaid, the next con- 


ſideration was, whether the paper writing of the gth of Aug 
was a ſufficient declaration of truſt? And he thought it was no 
Had the teſtator made a feoffment to himſelf and his heirs, that 
Papers he ſaid, might have been a good declaration of the uſe 


ut the principal caſe was that of a will, which paſſed both the 


legal and beneficial intereſt 'to the deviſee ; the will was dated - 


iſt Auguſt, and the paper gth Augaſt; ſo that, if the paper did 


any thing, it muſt enure as a revocation. of the will, which it 
could not do for want of a proper execution within the ſtatute. of 
nn 


© 
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executed within that ſtatute, (i. e. according to . G., 
in the preſence of three or more witneſſes,) than legal ones could. 
Bill diſmiſſed. Adlington v. Cann, 3 Atk. 141. Higbm. on Char. 

U 65. Barn. Rep. in Ch. 130. 8. C. See alſo Attorney-General 
a, Spiller, ſtated 8 Vin. 149. pl. 32., and now reported in 2 At. 
148. and Barn. Rep. in Ch. 384. 

2. Deviſe of lands to the Rev. A. B., preacher of the meeting- 
Houſe in L., to hold during his life only, on expreſs condition 
that he ſhould, without delay, after the teſtator's deceaſe, ſettle 
and convey the ſame to truſtees, to take place at his (A. B's) de- 
- ceaſe, for the uſe and ſupport, of the preaching of the word of 
God at the meeting-houſe of L. aforeſaid for ever; and in caſe 
ſuch preaching ſhould be diſcontinued, then to a charity-ſchool. 
After ſeveral bequeſts came the following clauſe : © And TI fur- 

« ther expect that he (A. B.) will, with the help of God, 
« after my deceaſe, without delay ſettle and forward every thing 
.«« in his power to promote and carry on the work of God 
« at L. aforeſaid, both in his lifetime and after his deceaſe ; 
« and if it ſhall ſo happen that I have not left any of the afore- 
« ſaid ies in a Jawful manner, I give the ſame to A. B. and 
C. D. in truſt, to be diſpoſed of by them at their diſcretion for 
ever.“ For the heir at law it was contended, that not only 
the limitation ſubſequent to A. B.'s life eſtate, but that eſtate 
- alfo was void by the ſtatute of mortmoin, as a deviſe to a charitable 
uſe; the gift to him being not in his individual capacity, but in 
Bit character of preacher, accompanied with the ſubſequent expeZ- 
ation expreſſed by the deviſor, which amounted to a truſt; and 
this conſtruQtion, it was argued, was fortified by the proviſo at 
the end of the firſt clauſe, that, in caſe the preaching was diſ- 
continued, the profits ſhould be applied towards the ſchool. But 

the court of B. R. (ab/ente Aſbhurff J. and Baller J.) held that, 
although the ſubſequent limitation was void, 4.'s life eſtate was 
+ E and it was ſaid, the deviſe over, in caſe the preaching 
uld be diſcontinued, related only to the limitation after A. 
death. Doe v. Aldridge, 4 Durnford and Eaft, 264. But, in a 
ſubſequent caſe of a 0 
3. Bequeſt of 6007. to be laid out in land, and the rents and 


o 


a f to be applied to pay ſome ſmall apnuities; all the reſidue 
to be paid in equal moieties, one to teſtatrix's friend A. for his 
life, and the other to her friend B. for his life; and after the 
death of A., one-third of the intereſt or rents to be paid to the 
Preacher for the time being in a chapel at C. belonging to A.; 
the other two-thirds to B. for life, he and ſuch preacher exchang- 
ing upon the Lord's-day alternately, the one at D. (a chapel 
founded by teſtatrix,) and the other at C., provided that A. and 
J. ſhould officiate as uſual, if not, their ſhares for ſuch time to 
go to the preachers appointed in their room; and after their 
deaths the rents to be paid for ever to the preachers at C. and D. 
There was a proviſo that, in caſe of B.'s apoſtacy, he ſhould have 
0 claim. — raa oben" — 
* . . % 0 co 


d 


. 


Wrede 


e 
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plied; he therefore at once decreed, that the truſtees ſhould 
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B. could be ſeparated as perſonal bounties from the 
charitable truſts, which were void under the mortmain act; and this, 
Lord Commiſſioner Eyre ſaid, came to the queſtion, Whether if a 
lain diſpoſition to a charitable uſe was manifeſted by a will, and. 
mtended * N but that diſpoſition was alſo manifeſted 
with a certain degree of perſonal bounty and favour to particular 
objects, that would — the 2 out of _— —_ ? His Lord- 
ſhip thought, if the onal bounty could not be totally ſ 
—_ ho the general object, in reſpect of which they = 
have that preference, it was not ſufficient; and accordingly the 


whole diſpoſition after the annuities was held to be void. This 


caſe was,- indeed, diſtinguiſhed in its circumſtances from Doe v. 
Aldridge (pl. 2. ſupra); but the latter, upon the whole, was not 
much relied upon. Grieves v. Caſe, 1 Vez. jun. 548. 4 Bro. C. C. 


67. 8. C. 


(B) Eſtabliſhed, though the Conveyance defective. 


1. PESTATOR, before the! ſtatute of mortmain, gave all his 
copyhold lands whatſoever and whereſoever, which were 


or ſhould be purchaſed by him thereafter, to a charity; he had 


ſome” copyhold ſurrendered to the uſe of his will, and other 

hold not ſurrendered. Lord Hardwicke held that this, being a 
deviſe to a charitable uſe, was good as toe unſurrendered copy- 
hold by way of appointment, by the very ſtrong and general 
words of 43 Zliz., which had been held to ſupply the want of 
ſuffering a recovery of entailed lands given to a charity; nor Was 
there a ſurrender wanting in this caſe, as in the caſe of a deviſe 
to a younger child, who muſt come into equity to have it ſup- 


admitted. Attorney-General v. Andrews, 1 Vez. 225. | 
2. But, where teſtator deviſed his eſtates to ſeveral perſons and Where, 
other iſſue, in the uſual courſe of ſtrict ſettlement, with the — 


ultimate remainder to certain perſons, in truſt to found a college, is made for 


and died ſeiſed of, amongſt other property, a copyhold eſtate, purpoſes 
which he had not Sram 2 to the uſe of his will; all the per- — pm 
ſons intitled under the prior limitations were dead without ifſuc. partlyof a 
Lord Camden, aſſiſted by Sir Thomas Sewell and Wilmot J., was vrivatena- 
of opinion, that. the copybold did not pals ; it is true, his Lord- Ge ge- 
ſhip ſaid, the court will ſupply the want of a ſurrender in favour aktien, as far 
of a charity; but here were prior limitations to ſeveral perſons, e relates 


and the court muſt either ſupply the ſurrender in toto, or wait 888 


till the charity takes place, which might have never ned, trwy to 


for the preceding tenant in tail might have barred the charity. _——_ 
Third point in Attorney-General v. Downing, Amb. 571. „ 
parated, the individual donees ſhall takethe beneũt intended thefailure of the charity. 


them, notwithſtandiag 
See accordingly Blandford v. Thackerell, 2 Ves. jun. 238. 4 Bro. C. C. 494. 8. C. 


3. 4 B. by deed, in 192, cor his eſtate to feoffees to 
the uſe of hint for life, renminder do his las i tall, remainder 
. | to 
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to certarn s of. Chriſt's College, dge, to maintain certain 
ſtudents in the ſciences of phyſic and divinity, and four 
ſtudents of. the law at Lincoln's Inn and: alſo certain penſioners, 
viz. decayed merchants, ſoldiers, and clergymen. One queſtion 
was, Whether this was a conveyance to charitable uſes under the 
ſtatute of Elizabeth, and ore to be aided in equity? Per 
Henley, Keeper “ The conveyance of 1721 is admitted to be 
« defective, the uſe being limitted to certain officers of the cor- 
« poration, and not to the corporate body, and therefore there 
* is a want of perſons to take in perpetual ſucceſſion ; the only 
doubt is, whether the court ſhould ſupply this defect, for the 
« benefit of the charity, under the ſtatute of Elizabeth and IL 
take the uniform rule of this court before, at, and after the 
8 1 to have been, that where the uſes = 
itable, and the perſon has in himſelf full power to convey, the 
<« court will aid a delle . ſuch uſes; thus the 
deviſes to corporations were void under the ſtatute of Henry 8., 
* yet they were always conſidered as in equity if given to 
«« charitable uſes : there is no doubt of A. B.'s power to convey 
«and the uſes are truly charitable and proper in themſelves ; I 
e am therefore obliged, by the uniform courſe of precedents, to 
* aſſiſt this conveyance.” Caſe of Chriff's College, Cambridge, 


e () Grant or Dei to Charitable Uſes. Good, in 
reſpect of the Words of the Gift, and the Perſons 


to whom. _. 


Sea. 1. Where the particular Purpoſe or Object is not ſpecified. .. 
. Dre real eſtates, to ſell for payment of debts and le- 
fgacies, and the ſurplus to be paid and applied to 
| _ pious and charitable purpoſer. Held, that this was not void for un- 
' certainty, fince the crown could; appoint. Attorney-General v. 
©». Herrick, Amb, 7112. Cook v. Duckenfield, 2 All. 699. | 
> , General v. Peacock, cited in Amb.'213.S., P. See allo 1 Vez. 537. ; 
2. Bequeſt of 200. tv the ward of Bread-fireet, according to 
Mr. his will. On a bill by the aldermen and princi 
inhabitants of the ward, to have the directions of the court for 
the application of this charity, Lord Hardwicke would not admit 


| 7 eridence to ſupply the blank ; but directed the plaintifls to 
W ya ſcheme before the Maſter for the application of the 200. 
t ſome charitable uſe for the benefit of the ſaid ward; Bayle v. 
be # al, 2 All. 239- zd edit. and Sond. a. 1. . 
lachis caſe 3. Bequeſt of ſtock to the poor inhabitants of St. Leonard Shore- 
vir Than gztch, It was inſiſtod, that this bequeſt was void for-uncertainty 


| Clake died © Thomas Clarke however, beld it good ; the word inhabitants, 
-  theAt-", he admitted, bore 3 ee ee gu8 might cen to every 0 
Sn. ed bing in the panth ; but as it could not nnn 


nennen 


te will which diſcovered what poor he meant; but it appearing that the teſtator was a French refugee, the 
| court directed the legacy to be given to the poor refugees. | YC 


* 


- 


Charitable- Uſes. 
poor inhabitants relieved by the pariſh ſhould benefit by this le- Rance,” 


gacy, which would in effect be giving to the rich, and not to the 4 * 
poor, he declared that the diſtribution was to be confined to the grey was 


poor inhabitants of the pariſh not receiving alms; and he ordered given to 


' ſcheme to be laid before the Maſter for ſuch diſtribution, £2 hone 8 


no words in 


Attorney-General v. Clarke, Amb. 422. 


4. Teſtator, by a codicil, gave the reſidue of the to ariſe 
from ſale of A. real and perſonal eſtate, in — aug 
mentation of the charitable collections which ſhould be thereafter - 
made for the benefit of the poor diſſenting miniſters of the goſpel, 
in any of the counties in England, as the major part of his 
truſtees ſhould direct. Bill by the heir at law and next of kin to 
ſet afide the charitable bequeſts. It appeared, that there were three 


. deſcriptions of diſſenters in the kingdom, Pre/byterians, I 


ents, and Anabaptiffs, all of whom had funds for the ſupport of 
their poor miniſters. The court held, that the bequeſt of the per- 
fonalty was good, and that it was intended for all the miniſtry in 
general ; and they ordered the money to be paid to the treaſurers 
of the three denominations upon the truſts. of the codicil. -Waller 
v. Childs, Amb. 5 24. „ 
5. Teftator directed his executors to divide his perſonal eſtate 
into three equal parts, and to pay one-third to ſome public charity. 
This was held to be 3 but the exchutors were to diſpoſe of 
it under the eye of the court; and therefore were to propoſe a 
charity to the Maſter. Widmore v. the Governors of uren Ann's 
Bounty, 1 Bro. C. C. 13. n. | 

© 6. Teſtator bequeathed a moiety of the reſidue of perſonal 
eſtate to the Lying-in Hoſpital ; and if there ſhould be more than 
one, then to fuch of them as his executors ſhould appoint. He 
then appointed an 'executor, whoſe name he afterwards ſtruck 
out, and died without appointing any other, having by his will 
given a legacy to his next of kin. Lord Chancellor's notion on 
the firſt argument was, that in the caſe of charities, the court de- 
rived a great latitude of authority from the extenſive nature of 
moſt charities, becauſe they could not go upon the ſame tri 
rules which prevailed in private cafes, And he finally held, that 
the ſtriking out the exccutor's name did not render the legacy 


void; but that it ſhould be referred to Miſter" to appoint to 


which of the Lying-in Hoſpitals it ſhould be paid: White v. White, 
Bre, C. C. 12. Attorney-General v. Smith, 1752.  Addenda 6 
High. on Charitable Uſes, 39. 8. F. BE 
7. give all the reſt of my perſonal eſtate to A. B. his exe 
« cutors and adminiſtrators, defiring him to diſpoſe of the fame- 


jn ſuch charities as he thinks fit, recommending poor clergy- 


„ men with large families and good characters - A; B. died - 


ut nine years before the teſtatrix, who had full knowledge-of 


next 


Fin dey ot ore herd his deque The counſel for be 
1 I r * 5 


- 
> * 
* Y . 
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the rrſte to appoint 3 bier he was not bound. by teſtatrix's 
* „ 8, but left at 
full liberty as to the ſpecies of charity; and then, by his death 


gument, obſerved that, upon the queſtion of recommendatory 
words, it was only, Whether it was given to the legatee for his 
own uſe, or whether he was bound by the recommendation, and 
not where the legatee was clearly a truſtee ? In delivering his final 
opinion, his Lordſhip faid, that here the gift was for the purpoſe 


of erecting a charity; therefore A. was at all events a - 


and it was the ſame as if teſtatrix had herſelf given it to the cha- 


Note ; In 
Attorney- 
Geacral . 


| maſter, and the vacancy was not owing to any fault of the land- 


ſettlement, remainder to truſtees to purchaſe, with the rents a 


ity ſpecified. The circumſtance of his death between the maki 
— the will and the death of the teſtatrix muſt not, he added, 4 


rect the conſtruction of a will. The court could not reſort to 


circumſtances of that kind, nor judge of her intention at the 
time of the will by what ſhe thought afterwards. This reduced 
it to the common caſe of the death of a truſtee, which could not 


n The only queſtion then was, Whe- 


the diſpoſition was ſufficiently diſtin ? The moſt general 
di for charities had been executed. | The death of the truſtee 


made no difference. ' Suppoſe, he added, there was no gift, but 


only a power to the -executor to diſpoſe to ſuch and ſuch cha- 
rities ; there the charities would furvive.' But, in the principal 


caſe, it was much ſtronger, becauſe the teſtatrix had recom- 


mended a particular kind of charity. And it was referred to the 
Maſter to ſettle a plan, having particular regard to that recom- 


mendation. AMoggridge v. Thackwell, 1 Fez. jun. 464. 3 Bro. 
C. C. 517. 8. C. Firſt point K 
550. — Gaerel v. Gleg, 1 Atk. 356. 8. P. | 


-» SeRt. 2. Where the Objects are not in ge. 
1. Teſtator charged lands with 101. per ann. for the mainte- 


nance of a ſchoolmaſter, payable half-yearly ; there was an in- 
terval of fix years, during which there was no ſchoolmaſter ; the 


owner of the land objected to paying the annuity for this period, | 
chool- 


becauſe the teſtator gave it only whilſt there was an actual 


owner. But Lord Hordwicke com it to the caſe of a charity 
for the maintenance of a ſelect number of al le, where, 
notwithſtanding. there were not perſons in a pariſh ſufficient to 


anſwer the deſcription of the charity, yet the land charged wit 


the payment was.not diſcharged during that time z but the 


ſhould accumulate and be applied in increaſe of the- charity. 


Alu v. Dedd, 2 Ath. 238. - | 
2. Deviſc to ſeveral perſons and their iſſue ſucceſſively in 


profits 


"| 


, b 
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profits, the inheritance of ſome piece of ground in Cambridge Nhe of 
proper for erecting a college, to be called Downing College, and pan ye I 
a charter to be obtained for incorporating the ſame. The deviſees %. it is 


being all dead without iſſue, and an information being filed to 1 ra 


have the truſt performed, one of the objections to it was, that un fes 


this was a deviſe to a corporation not in eſſe, and the exiſtence of long time 
which muſt depend upon the will of the crown whether it would withboldea. 
nt a licence or not; and that ever ſince 5 & 8 W. 3., which ny non; 
authoriſed the crown to grant licences to aliens in mortmain, it 498. it ap- 
had been uſual to obtain a licence before alienation. On the fen, that 
other ſide it was ſaid to be ſufficient to ſupport the deviſe ; that ned in 
the endowment was in potentid. After ſeveral hearings before 1789. See 
Lord Chancellor Northington and Lord Chancellor Camden, the * 
latter (aſſiſted by the Maſter of the Rolls and the Lord Chief Lit. 93. „ 
Juſtice of C. B., who concurred with him in opinion,) held, that on licences 
the truſt of the charity ought to be carried into execution, in 2liene in 
caſe the crown would grant a charter of incorporation, and a 1nd the wir 
licence to take the eſtate in mortmain z and his Lordſhip thought of ad gud 


that the heirs at law of the teſtator, being of his blood and . 


- 


| kindred, ought to have the conduct of the charity. 


Atterney- Ge- 
neral v. Downing, 1769, , Amb. 550. 571. Highm. on Char, Uſ. 


134. 8. C. | | 
3- Teſtator bequeathed 1000/. 3 per cents. for the purpoſe of 


eſtabliſhing a biſhop in his majeſty's dominions in America; and 


he alfo gave 1000/. for repairing parſonage-houſes, and ordered, 


that if any charity to which he had given a legacy ſhould no 
longer ſubliſt, ſuch legacy ſhould fall into the-refidue. It was 
objected that, there being no biſhop in America, nor the leaſt 
likelihood of there ever being one, this was a void legacy, and 
fell into the refidue. But Lord Chancellor ſaid, The money muſt 
remain in court till it-ſhould be ſeen whether any ſuch appoint- 
ment ſhould take place. The caſe of Downing College (ple a. ſup.) 
was ſtronger than this; it was to build at a diſtant time, and 
could not be ſo without the king's licence, which was long with- 


holden; yet Lord Camden retained the deviſed eſtate in the hands 


of the court. Attorney-General v. Biſhop of Chefter, 1 Bro. C. C. 444. 
4. In Attorney-General v. Oglander, 3 Bre. C. C. 166. Lord 
Chancellor ſaid that, although where a charity is ſo given that 
2 28 no — 1 it, the court will order a 1 
cheme to be laid before it; yet, if the objects may exiſt, | 
they do not at preſent, w widows, though no widows are at pre- 
ſent among the number, it will not. res Lip 


g.. 3. In reſpeRt of the Lawfulneſs of the Objeft. 
1. 4. B. a Jew, appropriated a ſum of money for the eſtabliſh- 


ment of an afſetnbly for reading their holy law for ever. This 
was held illegal, as againſt the propagation of the Chrifian reli- 
= Dao Cofta r. Da Par, Amb. 228. Stated alſo (O), . ſec. 1. 


2. Deviſe 


Charitable Uſeg, 
2. Deviſe before the mortmain act to one in fee, chargeable 
with an annuity of 10/7. which the teſtator gave to the miniſter 
belonging to the meeting-houſe at M.; but if the ſaid houſe at 
AX. ſhould not be uſed as a meeting-houſe after teſtator's deceaſe, 
then to the miniſter of any other place the proteftant diffenters 
called Baptiſts ſhould meet in within the pariſh of H. It was 
ſaid that this charity, being in ſupport of diſſenters from the eſta- 
bliſhed church, was illegal. On behalf of the charity, amongſt 
ather caſes, General v. Andrews, ſtated (B), fup. pl. 1. 

- was cited. as a deviſe of copyhold for the benefit of Qualers, and 
held good, though no ſurrender, Sir J. Strange at the Rolls, 
obſerved, that the Bapti/is were perſons whom the legiſlature had 
thought proper ſo far to countenance as a denomination of Chriſ- 
tans as to extend the toleration to them, ſtanding on the ſame 
footing as Qualers, in whoſe cafe the court had eſtabliſhed a pro- 
viſion. And he decreed, upon the 12 ſavour of the 
charity. Second point in Attorney-General v. 2 Vea. 273. 
Falle v. Childs, ited fer. f. fl. 4. fup. S. C. | « 
3. Deviſe of nine houſes in P., eight to eight poor that 

had paid moſt and longeſt to the poor-books in the pariſh of O. and 

- the corner-houſe (the ninth), to repair them; and teſtatrix gave 
nA. the dividends of 800 J. 4 per cents. to the eight houſes for ever (a) 
— to each houſe the 40. a- year for ever, as the bank paid the divi- 
ut . u dend. The gift of the houſes being void under the ſtatute oſ 
is dad, a mortmain, it was held, that the gift of the ſtock was ſo attached 
o it as to. be void ally z nor would the court change the uſes. 
xeral v. ing, 2 Bro. C. C. 428. Same v. Whitchurch, 

3 Fer. jun. 141. S. P. See ſame v. Hutchinſon, 1 Bro. C. C. 444. 2. 


— 


- Whatwill be the effect of a diſpoſition to charitable purpoſes, 


ET 


See Mortmain, infa 
Sec. 1. Where che Object is unlawful, 7 


ing 


ESTATOR, a Jew, eftabliſhed a fund of 12007. to be ap- 
the 


ropriated in order to apply the-rerenue towards eſtabl 
a % wa or aſſembly for reading the law, and inſtructing | 
in the Zero;ſb religion. r Whether the 


* — ww EE F 
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main, there it ſhould belong to the heir at law or next of 
kin ; but where it was in itſelf a charity; but the mode in which 


it was to be diſpoſed of was ſuch, that by the law of England it 


could not take effect. as in the caſe before him, it promoting a 


religion contrary to the eſtabliſhed one, there the crown, by ſign- 


manual directed to the Attorney-General, might give orders in 
what charitable manner it ſhould be diſpoſed. De 
1754, Amb. 228. Note—The reporter adds, that he, was after- 


ofta v. De Pas, 


wards informed, that x000/. of the money was directed by fign 


manual 40 be diſpoſed of to the Foundling Hoſpital. 


2. At the death of J. B. teſtatrix gave her nine houſes in TJ. 


eight to eight poor people that had paid moſt and longeſt to the 


poor's books in St. Mary Overbury's pariſh, as the books ſhould 
prove, and the corner houſe (the ninth) to repair them; and ſhe 
gave the dividends of 800 J. 4 per cents. at the death of J. B. to 


the eight houſes for ever (a) to each houſe the 4 /. every year for () In . 


ever, as the bank paid the dividend. The deviſe of the houſes 
being clearly void under the ſtatute of mortmain, it was inſiſted, 


that the gift of the 800 J. ſtock was attached to it, and ſo void is 1 % ¾ 


alſo,” Mr. J. Buller“ The queſtion is, Whether the gift of 
% the 800 J. can be ſupported ? For this purpoſe it is argued not 


© to be within the ſtatute. With reſpe& to the houſes, the gift 


« of them is void; then, if the gift of the 800 J. cannot be ap- 


denda, p. 3 


to Highm. 
Cha. Uf. it 


60 repair 
„ thems"* 


6 pes according to her diſpoſition, another queſtion ariſes, . 
«c 


hether the court is to apply it to ſome other matter ejuſdem 
„ generis, The court has certainly thought it could vary the uſe; 
«« but the rule may be drawn from the. caſes, that wherever the 
« court had directed the ſum given to be applied to a different 
« uſe, there has been proper ground for the court to ſay, that 


„the uſe to which it has been applied is conſiſtent with the uſe 


« declared in the will; but there have been ſubſequent caſes, 
v* which have varied the rule: where, according to the intention 


« of the teſtatrix, the applying the fund otherwiſe than to the 


« perſons inhabiting the houſes would be contrary to that inten- 


6c tion, the inhabitants of the houſes being the principal objects 


Attorney-General and others v. Goulding, 2 Bro. C. C. 428. See 8. P. 


in Durour v. Motteux, 1 Vez. 322. See alſo Attorney-General v. 


Hutchinſon, 1 Bro. C. C. 444, . 

3. Deviſe of four tenements in the pariſh' of A. to the church - 
wardens and veſtrymen of the ſaid pariſn, e in truſt for ſuch poor 
men of that pariſh as they ſhould think fit:“ if any of the de- 
ſcendants: of 7. ſhould apply, teſtator defired they might be 


5 % And as I intend theſe four houſes to be in the man- 

ner and cuſtom of alms-houſes for mem and their wives, I give 

* and bequeath to the churchwardens and r of A. 2000 l. 
ollowing manner, 


« 4 per cen, to diſpoſe of the. intereſt, in the 


of bounty, if they cannot be ſupported, it is not to be given 
“ to the poor in general.“ Bill to eſtabliſh the charity diſmiſſed. 


Tl 


« viz. to give to each of the four perſons that they allow or per- 

mit to inhabit the four. houſes. 13.4. per ann. or 5 f. a- week, to 
*..be, paid weekly, monthly, or at their diſcretion, that is for a 
Vor. II. N m 


— 
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«© man and his wife: if one of them die, the ſingle one to have 
« 25. d. a week.” The queſtion was, Whether the gift of the 
20001. was ſo attached to the gift of the alms-houſes, which was 
void under the ſtatute or mortmain, that it muſt fail with it, or 
whether it might be carried into effect cy-pres? With regard to 
the principles upon which the court of * aff had adminiſtered 

- charities, where the ſame eould not be carried literally into effect, 
Sir R. P. Arden, at the Rolls, referred and adhered to © thoſe 
which he had laid down in the Attorney-General v. Boulthee (ſtated . - 
ſec. 3. þl. 2. inf.). The doctrine of cy-pres, however wildly and 
extravagantly it had been acted upon in former caſes, was by late 
deciſions, particularly ſince the ſtatute of mortmain, adminiſtered 
in. this way. The court would not adminiſter a charity in a 
different way from that pointed out, unleſs they ſaw that, though 
it would not be literally executed, another mode might be adopted 
by which it might be carried into effect, without infringing on 

© the rules of law; and his Honor referred to the deciſions to this 

(s effect on the martmain act (a). He then continued thus: It re- 

Mertmain, © mains to apply theſe principles to ſee, whether there is any in- 

© tenticn to give this fund to the general * * of providing 
c for poor men and women, independent of the alms-houſes, or 
« whether an endowment only is propoſed by the appropriation 
« of-part of the intereſt to that. In that view it muſt be admitted, 

| 4 that it mult fail. The Attorney-General v. Goulding, (pl. 2. ſup.) 

5 cc is almoſt preciſely in point. Ibelieve I may have intimated a doubt 
4c wupont that caſe. I thought it a more rigid conſtruttion of the rules of the 

ce court upon charitable bequeſls, than in prior caſes had been adopted. 

« [pon conſideration I agree that it is right : but I do not agree 

« with what Mr. J. Buller is ſtated to have ſaid, that the rule of 

© the court to execute the charitable purpoſe in another way had 

« been varied. I perfectly agree with the rule laid down; but I 

« deny that it has been varied; nor was it neceffary to ſupport 

ic that deciſion that it ſhould. be varied ; for the ground of it, ap- 

« pearing in the report, is, that applying the charity to any other 

4 Object would be*contrary to the intention. decifion of 

« the caſe does not prove any variation of the rule laid down, 

« I am defirous that the principles upon which I decide this 

c caſe, concur in the Attorney-General v. Goulding, ſhould be 

& known. It is ſaid, an intention to give this proviſion to any 

« poor men and women may be collected. If I could colleck 

<« that intention, I would execute. it; but I cannot : the intention 

& was to make an cndownrent of alms-houſes ; there was no 


. ep op eee, ond that; and therefore the et ſo 
e far as 2 alms-houſes, muſt fail with the object 
to which it was attached. Attorney Genera v. Whitchurch, 
Vn. 191. e eee e e 
1. Teſtator, before the mor main act, deviſed his real and perſonal 
6ſate, (with certain exceptions, ) for theſe uſes ; to pay 9 
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of ſix. ſcholars 10 J. a- year. He then, deviſed and bequeathed the 
ſame, (not ſaying to whom, ) to purchaſe advowſons, to be pre - 
ſented to by Feſus College; and he then appointed truſtees. The 
college having purchaſed as many advowſons as by the mortmain 
act, which was paſſed afterwards, they could, filed an informa- 
tion againſt the heirs at law for a conveyance, (purſuant to a 
prior-decree in 1717 for that purpoſe, ) and to have the rents laid 
out for the benefit of the college, as the court ſhould think fit. It 
was argued for the heirs, that they had a title to the ſurplus. rents; 
and this was reſted particularly upon what Lord Cale ſays, as to 
the heir of the founder taking on the failure of a monaſterxy. The 
decree was, that the adult heirs ſhould convey to ſuch perſons as 
the then truſtee ſhould appoint; the minor heirs to join, having a 
day given them to ſhew cauſe; and that the college lay a plan 
before the Mafter. So that, adds the reporter, the decree was 
complete againſt the heir at law. Attorney-General v. Hoare, 17833 
cited 1 Bro. C. C. 495. But, in a ſubſequent cafe, -. . 
2. Teſtator, in 1714, gave his manor of M. and all other his 
lands, c. in Yorkforre, to truſtees, to pay thereout yearly 600 /. 
for the maintenance of two medical perſons, to be choſen as tra- 
velling fellows z and the yearly overplus of the rents to be paid 
for ever to Uniuenſity College, Oxon, for the buying of perpetual 
advowſons for the members of the ſaid college. And he deſired 
that his Yorkfire eſtate ſhould be conveyed and ſettled! on the 
maſter and fellows of Univerſity College for ever, for the perform- 
ance of the truſts aforeſaid (which was afterwards done). 7 a 
eſtate after ſome years producing a ſurplus, after payment of 
travelling phyſicians, the college purchaſed advowſons till they 
poſſeſſed as many as the ſtatute of mortmain would allow, i. e. 4 
number equal to that of the moiety of the fellows ; and then 
(under the idea that they could not purchaſe more) they laid out 
part of the ſurplus in increaſing the value of the former livings, 
and the income of the headſhip of the college. On an informa- 
tion filed againſt the heir and the college, praying a proper appli- 
cation of the ſurplus rents, the heir claimed them as undiſpoſed |, 
of; and the college ſubmitted: that, as the deviſe was befare the 
| ſtatute of mortmain, they were not affected by that ſtatute; but 

that if they were, ſtill the ſurplus ſhould be applied to other uſes 
for the benefit of the college, as being the application neareſt to 
the teſtator's intent. Lord Chancellor The point in queſtion 
is with reſpect to the charity itſelf. The court has had a plan 
of atrangement laid before it; ſuppoſing the whole object of the 
#** chatity to fail, and yet that the eſtate is by the will ap iated 
* to charitable uſes, ſtill the will is a clear excluſion of the heir 
4 at law. He is to claim a truſt, eee e the will, but 
the actof the legiſlature. If there be any caſe in uhich the heir 
4 is diſinherited; it muſt be 3 deviſe was at 
« firſt, . Conſidering the words of the lalt clauſe of the it is 
« difficult to make ir out that there: is ſuch a limitation as is con- 
* terided for; but it has been ſo conſtantly underſtood: che other 
way, that I do not think 1 warranted to. hold. a; different 
11 ; | 2 opinion. 
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tc 1 do not fee why ſome arrangements ſhould not be 
2 —.— by way of exchange of atlvowſons. But it is not neceſ- 
« .ſary to that now. If chat ſhould fail, the queſtion bes 
«tween the general truſtees and the heir at law will then ariſe. * 
«I confeſs it will be difficult to obtain it for the heir at law, and 
* as difficult fot the general truſtees. If all theſe ſhould 
il, it may be a queſtion, Whether it is to become fiſcal, or or 
& 555 Attor- 
ney-Generalv. Green, 2 492 A orniy-Geniral v. 
Biſbop of Oxford, ſtated ſec. 2. inf. ; 
- But where e the general intention of the 
founder, applied truftees to ſome particular purpoſe 4199 
99797 there a freſb application may doubtleſs be 
r n. Thur, 

Teſtator by his will, in 1691, directed the reſidue of his eſtate 
to be diſpoſed of by his executors, for ſuch charitable and pious 
aſes as they ſhould in their diſeretion think fit; but he recom - 
mended them to lay out the greater part thereof for the advance- 
ment of the Chriſtian religion. Lands were purchaſed with the 
bulk of the perſonalty, under a decree, which directed them to 
be conveyed to the city of London, ee of the rents 
— ry * the teſtator a member; 


to the corporation for propagating the goſ- 
pel in Nes Parley for the purpoſe of inſtructing the natives in 


the rel , and the ſurplus rents to be 4 
9 7 made by dhe Biſhop of © To and th 
. — objects) eee eee eee e | 
ſelecting objects,) to the College of ary 
m V for inſtrufting Indian children in the Chriſtian reli · 
The diſſenſions between Great Britain and America | 
- 1775, and continued till 1783, when the independence of the 
latter was declared. In 1790 an information was filed, inſiſting 
that, as the inhabitants of the American ſtates were then aliens, 
the rents ought to be applied in ſome other manner in ſome of 
his majeſty's dominions for the advancement of the Chriftian re- 
27 It was inſiſted alſo, with reſpect to the College of William 
. ond Mary in Virginia, (who put in their anſwer elaiming to be 
Kill entitled to the rents,) that, although they had a charter from 
; William and Mary, they could not then be conſidered as a cor- ; 
poration: a corporation was the creature of the great ſeal; and 
as ſuch they had ceaſed to be one. They claimed as truſtees, but 
RT — Ct to them 
would be out of the control of the court. ncellor du - 
| ring the argument aſked, with 8 — e 
7 ſhould miſbehave, where would the /i. fo. be brought? And he 
finally ſaid, that the var ab the n to convert neigh- 
neighbouring infidels,) he Prey mat — "As to 
the other parties, he could not 
A cons: herefore he refered t the 
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tentions of the teſtator. doe Fear v. City of London, 3 Bro, 
C. C. 171. 1 Fe. jun. 243.5, C. | = 


8c. 2. Altered or not: Where the ariginal Purpoſe, though law- 
x ht ful, cannot be effected. 3 Q 


1. „ All the reſt and refidue of my perſonal] eſtate, I give and 
« bequeath to my executors, in truſt, to apply the ſame 10 build 
* a church at Wheatley, where the chapel now is, in ſuch man- 
c ner as I ſhall hereafter direct, or for want of ſuch direction, as 
„ my executors ſhall think beſt.” The information prayed a 
general account and directions touching the plan and execution 
of the charitable 1g rt The Biſhop of Oxford, as patron and 
parſon of Cuddeſden, by his anſwer oppoſed the erection of a new 
church, unleſs the ſurplus of the reſidue could be applied towards 
zn augmentation of the endowment of the chapelry annexed ; 
The chaplain and chapel-warden anſwered to the ſamè effect, and 
propoſed repairing the old chapel, and, with the ſurplus, aug- 
menting the ſalary of the chaplain, c. The next of kin in- 
liſted, thus a new church ar chapel muſt be built, and the ſurplus, 
if any, divided among them. As to the repairing, or augment · 
ing the ſalary of the chaplain, &c. they oppoſed that plan, inſiſt- 
ing that the intention of the teſtator maſt be implicitly followed; 
and, in caſe the biſhop did not allow of a new chapel, that the be- 
queſt ſhould be yoid, and the money divided. Sir Zlyd Kenyon 
at the Rolls obſerved, that if the b:ſhop objected, he could not 
interfere in the matter: As to repairing,' Sc. he could not do 

that.— The intention muſt be implicitly followed, or nothing 
could be done. However, he referred it to the Maſter to take an 
account, &c, and to make a ſpecial report as to the plan of ere» 
ing a new chapel, and the expences attending it; and alſo with 
relpe& to the biſhop's afſent for that purpoſe. © Attarney-(reneral 
v. Biſhop of Oxford, 1 Bro. C. C. 444. n. | add ape oben . 


Seat. 3. Altered; In the Mode of adminiſtering it, though the 
| Subſtance of the chaxitable Intent be ſtil} preſerved. * 
I. Sir Richard P. Arden in 1794 at the Rolle, cited from the 
Regiftrar's book the following, as a more circumſtantial ſtatement 
of al v. Liigh, than that given in 3 P. Mt. 145, 
in a note by the reporter: The teſtator gave 1004. to be laid 
out in building ſeven houfes, and the rectory of B. to C. and D. 
and the heirs of C., to the intent that they ſhould erect ſeven 
houſes, and leaſe them to ſeven poor men, (ſuch as they ſhould 
think fit,) and give the profits to them; and in caſe of defaùlt in 
the performance of the truſt for three months after the ſame 
oyght'to have been performed, (which Sir Richard P. Arden ſup- 
poſed meant the building the houſes, &c.)'the-ſame for ever after 
to go to the miniſter and churchwardens of B.; (Sir Richard F. 
. Arden apprehended he meant, that then the truſt ſhould devolve 
upon them.) Then a commiſſton of charitable uſes iſſacd. It de- 
OY TENT” 00 Dr 4 ORE N 3 ebnet. tu en, 
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creed, that D. ſhould erect the houſes, and before Chrifntas then 
next place ſeven poor men or women of the pariſh of B., (which, 
his Honor obſerved, was not required by the original,) and fo 
upon death or removal the vacancies were to be filled up by other 
poor men or women of the pariſh of B. within fix months after 
they ſhould become. vacant,. and 3/. to be paid to each of them. 
Afterwards, upon an information, the heir infiſted that he had 
a right to nominate any poor perſons without regard to the pariſh 
of B.; but the court confirmed the deciee of the commiſſioners, 
and decreed, that the heir, within two months after notice of a 
yacaney, ſhould nominate out of the pariſh, and for default it 
ſhould deyolye to the pariſh : But the decree permitted two per- 
ſons, who had been irregularly nominated by the heir from with- 
out the pariſh, to enjoy as long as they lived. 2 Fez. jun. 
v9, 390. : | * | 
12 — 4. 5. in 1653 conveyed a meſſuage, tithes, and ſeveral 
other hereditaments to truſtees, in truſt, after his deceaſe to per- 
mit the vicar of P. for the time being, for ever, if he ſhould be 
ſettled there by the nomination and 1 in his life, 
them, or ſuch other perſons whe, 


the Or 
for 1 e Aal — 4 freebold and inheritance, and no 


| other, to dwell in the ſaid mefluage; and upon truſt to eſtabliſh 


a ſchool in P., and apply the rents of all the ſaid premiſes for the 
ſupport thereof as therein directed, or to ſuch other pious and 
charitable uſes as A. B. ſhould declare by writing, &c., and if 


no ſuch declaration, then to diſpoſe of the rents, either for the 


increaſe of the maintenance of the vicar of P. for ever, or of the 
ſchool, or to any other ſuch piaus and charitable uſes as the truſtees, or 


the majority, /5ou/d expedient, and moſt likely to be con- 
tinued in perpetuity. 4 5 then, by an entry in a book (whic 


was confidered as a ſufficient declaration of his intent) recitin 

the conveyance, declared, that the meſſuage ſhould for ever there- 
after be for the habitation of the miniſters of P.; abd for the 
increaſe of their maintenance he appointed. all the tithes and a 
piece of land, part alſo of the premiſes in the deed, ** provided 
<< that ſuch muniſter be ſettled and placed there in ſuch manner 


V 23 in the ſaid deed is required, but not otherwiſe. In 1779, the 


then vicar being very old, the truſtees, by a memorial to the Chan · 
collar, (the preſentation being in the crown,)requeſted that on a va- 
cancy his Lordſhip would appoint the clergyman recommended by 
them. On 2oth Offober 1787 the vicar died. Before his burial one 

the truſtees, by letter, requeſted the Chancellor to wait a ſhort 
time for" che recommendation of  the- truſtees. No farther ſtep 
being taken by the truſtees, the Chancellor, without any recom- 
at for the preſentation of V., 
who was inſtituted 19th /Fanvary 1788, and then induted. The 
truſtees: reſuſing to admit . io the benefits of his truſt, an in- 
formation was filed at his relation. The truſtees by their anſwer 
ſtated, hat one of their number being abſent, they had deferred 


2 meeting. till 22d December 198% and that they did not then 
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preſented ; they alſo ſtated that, Gnce the founding of the cha- 
rity, none of the vicars were preſented but by the procurement 
or recommendation of the truſtees, except one, and he was not 
permitted to enjoy the charity, but was at laſt, by way of ſettling 
diſputes, allowed 5/. a year thereout ; they contended, therefore, 
that the relator was not entitled to the benefit intended for the 
vicars of P., and ſaid, that they were preparing, according to 
their power, to apply the fund to other charitable purpoſes. de 
Maſter of the Rolls conſidered this as a ſingular caſe in its cir- 
cumſtances ; but he had endeavoured to ſee, whether the prin- 
ciples on which charities were adminiſtered in that court, (which 
had been done with great liberality to the intention,) might not, 
if applied to this caſe, decide the decree ; he ſaw nothing illegal 
in the founder's having required the miniſter to be approved of 
by the truſtees, before he could take the benefit of his charity ; 
there were other inſtances of the ſame ſort of condition, aud | 
great ſeal had never thought it derogatory or improper, for it was 
ſtated by the truſtees that, in all inſtances, the recommendation 
was accepted; and in the two laſt it was actually proved, that the 
recommendations to Lord Hardwicke and Lord Northington, one 
of which was in 1747, and the other in 1758, had been accepted. 
It was then to be conſidered whether, under all the circumſtances, - 
proper diligence had been uſed by the truſtees to avail themfelves © 
of this right: His Honor obſerved, that the recommendations 
in 1747 and 1758 were both on the ſame day that the prior in- 
cumbent was buried; the latter was material, becauſe the very 
ſame circumſtance occurred that had been in this caſe aſſigned as 
a reaſon for the delay, viz. one of the truſtees was abſent at the 
time; his Honor obſerved, though without laying great ſtreſs 
upon it, that even on 224 December it was competent to them to 
have repreſented to the Chancellor the reaſon of the delay, and to 
have recommended ſome other perſon, and that, if they had re- 
commended a perſon he approved, (for it could not be contend- 
ed that he had not the power of rejecting the perſon recom- g 
mended, ) the Chancellor might have revoked the (a). As to the ( The 
doctrine of cy-pres, as applied to charities, this fenſible diſtinction a 
had prevailed; the court will not decree execution of a truſt of a preſenta- 
charity, in a manner different from that intended, except fo far tion before 
as they ſee that the intention cannot be executed literally; but 1 yes. uu. 
another mode may be adopted confiſtent with his general inten- 
tion, ſo as to execute it, though not in mode, in ſubſtance. In 
this caſe A. B. had two objects, the one a general charitable one, 
to provide a competent maintenance for the yicar ; there was alſo 
another object. The queſtion was, Whether that was equally im- 
rtant, and whether it was ſo annexed to the firſt that they muſt 
both ſtand or fall together? It was to ſecure to himſelf, or his 
"truſtees, the recommendation, or approbation at leaſt, of the per- 
ſon nominated; if both theſe purpoſes could: be effected, they | 
ought; but did he mean the firſt object to fail if, from the ob- 
ſtinacy or negle& of his truſtees, the ſecand could not take effect? 
© They had not done all they ought; he did not believe they in- 
| ac Ha4 tended 
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tended to defeat the teſtator's bounty, but they had it in eon- .c 
templation to make this recommendation when it ſuited their C 


convenience; that was a degree of negligence, though he did not 


Py 


and how permitted the preſentation to be followed by inſtitution, 
the perſo 


£ 
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V ant of circumſtances annexed, which, by the fault or neglect of 


o 
* 
* 


4 Viner 488. 
—ů— 


1. THE caſe of Attorney 
2 Bro. C. P. 236. 

in G. to be diſpoſed of for ever to the uſes thereafter ſpeciſied; 
tain annual ſums, which together made up the value of the tithes 


-» WS. 


* time that caſe happened, courts of juſtice had not diſcovered 
4 that the feoffees would be truſtees for the heir at law of the 
« ſurplus ; but this caſe is ſtronger than that, for the teſtator 


* hs. *® 


, certain, and might by this time have been of much leſs annual 
. « value. It is a clear caſe. Refer it to the Maſter, c. But I 
4 do not intend that all the uſes ſhould be proportionably aug- 
4 mented ; ſuch 25 102. for an annual ſermon need no greater 
« allowance, unleſe, as the clergy. in Hales are in general ill | 


to the benefits provided for the vicars of P. Attorney-General v. 


„ (E), pl. 1.) is to the purpoſe; but a difference argued, that 


impute to them any thing criminal. It was faid for the defend- 
ants, the crown ought to have waited fix months; that would be 
to convert them into patrons; the Chancellor waited two months, 


n Biving up his other proſpects in life. It would be ex- 
traordinary if this ſhould diſappoint the material object, and this 
perſon ſhould not have the benefits intended for the vicar. Under 
the circumſtances this court might think him entitled, though the 
condition was not complied with. It ſeemed to his Honor, that 
Attorney-General v. Leigh, (ſtated pl. 1. ſup.) which he*tited at 
large, might poſſibly bear upon it; the reſult of that caſe was, 
that the court would not permit the general intention to fail for 


the parties, could not take effect. And he held the relator entitled 
Boultbee, 2 Vez. jun. 380. 


r 


(E) Favoured, and conſtrued. How. [And herein, 
FPFrrſt, of Augmentation. Suppl. ; 


General v. Mayor of Coventry, ſkated 
4 Vin. 488. (E), fide-note- to pl. 1, is now reported in 


2. Teſtator, in 1612, deviſed the whole profits of the tithes 
and he then gave to ſeveral charities and other public uſes cer- 


at that time. The tithes being afterwards conſiderably increaſed, 
the queſtion was, Whether the ſurplus ſhould go in augmentation 
of the uſes, or to the heir at law? Lord Hardwicke—* The 
<6..caſe of Thetford School, 8 Rep. 130. (and ſtated 4 Yin. 488. 


et the eſtate in that caſe was given to ſeoffees; in this caſe the 
c heir at law is the truſtee; and teſtator might. intend, if any 
“ ſurplus, his heir at law ſhould have it : But in Thetford School 
« caſe the ſurplus muſt have gone to the feoffees. Indeed, at the 


«©. declared the whole profits ſhould be applied; and being the 
e caſe of tithes it is much ſtronger ſtill, becauſe tithes are un- 


N 5 
2. - = vw * © - F S * . * : - # - * 
r T e . d v w we a. a e e aan oo ©—T 


«provided , 


- 


g Charitable Uſes. 


et provided for, the au tation is to be conſidered as adding 
s to his proviſion.” Attorney-General v. Johnſon, Amb. 190. 
3. Deviſe in 1723 to charitable uſes of all the manor: of A., > 
and all lands, &c., and all fee-farms, &c., with a multitude: of 
other words. The rent of the eſtate having increaſed 
'after teſtator's death, Sir John Strange, at the Rolls, ſaid, | 
that the intention was clearly to diſpoſe of the whole eſtate in | | 
charity. From the ſtate of his affairs the teſtator, he ſhewed, could : | 
not have any idea when he made his will of his eſtate increaſing = 
in value, or intend the ſurplus to his heir; ſuppoſe it had de- 
creaſed, the charities muſt have borne the loſs; and he was of 
opinion, that the ſurplus ought to go in augmentatian of the cha- 
rity 3 the court, he ſaid, might augment the allowance, if not the 
number of objects; and he cited Attorney-General v. Fohnſon, - | 
pl. 2. ſup. as in point. Attomney-General v. Sparkes, Amb. 201. I 
eee Sbow. C. P. 22. and ſtated 4 Vin. 491. 
20. 8. P. | 
2 4. Teſtator gave all the reſidue of his perſonal eſtate to truſtees, 
to place out at intereſt, and to pay 120. per ann. to a proper ſchool- 
-maſter for inſtructing all the children at R., and to pay 201. 
yearly to buy books for the ſchool, and to apply the ſurplus, if 
. any, in clothing and putting out apprentices #wws children. from 
x K. and one from V. The perſonaleſtate being of a muc 
amount than was ſufficient to anſwer the charities, the next of 
kin claimed the ſurplus. On their behalf it was ſaid, ſuppoſe 
the fund had amounted to ſome very conſiderable ſum, the court 
would not then be at liberty to expend the whole in apprentice 
| fees, as the objects of the teſtator's bounty were limited to three ; 
it muſt- then go to the next of kin; and the Attorney-General v. - 
the Biſhop of Orford, (D), up. ſec. 2., was cited. But the Maſter 
of the Rolls, obſerving that the intention of the teſtator was 
clear to give the whole ſurplus, ſaid that, in the cited caſe, the 
only object the teſtator had in view wag, the building of a church, 
and nothing ſbort that could anſwer his intention, and therefore 
the object muſt be effected in tato, if at all ; but that, wherever 
the intention had been to diſpoſe of the whole of the property to 
certain purpoſes, as in Thetford School caſe, and other numerous 
_ caſes, there the whole had been applied, and it had only been 
. inferred that the teſtator had been miſtaken merely as to the 
antum : it had been obſerved that, by giving the apprentices | 
fees to three objects, the teſtator had marked out the limits of 
- his bounty; but his Honor ſaid that, according to the difpofition of 
the reſidue, the intention could not be confined to three boys, and 
if it would pay more, the teſtator had ſhewn. an intent that the 
ſurplus muſt be applied in the ſame manner; therefore he was 
of opinion, that it muſt be applied to the charitable purpoſes 
mentioned in the will: perhaps, he added, it might not turn out 
to be much more than ſufficient z but if it ſhould, the next of kin 
might apply to the court, as in other caſes, where there had been 
- . _ an increaſe of rents and profits, rneye i v. Lari of 
.. Winchelſea; 3 Bro. C. C. 3. 4 
wu | 26'S 
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Charitable Uſes. 
5. A. B. aſter obtaining letters patent for incorporating the Ha. 
berdaſbers Company, as governors of the free grammar - ſchool of N. 
with power to purchaſe lands for the charity to the extent of 3000. 


per ann. by indenture conveyed to that corporation an eſtate of 
about 20010. per ann. fog, the maintenance of the ſchool, «and 


« other pious and charitable uſes.” By another indenture of the 
ſame date the manner in which the was to be maintained 


was ſpecified, and a fund was appropriated to that purpaſe ; and 


ſome other charities were alſo ſpecified, and a fund appropriated 
to each. The whole ſum required for theſe purpoſes was 175 /. 
per ann. which the truſtees were directed to apply out of the rents 
and profits. Power was given to A. B. the founder (inter alia) to 
make leaſes, reſerving 1757. rent er more, and to fell timber, and 
diſpoſe of the ſame by will. A. B. in conſideration of love and 
affection leaſed the eſtate to his nephew for 21 years, at 175/. 


rent. He then by his will directed the leaſe to be renewed at the 


ſame rent; and after reciting his power as to the wood, directed 
that the corporation might ſell as much as would amount to 
400. or oo. and lay out the produce in land, to be ſettled on 
« them, for the better ſecuring the ſums appointed” -by him for 
the charity ; care being taken to leave ſufficient for repairs, c. 
There heing a large ſurplus in 1784, after payment of the 175 /. 
per ann. the heir of A. B. claimed it as a refulting truſt 3 infiſt- 
ing that the charity were only entitled to receive out of the rents 
and profits the ſums ſpecified., Confiſtent with this, it was ſaid, 
were the words as to the eſtate to be purchaſed, that it ſhould go, 
-not for the eſtabliſhment of the charity, but for ſecuring the pay- 
ments. 'There was nothing to ſhew that that eſtate was to go to the 
charity. But Lord Commiſſioner Eyre confidered the whole as diſ- 
poſed to the charity by the firſt deed; and that the latter only 
ſpecified certain purpoſes, leaving the reſt as before. By this deed 
A. B. was tobe at liberty to diſpoſe of the rents and profits during 
Bis life, paying thereout 275. per ann. to the charity; and alſo to 
make a beneficial leaſe to ſome ſriend or relation, reſerving the 
fame ſum, and as much more as he pleaſed. In fact he made a 


leaſe at that ſum to a relation, and was deſirous it ſhould continue 


as long as that relation and his family ſhould be exiſting to have 
the benefit of it. When that object ceaſed, then the truſt was 


- -at an end, as far as reſpected the confinement of it to that ſum; 


and then the remainder of the deed was to be executed. There - 
Fore there was no intention in favour of an immediate kin, much 
leſs of x remote one. It had been argued too, not upon the ground 
of ſuch intention, but upon the idea of an omiſſion, and that there 
n no other perſon to take it. But his Lordſhip ſaid, that in the 
firſt deed there were other objeAs, viz. the general ſupporting of 


tze charity-ſchool. The ſurplus under the 3 rule of the 


court reſulted to the charity, who took the benefit by enlarge - 
ment of the original truſt, or in ſome other way under the aut 
rity of the court, "The beſt way ſeemed to be, by enlarging the 


Attorney-General v. Tonner, 2Vez.jun. 4 Bro. 
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payments. And the Maſter was directed to N Ne a plan, &c. 
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Choritable Uſes. 


See further Attorney-General v. Smart, ſtated (H), inf. pl. 5. as to 
the mode of augmentation. -  —- "I, 
But where a reſidue is diſpoſed F by will for charitable purpoſes, the 


particular words of the gift may confine it to what it appeared to 
amount in the donor's contemplation, ſo as to prevent a lapſed legacy from 


falling into the fund. Thus, | | , 

6. Teſtator gave 20,0000. for charitable uſes, which were void 
under the mortmain act; and he gave to an hoſpital 100 J. if there 
remained enough of his perſonal eſtate to ſatisfy it; but if not, 
or in caſe there remained but little, that then the 100 J. ſhould 
not be paid, and the ſmall remainder of his eſtate ſhould be left to 
his executor to diſpoſe of it in charity-ſchools in H.: So as it was 
likewiſe his will, that if his pexſonal eſtate ſhould ſufficiently reach 
to ſatisfy all the legacies by him bequeathed, then his executors 
ſhould alſo diſpoſe of the remainder in favour of charity-ſchools 
in H. Lord Camden held, that the charity-ſchools had no right to 
the lapſed legacy of 20,0001. as reſiduary -legatees ; fince the 
teſtator's intent appeared ſtrong to confine the reſidue to what 
ſhould remain after the other legacies paid. If there ſhould not 
be ſufficient to pay the 100/. to the hoſpital; then he gave that 
pittance to the charity-ſchools as a reſidue ; or if there ſhould be 


enough, and a little more, then he gave that DE 


them. | Attorney-General v. Fohnftone, Amb, 517. Davis v. 
3. Vt. 41. 8. P. ' e F f 14 * i. 


7. In Attorney-General v. Hayer, 1 Atk. 356. it is ſaid, that where 


a legacy is given to a charity, intereſt ſhall be paid from the teſtator's 


death; but Mr. Sanders, in his 3d edition of Att. has ſtated the 


caſe at large from Reg. Lib. in a note, where it appears, that by 


Lord Hardwicke's decree the intereſt was not to commence till the 


end of a year after the teſtator's death: and he cites Mttorney-Ge- 
neral 5: Pires, fon . 
38. The court of Chancery will not now marſhal aſſets, or ar- 
range the different ſpecies of | 
rity, though it formerly would. See A eneral v. Graves, 
Amb. 158. Same v. Tomkins, ib. 216. Waller v. Child, ib. 524. 


Attorney-General v. Tyndal, ib. 614. Fofter v. Blogden, 1 75 © 


Hillyard v. Taylor, ib. 7 1 3. Arnold v. Chi , I Fez. r08. 


v. Hodges, 2. ib. 52. A General v. Martin, cited' 1 Brp. C. C. 
377. Aae, Gee. Ce Amb. 633. Campbell v. Earl 


Radnor, 1 Bro. C.C.'21t. Middleton v. Spictr, "cited 3 Bro. 
C. C. 378. Firſt point in Attorney-General v. Earl el/ea, 
15. 373. In which two laſt caſes a diſtinction formerly taken in 


favour of charitable bequeſts between 1 gift of a mort- 
du 


25 


inſtances the court, in the latter caſe, ſaid, it was an intereſt 


and where it is compriſed in the e was rejected: In 


in land; and a charity could not now, under the ſtatute of mort. 
main, take x thing, either dreckig or indirely, that in the leaſt 
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perſonal eſtate in favour of a cha- 
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Eyre, in Attorney-General v. Governors of f 28 —— 
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Charitable uns 


00 Truſtees, ge. an, or poniſbed for Miſbe. 


« .  haviour, &c.. In what Caſes. . 


1. 4 « HERE: is nothing better eſtabliſhed, than that the court 


does not entertain a general juriſdiction, or 
10 e and control charities eſtabliſhed by charter; there 
« the eſtabliſhment is fixed and determined, and the court has 
«© no power to vary it If the governors eſtabliſhed for the re- 
« gulation of it are not thoſe who have the management of the 


« revenues, the court has no juriſdiction; and it it be ever ſo | 
« much abuſcd, as far as reſpects, the juriſdiction of the court, 


cc it is without remedy. tif thoſ? who are eſtabliſhed as 


«© governors have alſo management of the money, the court 


« does aſſume a juriſdiction of neceſptj, ſo far as they are con-: 
e fidered as truſtees of the revenue.” B Lord Commiſſioner 


2 Ve. jun. 47. See accordingly. Viſtor, pot. See alſo Ma 
„(H. 2) Oc. . — krom (C. f) to (F. f), both inclubve, 
and the Ig : Attarney General v. Price, 3 Ath. 108. 
1 Fer. 2. Green v. Rutherforth, ib. 462. Gower 


Same v. Smart, 


"Same v. e ib. 05. Same v. Governors 

row Golan gen: Ex parte Baltan School, : Br.C:C. 662. . 
eneral v. Governars Foundling Hoſpital, 2 r jus. 4a. 

4 Bro. C. C. 166. 8. C. 4 


pe, In Jah 5 Edw. 6. lands which had been purchaſed with a 


_ . 
* 
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private donation ** 1400. and were then of the yearly value of 
Jol. were conveyed 


to the corporation of Coventry far charitable 
uſes, for 8 of that city and five other corporations. In 


1695 it was diſcovered that the lands were much inereaſed in 


valuc ; and in 1703 the * was ordered to be applied in aug- 
Ne d 
d in 1710 22414, was certi- 
fied to be dus from the defendants, the corporation; but pend- 


12 proceedings. the defendants, by fraud, drew the five 
into a private agreement, by which the latter 


corporations 
Vere to be paid 8251. on pretence of coſts, and the charities were 


to be augmented 'only 60/. per aun. and this was carried into 
elfe& by demiſe and re-demiſe of the ptoperty for 20,000 years, 

at that rent. This agrement was {et ade by Lord Keeper Har- 
Neue, and the defendants. having l frequent 2958 of 
the court for payment of the 2241/7. the court at length ordered 
them to "comen.the traſt to ber truſtees, which was done 3 and 
this was aftirmed on appeal in Dom, Proc, Moyer, &e. of 

v. Attorney-General, 2 Bro. C. F. 236. 

PR eee of a public charity, formed 
b money on pledges, had all 
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v. Mainwaring, 2 ib. $9. Attorney-General y. Middleton, 1 Hor 


. % 
r ͥ ES eee wv .; . ‚ ˙ é-m % ̃ Ü: oc .DÞ@ @ ric cranes ae ego 


lending 
2 and parti n WERes > 


a a a 


60 
Cc 
ce 
46 
cc 
cc 
vc 
« 
E 
— * 


mn ww Sv» 91 59 =@w Wa] cc ow TOY TH 


dF 


ä 


d the 


299 Rm OC OULU eren 


Charitable Giles. 
the bye-laws Framed as checks upon the inferior officers, and had 
left the affairs of the charity in the hands of theſe officers, who 


defrauded it to a conſiderable amount; and five of the commit- 


tee had themſelves by confederacy, as it was ſaid, with their ware - 
houſeman, lent out large ſums to him upon fictitious pledges. 
Lord Hardwicke exprefſed himſelf thus on the duties and conduct 
of the committee: © I take the employment of a director to be. 
« of a mixed nature: it partakes of the nature of a public of- 
c fice; as it ariſes from the charter of the crown, But it cannot 
© be ſaid to be an employment affecting the public government; 


& and for this reaſon none of the directors of the great com- 


«© panies, the Bank, Sah - Sea, & c. are required to qualify them- 
« ſelves by taking the ſacrament. Therefore committee- men 
« are moſt properly agents to thoſe who employ them in this 
« truſt, and who empower them to direct and ſuperintend the 
* affairs of the corporation. In this reſpect they may be guilty 
x of acts of commiſſion or omiſſion, of mal-feaſance or ' non- 
tc feaſance. Now where acts are executed within their autho- 
« rity, as repealing bye-laws and making orders, in ſuch caſes, | _ 
c though attended with bad conſequences, it will be very diſſi- 
cult to determine that theſe are breaches of truſt ; for it is by 
© no means juſt in a judge, after bad conſequences have ariſen 
from fuch executions of their power, to ſay, that they foreſaw 
ec at the time what myſt neceffarily happen; and therefore were 
* guilty of a breach of truſt. Next, as to mal- feaſance and non-fea- 
« ſance. To inſtance in non-attendance ; if ſome perſons are guilty 
© of groſs non-attendance, and leave the management entirely to 
«© others, they may be guilty by this means of the breaches of 
« truſt that are committed by others. By accepting of a truſt of 
« this ſort a perſon 4s obliged to execute it with fidelity and rea- 
* ſonable diligence; and it is no excuſe to ſay, that they had 


4 no benefit from it, but that it was merely honorary z and there- 


fore they are within the caſe of common truſtees. Vide Coggs 
« v. Bernard, 1 Salk, 26. Another objection has been made, 
« that the court can make no decree upon theſe perſons which 
« will be juſt; for it is ſaid, every man's non-attendance or 
« omiſſion of his duty is his own default, and that each particu- 
9 1 muſt bear ſuch a proportion as is ſuitable fo the loſs 
« axiſing from his particular neglect, which makes it a caſe out of 
power of this court. Now, if this doctrine ſhould pre- 
« vail, it is indeed /aying the axe to the rvat of the tree.” But if, 
cc upon inquiry before the Mafter, there ſhould appear to be a 
« ſupine negligence in all of them, by which a groſs complicated 
% loſs happens, I will never determine that they are not all 
« guilty. the preſent caſe one thing is clear, that the five 
«& that were en in the confederacy are certainly liable to 

<« make the loſſes which the corporation have ſuſtained in 
« the firſt place ; and the committee men who were not partners 
in this affair are liable in the ſecond place only, by conniving 
1 at the affair, and not making uſe of the proper power inveſted 
* chen hy the charcer/iu order to prevent the Ul conſequences 


- &-ariling 


* 
x 


| 


| 
«- ariſing from ſuch. a | 
v. Sir Robert Sutton and others, 2 Att. 30. Attorney-General v. 
Corporation of Bedford, 2 V ez. og. Maffer and Wardens of Ha- 
berdaſbers Company v. Attorney-General, in Appeal, 1 Bro. C. P. 9. 
cited alſo & Vin. 323. pl; 6. 8. P. KEY 10 | 
4. In the town of Stafford various ſums had been given to the 
corporation, to be lent out to the pooter ſort of the inhabitants 
at 5 l. or 100. at a time; ſome at full intereſt, ſome at half in- 
tereſt, — ſome without — or —.— lent out was 
3 corporation fearin ight loſe it rſuin 
— in 1714 called =, ma. prin — — — 
there was a deficiency of 140 l.: the reſt continued in their hands 


for ſome years. To make up the whole ſum of 590. they were 


adviſed to put out what they had gathered in to ſecurity, till the 
intereſt ſhould have accumulated it to that amount, (which was 
made up in 1725 3) and then, in order that the poor inhabitants 
Hould reap the benefit, they were adviſed to lend the whole on 
good ſecurity; and-divide the intereſt among the poor inhabitants, 
as they ſhould. think proper. They followed this method, and 
diſtributed 21 /. part of the intereſt, among 42 of the poor inha- 
bitants, at 10 f. per head. Under a — for charitable uſes, 


in proportion; but how it was a charity to lend money to the 


L. 9 at full intereſt, he could not find. At firſt the corporation 
complied with the truſts. And conſidering the money was to be 
" lent to the poor in ſuch [mall ſums, it was no wonder there was 


loſs; and if the whole had been loſt in that way, the corpora- 
tion would have been anſwerable. As to the method they 
; the deficiency, he did not know that a better 


money in their own. hands, and therefore: it was 
y migh ee eee eee eee 


putting in their anſwer, though 
were willing to account for it. 
to the principal, to inereaſe the 
' inhabitants; The corporation 
1 4. diſtributed at 104. 


But, from the time they made up the whole, 
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Charitable Uſes. 


fach ſmall ſums as 10 5. a- piece was an encouragement” to make 


them idle: however, as this was only a miſtake of judgment in 
the corporation, they muſt have an allowance for it. But for the 
future, he added, this method of putting out this money to ſtran- 


gers, and diſtributing the intereſt among the poor, muſt not be 


continued. The agreement that the proſecutor ſhould have this 
gol. for his coſts, and that the decree ſhould be reverſed, was 


certainly wrong, both in the corporation and the proſecutor. 


There was no inſtance of coſts in theſe caſes being directed to be 
paid out of the charity money, unleſs where the bill is, brought to 


eſtabliſh a charity. He did not think the circumſtances ſtrong 


enough to take the money out of the hands of the corporation, 
and place it in other truſtees; nor was he inclined to take the 
money into the court. But the circumſtances were ſtrong enough 
to direct that the corporation ſhould pay the coſts of this ſuit. 
The information was made neceſſary by what they did. Decreed 
accordingly. Aitor eneral v. Corporation of Stafford, Barn. 
Rep. in Chan. 33. Mayor, &c. of the Borough of Hertford v. 


the Poor of the ſame Borough, in Appeal, 1 Bro. C. P. 399. S. P. 


(F. 2) Truſtees. Who ſhall be. [Suppl. Sec.] 8 


JNFORMATION. ſor the purpoſe of removing truſtees of a 
charity - ſchool at B. The founder had deviſed lands, after the 
deceaſe of his wife, to truſtees, for the purpoſe of ſupporting the 
ſchool, and had directed that, ſo often as his ſaid truſtees ſhould 
be reduced to two, ſuch two ſurvivors ſhould nominate a certain 
number of perſons, being inhabitants of Great or Little B. The 
objection taken to the truſtees was, that they were not inhabit- 
anrs of either of the B. s. Atterney-General,in ſupport of the in- 
formation cited a- caſe of the Attorney-General v. France, before 


Mr. Baron Eyre, fitting for Lord Chancellor, 1780, where there 


was a ſimilar deviſe-;z and ſaid, that Mr. Baron Eyre thought the 
circumſtance of inhabitancy fo material, that he removed the 
truſtees on that ground only. Lord Chancellor ſaid, he could not 
but doubt that caſe to have been determined upon this ground. 
He conceived there muſt have been ſome ſpecial ground, which 
did not then appear: but in this caſe there ſhould have been evi- 
dence to ſhew that there were proper perſons in B. to be truſtees, 
and. the. truſtees neglected to elect them. Information diſmi 

with coſts. Attorney-General v. Cowper, 1 Bro. C. C. 439- 


See ex parte Bolton School, ſtated (H), inf. pt. 66. 


| the Charity. Suppl. Sec.] 
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. Having by his will left ſeveral ſums of money to be diſ- 
© * tributed in charities-thereiy: deferibed, at the diſcretian 


1. 
ef his exceutors; named three perſons executors, one * 
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G. 3) Their Power in nominating the Objedts. of 
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mon chat, though it was originally a truſt for the pariſh, an 


5 Charitable Uſes.” bo 

Ked before the filing of the information; and the queſtion was 
Whether this was only a bare authority in the executors,;of . 
coupled with an intereſt ? Lord Chancellor —< I am of opini 
4 that the executors, as taking the whole perſonal eſtate, out of 
ac which the charities were to iſſue, had an authority coupled 


. 
* 


« with an intereſt, as executors have been always held to have in 


« the caſe of legacies and therefore the power of nominating 
<<, the ſeveral perſons who were to partake of the charity is con - 
« tinued to the ſurvivor of them. But h this is ſuch an 
a * RY with an intereſt as would ſurvive, yet it is ſo, 
« far a truſt, that in caſe of miſbehaviour the court may inter- 
« poſe ; for it muſt be allowed, that the court has a particular, 
free, and extenſive juriſdiction in the caſe of a charity, and 
« not confined to the proper or formal methods of proceeding 
ec requiſxe in other caſes.” I am of opinion, that the executors . 
« could not divide the charities into three parts, and each execu- 
« tor nominate a third abſolutely ; becauſe the determination. of 
« the of every object was left by the teſtator to the di- 
0 rection of all the executors, and ſo much of the information 
« as ſecks a ſpecific performance of a pretended agreement to 
« that purpoſe, muſt be diſmiſſed with coſts, to be paid by the 
« 'relators.” NV. B. This was faid to be the firſt inſtance of ſuch 
a direction. Attorney-General v. Gleg, 1 Atk. 356, 

2. Three perſons being to chooſe a chaplain for a pariſh, the 
queſtion was, Whether two could nominate without all concur- 
ring? and Lord Hardwicke held in general, the three ſhould con- 
cur. But the uſage, he ſaid, might be different ; that though it 
ſhould come out that the choice by two might be good on the 
foot of the uſage, yet the third, having a right to be preſent, muſt 
have notice, which he did not appear to have had. 
General v. Davy, 1740, cited 1 Yes. 419. | 

3. V. the proprietor of the reQtory of A. out of which no 


vicarage had ever been endowed, having neglected to ſupply the 3 


cure, ſeveral of the pariſhioners raiſed and paid to him a ſum for 
the purchaſe of 500. per ann. as a proviſion for that purpoſe, part 


to be paid to a preacher, to be choſen by the truſtees or the ma- 


jority, and the other part to a curate; and the annuity was ſe- 
cured by demiſe and re-demiſe of the tithes to 13 truſtees at that 
tent, and the'nomination of the curate was demiſed to them for 
100 years.- F. who was owner of the fee · ſimple of 
the advowſon, procured from the repreſentative of the ſurviving 
truſtee a ſurrender of the nomination of the curate. The queſ- 
_ 9 TI} OR / 8 78. J 15 
riſhioners at large? and it was ſo ir Foſeph .Fekyl, and 
Lord Macclesfield on a rehearing z the court taking agen by the 
extinction of the traſt, there was a devolution to the pariſh, aud 
directed an election to the pariſhioners, which (ſaid Chan- 
cellor Hardicke in citing the caſe) was had, as popular elections 
he grove confuſion. There was, after that election, an 
to vho reverſed both decrees, and were of opi 


le 
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lute power was veſted in the truſtees of nominating ſuch a mi- 
niſter as they or the major part ſhould think fit, in order to avoid 
the inconvenience of a popular election; and they would not ſuf- 
fer, upon the notion of a reſulting truſt, that thoſe inconveni- 
ences ſhould ariſe again; declaring, that the ſurrender to F. was 
a breach of truſt ; and, therefore, the old term being merged in 
the inheritance, a new term ſhould be created, and veſted in 13 
| new truſtees, to be approved of by the court, who ſhould go 
to the election of a miniſter. 9 at the relation 
| 2 Pariſh, v. Foley, cited 1 Vea. 418-9. 2 Bro. C. P. 
_ By a decree of Lord Chancellor Bacon, 25 of the principal 
inhabitants of the pariſh of A. were to preſent and eleF a miniſter 
for the pariſh: of A., they being appointed truſtees: to meet for 
that purpoſe yithin four months 7 i the death of the incum- 
bent, with directions to keep the truſt. filled up; and this pre- 
ſentation to be approved of by certain aſſiſtant preachers. ihe 
laſt incumbent died in February 1745; but it happened that, by 
the death of one of the truſtees a ſhort time before, there was a 
equal number of truſtees, who, upon notice given, met 22d Marc. 
1745; B. and C. were the candidates; the truſtees were equally 
divided, ſo that there was then no election. Thus it reſted till 
the end of July 1746, when one of the truſtees, who voted for C., 
died, upon notice of which, Auguft 6, the friends of B. deter- 
mined to meet on the 7th, at which meeting ſeven of them were 
perſonally preſent, and five more by proxy, and all ſigned the + 
preſentation of B., which they ſent to the other truſtees, who would 
not ſign it. B. and the truſtees voting for him filed a bill to 
eſtabliſh his election: then an information was filed at the rela» 
tion of C. and others, to eſtabliſh- an election ſet up for him in 
the inhabitants of the pariſh af large, and for a regulation of the 
charity. Lord Hardwicke firſt conſidered B.'s election; he: ſaw 
no grounds to ſupport-it in law or equity; it was clearly void in 
point of law, the truſtees being joint tenants, and the concur- 
| rence of all of them neceſſary : But was there any thing in it to 
induce a court of equity to compel the other truſtees to join? 
The decree required not only a preſentatioti, but an election, in 
order to which there muſt have been a mecting ; his Lordſhip ' 


conſidered what was done ſubſequently to the death of the truſtec 
x who voted for C., and the meeting on 7th. of Auguſt, in fact aq 
; carrying on the former election: ſeveral objections had been made 


; to this meeting; the firſt was, that it was held after the four 

| months; but that his Lordſhip thought not ſuffiejent; the clauſe 

ö was only directory, and, by their conſtitution, they had a general 

I power of electing, which this did not take away; the next was, 

. . | that there was no n but this 
appeared never to been attended to fince the .refforationz. - 

the regulation was for the benefit of the pariſh, and as it arole 

Fu ” — t, it might be laid aſide by conſent; and the ” 

| 0 was evidence of its having been ſo. The third objection- 

7 9 E was no cetion ion and it did not * ; 

g 7 , — "0 . 
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bis Lordſhip that it was, it being only a meeting agreed to be had 
theſe twelve, including the A= to confirm the votes i 
before; not to conſider of new candidates, and to go to a fair 
election, but by taking advantage of the death of that truſtee, 
It had not the nature or appearance of an election. But ſup- 
poling it had, the next objection was, that there was not ſufficient 
notice of the meeting, which was clearly neceſſary in this caſe. 
Te was fo in all elections in corporate bodies, unleſs where a par- 
ticular day, which every body might notice, was fixed by charter 
or uſage. Could the major part of the twenty-four have met 
where they pleaſed, and gone to an election, then thirteen might 
Have met, and ſeven of thoſe thirteen have bound the whole 

twenty-four. The preſent had been compared to the caſe of a 
condition; but that ſtood on a different foundation; for where- 
ever there was a condition in a will or ſettlement, it was b 
of the right, of which the perſon elaiming under it w 
to take notice. It might be ſaid, that the truſtees might differ, 
and ſome be for meeting at one time and place, and others at 


nnother. He thought thoſe truſtees who firſt gave notice ſhould 


take place. In the principal 'caſe other candidates might haye 
have been propoſed, and the majority of the whole might have 

d to them. His Lordſhip next adverted to the proxies, 
which he thought not admiſſible, the truſt repoſed being perſona}, 
and requirin judgment ; he therefore, on theſe grounds, diſ- 
mafſed'B.'s bill. Then came the information, which, he ſaid, was 
not to be diſmifſed, becauſe, the particular relief prayed was 
if the charity wanted any direQion. -- Then it prayed the 
eſtabliſhing the popular election of C. which could not be done, 


being contrary to Lord Bacon's decree, which veſted it in truſ- 


tees merely to avoid a x ary at large. Then a court of 
t ceflni-que truft ſhould preſent contrary 
to this truſt; nor, unleſs compelled to it by a plain abſolute 
right, would it, on account of the inconvenience, eſtabliſh a 
* election of a miniſter in this pariſn, which was large. 
ſhip's reſolution then was, to direct the number of 7 
tees to be filled up properly, and then to go to election; and he 
cited pl. 3. ſup. As to the aſſiſtant yreachers, he ſaw; no reaſon for 
them. As to a ſubſequent election, he ſaid, he would direct two 
meetings of the truſtees, the firſt to fill up the whole twenty-five, 
and to appoint 'a ſubſequent meeting for the election, of which 
the truſtee firſt named in the truſt deed was to ſend a written no- 
rice, within fourtcen days next after avoidance, to the reſt. And 
the decree was afterwards firmed by aſſent in Dom. "Proc. 
- General v. Scott, 1 Ver. 413. 


= 


dhjetts, und the manner in which they are to be exerciſed, 
Hz Nl. 2, jr Se and inal note. Attorney-General v. 
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(G) Commiſſioners. Their Power. And Decrees 
maade by them confirmed, or ſet aſide. 


(COMMISSIONERS appointed under 43 Elia. have no power 


to give colts ; but the court of Chancery will do it. In A. 
let v. Dodd, 2 Atk. 239. See accordingly Barn. Rep. in Ch. 37. 
and inf. pl. 1. . ; . - 


(H) Proceedings. And Exceptions to Decrees. ' [Alſo 
of the Power of the Court of Chancery in rela- 
tion to Charities. ] Agate | 


4. 3 XCEPTIONS had been taken to the decree of defendants as 
| commiſſioners of charitable uſes, and thirty-nine exceptions 


out of forty-three were allowed. On the queſtion of coſts, Lord 


 Hardwicke ſaid, fix precedents, which he mentioned, had been 


cited, where coſts had been given. On the other hde theſe pre- 


cedents had been ſaid to be erroneous, becauſe there was no au- 
thority given to-the Chancellor by 43 Eliz. to award coſts. But 


his Lordſhip ſaid, that the court, finding theſe words in the act, 


ec. g. * That the Lord Chancellor, &c. ſhall and may take fuch order 
« for the due execution of all or any of the ſaid 3 decrees, 


6 and orders, as to them Pall frem and convenient; had put it in 
e 


the ſhape of an original cauſe, in which the exceptants were con- 
ſidered as plaintiffs, and the reſpondents as defendants; and that 
in the examination of witneſſes neither fide was bound by what 
appeared before the commiſſioners, but might ſet forth new mat- 
ter, if they thought proper ; otherwiſe, as the evidence before 
the jury or commiſſioners was given viv4 voce, the court would 
have known nothing of the merits. It had indeed been con- 
tended that the court ought to reſort back to the original jurif- 
dition in point of coſts, upon arguments drawn chiefly from 
caſes of coſts at common law. But courts of equity, his Lord- 
ſhip anſwered, had in all cafes done it, not from any authority, 


but from conſcience ; nor did it make any difference that, in the 
principal caſe it aroſe on the common law ſides as it came out of 


the petty bag. And he reſembled the caſe to that of bankrupts and 
ideots, where the Chancellor, from his perſonal authority, gave 
coſts, He therefore held himſelf bound in the principal A 
the precedents cited, The queſtion then was as to coſts above and 
coſts below: and as to the firſt, his Lordſhip held, that the ex- 
ceptants ought to have coſts upon thoſe exceptions in which they 


had prevailed, and the reſpondents coſts in thoſe where they had p 


| prevailed. As to the coſts below, he ſaid; it muſt reſt upon the 
agreement between the parties; he would not interfere. . Corpo- 
cation of Burford x Eu, nn „5 
| | | I x * 
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2. Deviſe of 35001. South-Sea annuities to the plaintiffs, to be 
F ding in Edin- 


and towns adjacent. Lord Hardwicke was of opinion, he 
could not give any directions as to the diſtribution of the money, 
that belonging to another juriſdiction, viz. ſome of the courts of 
Scotland; and he therefore directed that the annuities ſhould be 
transferred to ſuch perſons as the plaintiffs ſhould appoint, to be 
applied to the truſts of the will. \Proveft, &c. of gb v. 
ubrey, Amb. 236. | | hos | : 
3- An information is not to be diſmiſſed, although the parti- 
cular relief prayed be wrong, if the charity want any direction. In 
eneral v. Jeans, 1 Ath. 335. Same v. Scott, 1 Vez. 413. 

ſecond queſtion in v. Breton, 2 1b. 426. S.P. | 
4. The rectory of A. was by deed, in 1656, veſted in truſtees 
for the benefit af che pariſhioners and inhabitants, and their ſuc- 


 cefſors. There was alſo a perpetual curacy with a penſion, ſay- 


ing nothing of the nomination and election of the curate. The in- 
formation prayed the court to ſet aſide an election made by the 


© inhabitants at large, and then to declare and eſtabliſh the general 


rule of election. The relators contended, that the right of 
election was confined by uſage to houſe-keepers paying ſcot and 
lot; but Lord Hardwicke ſaid, that the evidence went the other 
way. His Lordſhip then adverted to the queſtion, Whether the 
court ought not to make a decree to ſettle the right? for that 
being a charitable uſe, the information ſhould not be diſmiſſed. 
The general rule, he ſaid, was ſo, but it did not hold there; for 
nothing was a charitable uſe there but the penſion, which was not 
in queſtion; nor was there any proof entered into of it. The 


_ © court would not, therefore, at the ſuit of a few pzriſhioners, put 


the pariſh to the expence of an iſſue to ſettle a right, which might 
e 


not come in queſtion in ſeveral And the whole of 
znformation was diſmiſſed with 8. Attorney-General v. Parker, 


Pez. 43. 


5. An information was brought to have the increaſing ſurplus | 


prompt a charity ſchool, founded by the crown, applied for the 
eſit of the maſter; but the maſter was not a oy. There 
was a croſs bill to have them applied for the 3 the poor 
children. Lord Chancellor This is a very cauſeleſs informa- 
4c tion, and ſhould be diſmiſſed without any decree, if it were not 
« for the croſs bill. The doctrine is true in general, that where. 
« there is an information, it ought not to be diſmiſſed, but there 
* ſhould be.a'decree to eſtabliſh the charity according to the in- 


t tent of the donor: but that rule relates to private charities ; 
for where there is a foundation for a perpetual charity by the 


4 crown, it is eſtabliſhed as well as it can be already by a higher 


-< authority than this court. This is a foundation by the crown, 
* and there is a parti direction by the laſt charter for the 


«application of the revenue ; nor will I make a decree for the 


_ « eftablickmentof a 


oy which is proper! ted by char- 
#E - Go | | cc 


benefit ' 
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© Benefit of the maſler : and had it flood on that only, it muff have 
* been e et to fland is to male him a party. Ac- 
© cording to the caſe of d ſchool, if the whole revenue 
* had been applied for the maſter, it might be a ground to apply 
e the inereaſing ſurplus in the ſame manner; but s been 
1e a great alteration here; as a doubt whether the whole body was 
e not diflolyed for not taking the oaths, and ſo'a new charter 
6 N by the crown, (who had a right to viſit,) and accepted 
« by the corporation, appointing a very ample ſalary to the maſ- 
< ter; in contradiction to which, this information would exhauſt 


„ the whole for the maſter's benefit, and take it from the poor 


© boys. Then this being an unneceſſary information, and in con- 
te tradiCtion to the right, the relators mult pay the coſts thereof.” 
Attorney-General v. Smart, 1 Vez. 72. See S. P. as to both reſo- 
lutions in 70 ks naar v. Middleton, 2 16.328. 330. See alſo 

Mitf. Cha. Plead. go. | 
6. By a private act of parliament for regulating Bolton ſchool, 


the number of truſtees was limited to twelve, of whom. ſeven 


were to conſtitute a quorum; and there was a clauſe in the act, 

which, if any of the conſtitutions or proviſions ſhould be found 
inconvenient or impracticable, the truſtees might apply by peti- 
tion to the Lord Chancellor, who might, in a ſummary way, vary 
ſuch conſtitutions or proviſions. It being found impracticable to 
gather together ſo large a number as ſeven out of twelve truſtees, 


- infomuch that no meeting had ever been had, all the truſtees, ex- 


t two, (who conſented to the application,) applied now to the 
ncellor, either to increaſe the number of truſtees to ſixteen, or 
make the quorum conſiſt of five only. But his Lordſbip thought 
this not within his juriſdiftion, which, though it might extend to 
varying bye-laws, or particular proviſions, did not compriſe a 
power to alter the general conſtitution of the truſt itſelf ; and - 


therefore, that the application muſt be to parliament. E parte 
Bolton School, 2 Bro. Fa. Ch. 662. | 


7. An information was filed at the relation of a chari , which 


claimed, in oppoſition to another charity, under a doubtful de- 


ſcription, applicable to both, but was held not to be entitled. 
The Attorney-General contended, that the court in was not 
contented to ſay, the party is not entitled, in caſes of charities, 


but had gone further, by declaring who was entitled ; for öther- 


wiſe it might be ſaid, the information was diſmiſſed for want of 
parties, or for ſome informality. This doubt, he ſaid, was raiſed 


entirely by the teſtator, who had adopted part of each deſcrip- 


tion. — ought to be out of the fund. Lord Chancellor “ The 
« conſequence of diſmiſling the information appears to be, that 
& the relator had no title. If I keep it, I muſt decree firſt, that 


« the relator has no title, and, upon that information, give dis» 
« rectious how the charity ſhall be adminiſtered to thoſe who 


4 have title. I doubt whether that be the practice. As to the 


« coſts, if you have totally failed, = cannot have them; the 
% utmoſt you can claim is, to be diſcharged without coſts.” At- 


3 8. In 


\- 
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8. In Attorney-General v. Boultbee, 2 Vez. jun. 390. (and ſtated 


(D), ect. 3. pl. 2. ſup.) the Maſter of the Rolls, after diſpoſing of 


the principal queſtion, conſidered the point of coſts in the follow- 
ing manner: As to the coſts, I cannot think of ſaddling the 


& truſtees, who were left to judge for themſelves, and had no 


« particular mode pointed out. I ſhould indeed have thought it 
« better for them to have kept to the precedent in their book. 
0 J am ĩnelined to purſue the mode adopted im Attorney-General 
« v. Rigby, 3 P. Wms. 145. As to the relator's coſts, he will 
« have all the reſt, paying the truſtees their coſts. The direction 
« is not literaliy complied with. It is ſaid, the truſtees ought 
« not to have made any oppoſition : I do not think they have 
* made any. They have not diſpoſed of the fund, nor applied 
et it to any other object: but they ſtate, that they are willing 
4 to act, as the court ſhall direct; and the will being poſitive, 


tc they did not venture to apply it to this vicar.” The reporter 


ſubjoins that, at the requeſt of the counſel for the information, 
who ſuggeſted, that the truſtees did not let the houſe, coſts were 
reſerved : but the Maſter of the Rolls ſaid, he did not blame them 


Page, os itz as they were afraid to ſtir. 
9. The i 


ormation was for eſtabliſhing a charity under a will, 


The company were the truſtees. Lord Chancellor The thing 


44 to be diſtributed is the ſurplus A the repairs and other 


« charges. The Mafter ought to have reported the ſhares in 


« aliquot parts inſtead of monies numbered; for the ſurplus muſt 
cc be an uncertain ſum. The difference of the land tax, which 


c may be one year four ſhillings in the pound, another year three, 


„ may make a difference in the profits; ſo may the failure of te · 


« nants, c. therefore it ought to be diſtributed in aliquet parts 


cc to the proper objects, according to the directions of the teſta- 
C tor. As to the execution of the truſt, it is not to be kept 
.«« under the direction of the court, to be executed from time to 


« time, but is to be executed under a general direction to the 
« truſtees ; which is the only way of adminiſtering a charity. 
Then the firſt thing, they are to do, is to repair; which muſt 


4 be ſub arbitris bonorum virorum. If the truſtees miſbehave, there 


<«- muſt be another information upon the new ground. I cannot 


1 keep this information here for. ever. I know, theſe applica- 


« tions to the court are very expenſive; and for that reaſon I 


« ant to get rid of it.” Attorney-General v. Haberdaſhers Com- 


pany, 1 Fe. jun. 295. | 
| See: further as to Charitable Uſer, Mondamus, Mortmain, Vi. 


| For, &c. poſt. 
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| (A) What ſhall be ſaid to be Common Highway. e ges 


F a man aſſigns a way out of hisown ground, becauſe the high- 
L way is foundrous, that does not become the bighway- unleſs it 


be done by the king's licence upon an ad quad dammum. Rex v. 
Warde and Linn, Cro. Car. 267. |; ef 


0 


(B) Who ought to repair it. 


1. PHE truſtges of a turopike road had, by virtue of their 


powers, altered a road ſo as to run through another pariſh, 


The officer of the truſtees diftrained the goods of the plaintiff, 


 4Viner 503. 


being an inhabitant of the pariſh into which it was brought, for | 


not doing ſtatute duty thereon. Held that the action lay againſt 
the officer. Wheeler v. Cooper, 1 Blackf, 603. 17 

2. If the inhabitants of a townſhip, bound by preſcription to 
repair the roads within the townſhip, be expreſsly exempted by 


the proviſions. of a road act from the charge of repairing new 


roads to be made within the townſhip, that charge muſt neceſ- 
ſarily fall on the reſt of the pariſh, Rex v. Inhabitants of Sheffield, 
2 Term Rep. B. R. 106. 2 | + 

3. If truſtees under a road act turn a road through an incloſure, 


and make the fences at their own, expence, and repair them for 


ſeveral fears they cannot be compelled to continue ſuch repairs, 
unleſs there is a ſpecial proviſion in the act for that purpoſe. 


What is meant by repairing the road, is only repairing the ſur- 


face over which the ſubjects have a right to paſs. Rex v. Com-: 
miſſioners of Llandillo Roads, 2 Term Rep. B. R. 232. | 
4. The fact of nop-repair is traverſable when a juſtice pre: 


ſents a highway upon his own view. Rex v. Juſtices of Wilts, 


1. Blackft. 467. 


5. An order for impoſing a rate towards the repairs of the high- 


ways was quaſhed for two exceptions; 1. becauſe it did not ap- 
pear the ſtatute labour was inſufficient; 2. becauſe landholders 


_ were charged. Rex v. Inhabitants of Stroud, 1 Str. 315. 


F831-Q 678, + 3+.99.the 22d day of September in every 


year the conſtables, churchwardens, ſurveyor. of highways, yr 


and houſeholders of every pariſh, ſhall aſſemble and make out a li 


of ten inhabitants, qualified as there directed to ſerve the office 
$5. orange of highways, and ſhall ſend à duplicate thereof to 


þ | 4 - | | 
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be held on the week after the Michaehmar general quarter ſeſſions 


for the purpoſes of the roads ; and if no liſt is made out, the juſ- 


. tices may appoint a oy with a ſalary as there limited; and 


the juſtices may require the conſtables, &c. to give in an account 
how much the aſſeſſment of 6 d. in the pound wilt raiſe. b 
Sect. 3. The ſurveyor ſhall give ſegurity by bond for the money 
to be received by him. | 
Sect. 5. If two parts out of three agree in the choice of a ſur- 


veyor with a ſalary, the juſtices may appoint accordingly. 


Sea. 6. No tree or buſh ſhall be allowed to ſtand within fifteen 
feet of the centre of a highway, unleſs for ornament or ſhelter to 
the houſe or court-yard of the owner. | 
Sec. 7. The vwners of hedges and trees overſhading the road 
are directed to prune the fame ; and if not done, upon notice, 
Yorfeit two ſhillings for every ſuch tree, and the ſurveyor ſhall 
order the ſame to be cut or pruned. - 

Sect. 8, The ditches through which the water is uſed to run 


off the highways ate to be ſcoured by the proprietors and kept in 


repair under penalty of 105. | 
Sect. 9. If any perſon ſhall lay any ftones, timber, &c. on the 
highway, or ſhall ſuffer any ſoil, Sr. thrown up in ſcouring any 


_ ditches, &c. to remain five days there after notice, he [hall for- 


feit 105. - 


. *SeQ. 10. If any ſtone, &c. is laid within fifteen feet of the 


centre of the road, and not removed on notice, any perſon may, 
by a juſtice's order, remove the ſame and take it to his own uſe. 


Sec. 11. Any perſon leaving a waggon, c. (unleſs when 
_ loading and unloading by the fide of the way) in the high road 


fo as to ſtop the paſſage, ſhall forfeit 10 4. 
- BeCt. 15. Surveyors are to maintain all public cartways, lead- 
ing to any market town, twenty feet wide at leaſt, and horſeways 
eight feet; if the ground between the fences will admit thereof. 
Sect. 16. Juſtices may order a road to be widened," or turned 


f it cannot otherwiſe bo widened, ſo as not to exceed thirty feet 


in breadth; and fo as they do not take away any buildings, gar- 
den, park, or yard, and make recompence to proprietors of 
the lands "adjoining ;' and if fuch recompence cannot be ſettled 
by agreement, then by a jury at the quarter ſeſſions, and there- 
upon an aſſeſſment may be impoſed by the juſtices, not exceeding 
'64. in the pound in one year. 085 | 

Se. 19. When it ſhall appear to any two. juſtices that any 


4 highway may be diverted ſo as to be nearer or more commodious;z 


if the owners agree, ſuch juſtices may divert the ſame accord- 


- 


8 ingly, an appeal to all perſons aggrieved being given at the quare 
ter ſe | | 


| ſhons ; but if acquieſced in for a year, then to be final. 

Seck. 22. Juſtices may order unneceſſary ways to be ſtopped 

up, and turned into other roads. © | | 
Sea. 24. Any juſtice may, upon his own view, or upon in- 


formation upon oath by any furyeyor,*preſent at the quarter ſeſ- 
Fons any highway or bridge out of repair, or other offence againſt 
+ that act, and the ſame ſhall not be removed by certiorari or other- 


wiſe | 


"4 
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wiſe till after traverſe and judgment; and that ſuch preſentment 
ſhall have the ſame effect as if by the oaths of twelve men; and the 
ſeſſions may aſſeſs ſuch fines for the offence as they ſhall think fit. 


Sect. 26. Juſtices may order direction poſts at the meeting of 


ſeveral ways and in places ſubject to be flooded, to be put up by 


the ſurveyors. | | 
SeQ. 27. The ſurveyor may take any rubbiſh from the quarries 
within his diſtrict, without leave, for repairing the roads; or may 


get gravel in any common or in any brook in his own diſtri, or 
in any other, if there is not ſufficient in his own, or gather the 
ſtones off any land, with leave of the owners, or an order of a 
juſtice, if no cauſe be ſhewn to the contrary. 2 


Sect. 20. When ſuſſicient materials cannot be had as aforeſaid, 
the ſurveyor may, by order of two juſtices, take materials from 
any other lands adjoining the road, paying a recompence to the 
owner as the juſtices ſhall ſettle, if the parties do not agree. 
- Sect. 30. To defray the expences of buying materials, and mak- 


ing recompence to different perſons as aforeſaid, and for —— 


ſign-poſts and repairing ditches, &c. the juſtices may at a ſpecial 
ſeſſions order an, aſſeſſment not exceeding 6 d. in the pound in 


any year. 


Sect. 34. Every perſon keeping a team ſhall perform ſtatute 


duty by ſending a waggon and team and two men fix N 
or 
ſaid 


year when required, and the ſame to be furniſhed Ty 


every 50 J. a- year held by him, beſides the firſt on whi 


team is kept, and by every other perſon for every.50/. a- year held 
by them within the pariſh or diſtriét; and other keeping 


land of leſs quantity than 504. a- year ſhall contribute at the rate 


of 1 d. for each day's ſtatute labour for every 20s. ſo held by 
them; and ſuch contribution may be enforced by diſtreſs. 

Zect. 35. Perſons keeping only a cart and one or two horſes, 
may be compelled, inſtead of the compoſition aforeſaid, to fur- 


niſh the ſame and one man for the ſaid fix days ; perſons keeping 
wheel carriages and no teams ſhall pay 1 7. for each day's ſtature 
labour, for each horſe uſed in ſuch carriage z and every perſon 


not chargeable in any of the reſpects aforeſaid, from 18 to 60 
you of age, and not being an apprentice or menial ſervant, ſhall 
obliged, by themſelves or another ſufficient labourer, to labour 


on the roads during the ſaid fix days; and the ſurveyor may com- 


mute the duty of a team for the ſervice of three men, or 4 s. 6d. 


in default thereof; and all the ſaid perſons ſhall bring with them 


roper inſtruments, and ſhall work for eight hours every day. 
f: See, 37: The ſurveyor is to give or leave in writing four days 


notice of the day, hour, and place of each 1 work; on ne- 


glecting to obey which, for a team ſhall be forfeited 10 5.; for a 
cart and two horſes, 5 5. cart and one horſe, 35.; and a labourer, 
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17. 6d.: but if all the labour is not required, an equal abate- 


F compound with the ft for 
their duty Oe ts ſettled by the juſtices, and 


in default of their adjuding the ſame, 6 . | 


| 
| 

| 
2 
| 
| 
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for every cart and two horſes, 3 4. for a cart and one horſe, 27. 
and for a labourer's ſervice, 4 d. | Hh 
Sect. 39. If extravagant prices are likely to be.aſked, juſtices _ 
may order the duty of carriages in kind, except of perſons ocgu- 
ing leſs than 20 f. per ann., and may compel the labourers to 
ſerve perſonally for the uſual wages there, deducting 4 d.; and if 
oaly a part of the teams or labour is required, the exemption. is 
dd. (J. The inhabitants of ih, Er. 
. + 43» inhabitants of every pariſh, &c. may appoint 
three months in every year in which no ſervice is to be £45 >> 4's 
for ſeed, hay, and corn harveſt, giving notice to the overſeer three ' 
days after the meeting, and fourteen days before the beginning 
of each ſuch month. | 5 8 
Sect. 48. If the duty has been performed, and the highways 
are not ſuſficiently amended, the ſurveyor (having given notice in 
the church) may apply for and get an aſſeſſment for that purpoſe. 
Sect. 46. The aſſeſſment laſt mentioned, together with the 
aſſeſſment for buying materials, ſhall not exceed g d. in a year. 
Sect. 47. No fine or penalty concerning the highways ſhall be 
returned into the Exchequer, but ſhall be paid to ſuch perſon as 
the court ſhall direct, to be applied to repair the roads; and if any 
pine impoſed on a pariſh be levied of an individual thtre, he ſhall 
obtain a rate to be made and collected by order of juſtices for re- 
imburſing him. 
Sec. 55. Provides the utmoſt number of horſes to be uſed 
in carriages of the different dimenſions there mentioned. 
Sect. 57. Juſtices may licenſe an additional number of horſes 
up hills or in bad roads. bh, s 
SeQ. 58. And if a waggon is compelled to uſe more by deep 
ſnow or ice, the juſtices may ſtop proceedings againſt him. 
_ 59. The owner's name ſhall be put on every carriage let 
to hire. "WI, | | 
Sect. 60. The driver riding on his waggon, or being too diſtant 
to direct it, or ſtopping up the paſſage, or refuſing, when not 
loaded, to make way for a carriage, forfeits 204. if owner, 1054. if 
not may be committed for one month or till payment, and may be 
without warrant and carried before a juſtice ; and if 


” * pe 


5 he refuſes to diſcover his name may be committed for three 


| having leſs than f- inch wheels, ' | 


months, or proceeded againſt by deſcription without name. | 
13 GC. 3. c. 84. makes fimilar provifions with regard to turn- 
pike-roads, as the above ſtatute makes in other roads, as to the 
 waggons'and carriages going thereon. | 
SeQ. 1. Truſtees are to order weighing machines, and to wei h 
all waggons, &c.; and are empowered to collect certain folls for 
extra-weight beyond what ſpecified in that clauſe for each ſort of 


"Bede. 2 Toll- gate keepers ſuffering carriages with over-weight 
to paſs unweighed, to forfeit 5 /. WET AL 

2 4. Driver refuſing to turn to be weighed, to forfeit 40.5. 
Bect. 23. One- half addition is made to the toll of all carriages 


N. 4 os LOS - 0 . 
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Sect. 27. Not to extend to coaches, chaiſes, c. or to carts 
drawn by one horſe or two oxen. 
Set. 37. If the ſurveyor ſuffer rubbiſh to remain four days 
| 2 ten feet of the centre of the road, obſtructing it, he for- 
eits 400. — Uh 
Sect. 3. Perſons damaging mileſtones, '&c. liable to a penalty 
not more than 5 . nor leſs than 105. 

/ 6. An order of juſtices to dig gravel throughout the land of 
A. B. was held bad; it ſhould ſpecify the place therein. It was 
alſo held bad for not adjudging that materials could not'be had on 
the waſte lands. Rex v. Manning, 1 Burr. 377. | 

7. A pariſh conſiſting of two diſtricts, bound to repair ſepara 
parts of a road, was indicted and convicted for not repairing the 
roads in one of the diſtricts; the other had no notice of the in- 

dictment, which was defended by the one alone. The court 

nted a mandamus to collect the whole rate (for reimburfing one 
inhabitant on whom it had been levied) from the diſtri in which 
the indicted road lay. Rex v. Townſhend, Dong. 421. 

8. An indictment for not paving a cart-way was held bad; the | 
pariſh is bound to repair but not to pave. The King v. The Inha- 8 
bitants of Morton, Andr. 276. 8 

9. The powers given to juſtices of the peace, by 13 G. 3. c. 78. 

, 19. to ſhut up roads, is given only where there is a new road to 
be ſat out. Page v. Howard, Cald. 228. | 


(D) Offences in Highways puniſhed. How. [AJ] 


* 
1. NV fat. 13 G. 3. c. 78. / 52, reciting, . That in ſome places 2 
it hath been and may be found neceſſary, and the ſurvey- x 

« ors are thereby authoriſed and required to ſecure horſe cauſe- 

« ways and foot cauſeways by poſts, blocks, or great ſtones fixed 

« in the ground, or by banks of earth caſt up or otherwiſe, from 

« being Rates up and ſpoiled with waggons, wains, carts, or 

ec carriages z and a as ſeveral evil-diſpoſed perſons do 

& or may wilfully or wantonly pull up, cut down, and remove or 

« damage the ſaid poſts, blocks, and great ſtones ſo fixed or to 

« be fixed as aforeſaid, and drive carriages upon ſuch banks and 

ic cauſeways, or againſt the ſides thereof, and alſo dig or caſt 

« down the ſaid banks which are the ſecurities and defence of the 

&« ſaid cauſeways, whereby the cauſeways or banks are often 

« ruined and deſtroyed; and ſuch N perſons do or may | 
& break, damage, or throw down the ſtones, bricks, or wood 

« fixed upon the parapets or battlements of bridges, and do 

« or may pull down, deſtroy, obliterate, or deface any mile- 

« ſtone or poſt, graduated, or direction- poſt, or ſtone ereted 

or to be refed upon any highway :” For prevention where- 

of it is enated, „That every perſon who ſhall be guilty of 

K, = ſuch offence ſhall, upon complaint thereof made to any 
« juſtice of the peace of the limit where the ſame ſhall be 

« proved to be done by the oath of any one credible witneſs, or | 

ic upon view of the juſtice himſelf, forfeit for every of the fade 
| W mY u off ; 


— —ä—ͤ 
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„ place appointed by t 

„ them acting under any 
any turopike road, ſhall make full ſatisfaction for the damages 
4 that ſhall be thereby ſuffered; and that the ſaid damages ſhall 
ec and may be recovered by action of debt, bill, plaint, or inform- 
, ation in any of bis majeſty's courts of record by and in the name 
& of the clerk 8 the county for the time being wherein 


4 toll laid or directed to be paid by any a 


A of every 
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«offences any ſum not exceeding 510. nor leſs than 105.; and in 
_ . « default of payment thereof ſhall be committed to the houſe of 


4 correction of ſuch limit, there to be whipt and kept to hard la- 
« bour for any time not exceeding one calendar month, nor leſs 
« than ſeven days, at the diſcretion of ſuch juſtice.” | | 

2. And by flat. 13G. 3. c. 84. /. 42. to prevent the malicious 
deſtroying of any turnpike gate or houſe which had been or ſhould 


de thereafter erected, it is enaCted, © That if any perſon or perſons 


« whatſoever ſhall cither by day or night wilfully or maliciouſly 
« pull down, pluck up, throw down, level, or otherwiſe deſtroy any 
« turnpike-gate or turnpike-gates, or any poſt or poſts, rail or rails, 
«« wall or walls, or any chain, bar, or other fence or fences belong- 
« ing to any turnpike-gate, or any other chain; bar, or fence of any 


kind whatſoever ſet p or erected, or thereafter to be ſet up or 


« erected to prevent paſſengers from pallng by without paying any 

T or acts of parliament 
% made for that purpoſe ; or any houſe or houſes erected or to be 
« erected for the uſe of any turnpike-gate or turnpike- gates; or 
« any crane, machine, or engine made or erected, or to be made or 
« erected on any turnpike road, by authority of parliament, for 
« weighing waggons, carts, or carriages ; or-ſhall forcibly reſcue 
any n or perſons being lawfully in cuſtody of any officer or 
« other perſon for any of the offenceg before mentioned; that then 
« and in any of the ſaid caſes every perſon ſo offending, being 
« thereof lawfully convicted, ſhall be adjudged guilty of felony, 
© and ſhall be tranſported to one of his majeſty's tions 


. « abroad for ſeven years, or ſhall be committed to priſon for any 


<« time not OREN years, at the diſcretion of the judge 
or court before whom ſuch offender ſhall be tried; and any 
« indictment for ſuch offences ſhall and may be inquired of, ex- 
« mined, tried, and determined in any adjacent county within 
« that part of Great Britain called England, in ſuch manner and 
« form as if the facts had been therein committed.” 5 
3. And by ſect. 43. it is further enaQted, © That the inhabitants 
hundred within that part of Great Britain called Eng- 
© [and within which ſuch offence or offences ſhall be committed, by 


* pulling down or deſtroying any ſuch turnpike-gate or gates, or 
4 any ſuch poſt or poſts, rail or rails, wall or tte be | 
. "<< turnpike-gate or gates, or any ſuch chain, bar, or fence, or any 


longing to any 
4 houſe or houſes ſet up or erected, or to be ſet up or erected for 


4 the uſc or ſervice of collecting the tolls, or any crane, machine, 
& or engine made or erected on any turnpike road by authority of 


« parliament for weighing waggons, Carts, or carriages at any 
he r pe truſtees, or any five or more pf 
or acts of parliament, for amending 


ſhall be committed, without naming the 
2 « chriſtian | 


. 


® ſuch ofence'v 


— 
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* chriſtian or ſurname of the clerk of the peace; and ſuch action 
4 ſhall not be abated or diſcontinued by the death or removal of any 
& ſuch clerk, but may be proſecuted by his ſucceſſors; and the faid 
« damages ſo to be recovered ſhall be to the only uſe and behoof of 
ce the truſtees of ſuch tprnpike road where the offence ſhall have 
© been committed, to be by them applied and diſpoſed of to the ſes 
ec yeral uſes and purpoſes, and in ſuch manner as the ſeveral tolls, 
cc rates, and duties by virtue of ſuch act or acts of parliament, ſhall 
ebe applied and diſpoſed of; and all and every the inhabitants of 
&« fuch hundred ſhall be rateably and proportionably taxed for and 
& towards an equal contribution for the relief of ſuch inhabitant or 
4 inhabitants againſt whom execution for ſuch damages ſhall be 
ac had and levied, which tax ſhall be levied and raiſed by ſuch means 
« and in ſuch manner and form as is preſcyibed and mentioned for - 
4 the levying and raiſing the damages recovered againſt inhabitants 
« of hundreds in caſe of robberies by any act or acts of parliament ; 
« provided that upon conviction of any fuch offender within twelve 
© months after the offence committed, any hundred or the inha- 
tc bitants thereof liable to make and having made ſuch ſatisfaction, 
© {ſhall be repaid the ſums they have ſo paid out of the tolls of the 
„ turnpike where ſuch offence was committed.” * 


(E) Proceedings, Pleadings, and judgment. «Vine 06. a 


1. AN indictment was, that the defendant ſuch a day, ſuper 33 
quendam rivum aque curſum ibidem vocur. W. prope ad- R. 
jacen. et contigue adjudgen. communi alte vie regie ibidem wvocat. White and . 
IJ. S. necnon prope ſeperales domus manſionales diverſorum ligeorum et er 8 
ſubdit. dicti Domini Regis erexit et edificavit guandam malam dep= . Bur. 
ſere coria (Anglic to dreſs hides) & macerare cutes ovium in aqua 333 
(Anglict to ſteep ſheep ſkins in water) et guad pred. (defendant) apud © 
molam pred. depſuit et macerauit 30 cutes ovium magnum fetorem 
et inſalubrem odorem emittentes, et eaſdem cutes in quadam loco ibidem 
prope communem altam viam regiam pred. poſuit et lotavit, per quod 
aer ibidem maxime corrumpebatur et adhuc corruptus et infectus exiſtit 
ad commune nocumentum, &c. After non culp. pleaded, and verdict 
pro rege, error was brought; and it was objected, that as it was 
near it was not a fact indictable, it not being laid to be in, but 
laid the highway; for the per quod aer ibidem muſt refer to the | 
eee if 
if it be not in the highway an indictment will not lie. Bed per 
cur. — This is well enough if a man ereQs a nuſance prope da-. 
Jung. to the highway, per quod the air thereabouts is — By 


8 
3. - ton forthe 


for a nu- 


Gnce ton 


. l 
— 9 - 
* - 


— 


| the waſance is traverſable, both ought ta be ſet out in an indiQment for 2 nuſance,. jn order to gui 
, diſcretion of the'comt in reer 


; | har ls 
. J. in Rexv. Smith, 'Trige 258. 3», $4.95, la n! for a puſance in not 
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highway ful to do that; but the nuſance ariſes from-the uſe the defendant 
— puts it to. If a dye-houſr or any ſtinking trade were indicted, you 
convicted, ſhall not pull down the houſe where the trade was carried on. 
ee Every judgment ſhould be adapted to the nature of the caſe 3 
fance was Where the erection is the nuſance there ought to be a demolition. 
abſolutely This is a lawful act, provided the Kins which are dipt are not 


ing ſkins. But Forteſcue, J. thought that the judgment 


— ſhould have been to abate the nuſance, in order to prevent the 


molihesd defendant's dipping ſkins again. The judgment was aftewards 
me mY ma- affirmed, Rex v. Pappineau, Hil. 12G. 1. Str. 686. 

utenſils, and inſtruments all ſold and parted with) they were upon entering (each . for himſelf and 
for ſoch 3s afted for and under him) into a rule not to renew them, fined 6 f. & d. each. The rule 
e ee Tec. V.de Rex v. White and Ware, Eaſt. 30 C. 2, 


8. c. Cun- 3. N an 2 2 three pariſhes «3 for not 
iring a highway, and one exception taken was , that it 
9 50 that theſe pariſhes on] to theſe repairs 415. 
it does not appear that the road is in any of the pariſhes, nor is 
there a ſufficient preſcription laid to charge them otherwiſe, it 
being only ſaid that they have uſed and been accuſtomed: to re- 
pair. And per Lord Hardwicke—I do not ſee upon this exception 
how this indictment can be maintained. The pariſhes are an ec- 
_clefiaſtica! diviſion, yet they are of common right bound to re- 
pair the roads; and therefore it is ſufficient to ſhew that a way 
lies within ſuch a pariſh, and is out of repair, and to pray pro- 
ceſs againſt the inhabitants. Now here it appears that the high- 
way is within the liberty of Derby, but it does not that the three 
pariſhes are within the liberty of Derby, it is only ſaid that they 
are within Derby; and even if thoſe words did ſufficiently ſhew 
- /that, yet it would not then appear that they are all within the 
\ | liberty ſo as to make them /a vill; and if that appeared too, it 
ſhould have been ſhewn likewiſe by what means they are charge- 
able; but it does not appear upon this indictment that any part 
of this road is within the pariſh, * And judgment, per tot. cur. 
was for the defendants. Rex v. the Inhabitants of All Saints and 
St. Mary's, Eaft. 8 G. 2. Rep. temp. Hardw. 105. N 
4. Another exception was taken to the indictment in the caſe 
, pfl, 3. that it was not ſufficiently certain in ſetting out the length 
cauſewhy and breadth of the road; for it ſaid only, containing by eſtima- 


y 


Dann tion about ſixteen acres in length, &c. And Lee, J. faid, that he 


be arrefted ſhould” think the indictment bad for this; for if the breadth did 


- 


in ao ü. not appear, how could the court ſet a proper fine. . © 


charge in the indiftment. appeared to be that the defendant dug two ditches in a, certain common foot- 
way,” one of which was in depth 6 feet and in width 12 feer, the.sther in depth 6 feet and in width 
73 feet, to the nuſance of all the King's fubjeAs. After taking time to conſider the court determined 
that it was not in this caſe neceſſary to ſer out the length of the nuſance, for the ditches might be d 


8 in which caſe the noſance would ee | 
and court ought, after a verdi& of | guilty, to intend that this was the caſe. Rex v. 
Brookes, Mich. 28 G. 2, Say. 167. It bas been (aid, that although neither the length nor breadth 


guide 

ad 
the court in ſetting a fine-torthe length and breadth of the nuſance (et out, but to w 1— 
a way 
2 » 


- 
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_ of Steyning, Trin. 27 G. 2. Say. 92. | IP 
J. In an indictment for a nuſance, the defendant was alleged to But it would, 


% 
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ww it is ſufficient certainty to ſtate the nuſance to be in a certain part of the King's highway in the | 
pariſh of E., being betwixt a certain place called F. and a certain other place called D. Halſey's caſe in 
2 Roll. Abr. 181. is too nice as to this matter. Rex v. The Intabirants of Eaſt Lydford, Trin. 29 & 


30 G. 3. Say. 301, 
g. Upon error of n upon an indictment againſt the 


inhabitants of a townſhip for not paving a cart way, it was af- 
ſigned for error, 1ſt, that in the preſentment the jury have not 
ſaid that the way is out of repair; 2d, that it is only ſaid that the 
inhabitants, &c. ought to repair the ſame: whereas this being in 
the caſe of a townſhip, which by cuſtom only is obliged to repair, 
it ought to have been averred that they have from time out of mind . 
repaired, c. No one appearing on the other fide, the judgment 
was reverſed without any opinion being given by the court upon 
theſe exceptions. Rex v. the Inhabitants of Marton, Trin. 11 & 
12G. 2. And. 276. | : 5 

6. Upon a motion for an inſormation againſt the inhabitants of Motion for 


2-pariſh for not repairing a highway, it appeared that the high- 9 


way was out of repair, that the pariſh had always repaired it, and repeiring 8 


that two bills of indictment for not repairing it, which had been bighway; an 
preferred to two grand juries, had been found no true bills: But une 
it likewiſe appeared that the highway was only about 200 yards brought, bat 


in length, and that another highway in the ſame pariſh near that, the grand 


and fo little a way about as to be almoſt equally convenient to the e a 


public, aras in_good repair. Three judges (Wright, J. contra) wn ao at: 
2 


1d that the court ought never to give leave to file an inform- 4avit being 
ation for not repairing a highway, unleſs it appear that it is of con- mon 0 
ſequence to the public that it ſhould be repaired, and that the that the way 
grand jury have been guilty of very groſs miſbehayour in not find. ws found- 
ing a bill of indictment a true bill. There is another reaſon why — 
the court ought never to give leave to file an information for not pair, the 
repairing a highway, unden it be a caſe of great enormity ; name - court made 
Jy, that the fine ſet on a conviction upon an information for not ena 
repairing a highway cannot be expended in the repairing it; but Rexv. Wal- 
it is otherwife in the caſe df an inditment, Rex v. the Inhabitants 2 70 2 
Kely. 63. 


be of the pariſh of $ and the nuſance was alleged to be in a bana bern 
highway in the 2 'Shepey. The defendant pleaded in-abate- 09% 1 
ment that there are four vills in the pariſh of Shepey, and that it is that it was 
not ſhewn/in which of the vills the highway is. Upon a demurrer be 


to this plea it was holden to be bad, and judgment of rgſpondeas® viu the de. 


ouſter was giyen ; for it is not neceſſary in an indictment for a fendant was. 
nuſance in a highway in the pariſ to ſhew-in-which of the vills Ble, CN we 


the highway is. Rex v. Blower, Hil. 27 G. 2. Say. 119. 7 Say. 219. 


8. To an indictment for making a ditch in a common footway, , Yue inf. | 
it was ohzected that the footway was not alleged to have been a Fl. 35- 
foot way from time immemorial; but Denniſon, J. ſaid, Ic was nẽt 
neceſfary to allege” this, for a highway may have become fo by 
'n dedieation of a right of 1 pillage Ac eb he ue 0 the 
7 " y 5 public 


* 


— 
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public within time of memory. Rex v. Brookes, Mich, 28 C. 2. 

167: " B16 > 
** It was objected to an indictment for making a ditch in a 
common footway that it was not alleged to be a common way for 
all the king's ſubjects; but it being alleged that this ditch in the 
footway was to the nuſance of all the king's ſubjects; this was 
held by 2 J. to be ſufficient. Rex v. Brookes, Mich. 

10 | ＋ | 


28 6. 2. Say. 167. 


10. In an indictment for obſtructing a highway through Rich- 
mond Park there was only one couht, in which it was alleged that 


of paſling on foot only was proved; upon 


all the king's ſubjects have a right of paſſing on foot, or horſe- 
back, and in carriages, in and through the ſaid highway. Upon a 
trial at bar of an iſſue joined upon the plea of not guilty, a right 
ich the defendant 
was acquitted. - Rex v. Burgeſs, Mich. 28G. 2. Say. 169. 

11. An inditment for a nuſance ran as Tha at the pariſh 


el T.near the king's common highway there, and near the dwel- 


ndnd then and there made fires of ſea-coal and other things, which 


0 


= 
* 9 


4 


fince the act for the proceedings being in Eagii 


Which it was obſerved by Lord A. that the jury had found 
that it was to the common nu{gnce of the king's ſubjects dwelling 


it renders the enjoyment of lj 


done; but it was he] 
 incommoded to be ſufficiently deſcrived, unleſs the perſons had 


ling-bouſes of ſeveral of the inhabitants, the defendants erefted 


20 buildings for making noiſome, ſtinking, and offenſive liquors, 


ſent forth abundance of noiſome, offenſive, and ſtinking ſmoke, 
and made, &c. great quantities of noiſome, offenſive, ſtinki 

Aquors called, c. whereby and by reaſon of, &c. the air was 
impregnated with noiſome and offenſive ſtinks and ſmells, to the 
common nuſance of all the king's liege ſubjeQts inhabiting, &c. 


and travellif and paſſing the king's common highway, &c. 


The defendants being convicted, ſeveral objections were taken in 
arreſt of judgment, which were reducible to three heads, viz. 


1ſt. That there were no ſufficient charge of hartfulneſs; as to 


Se. and travelling, c. And that the word noxious not ouly means 


hurtful and offenfive to the ſmell, but it is alſo the tranſlation of the 


technical term © noci uus, and has been always uſed for it ever 


that the ſmell ſhould be unwholeſome, it is enough if 
e and property uncomfortable. 

iſely-charged to whom. the hurt was 
to be ſaflciently , and the perſons 


2dly, That it was not 


deen ſo near as to be hurt by it, the indictment could not have 
©  Sdly, That it was only laid generally in the pariſh of Twic- 


" 


Mrs ters robe eee 
exiſte! n x num 
houſes ind concourſe of 


Burr, 333. 


12. t is not an indictable offence to ſet a p in a common 


- * 


people z and this is a matter of fact to be 
judged of by the. jury. Ras v. White and Ward, Eft. 30 G. 2. 


But it is not 
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Hamlet itſelf is excluded by the former expreſſion of * leading 


Chimin Common, 129 
| 0 perſons paſſing that way, which ſaid perfon did e 


ing and diſtributing printed bills as aforeſaid, whereby the ſame 
' footway was greatly impeded and obſtructed, ſo that the king's 


fubjects could not freely paſs and repaſs as they E. and — 


uſed to do, to the common nuſance, Sc. Rex v. 


Hu. 31 G. 2. Burr. 516. 


13. An indictment ſet forth, chat 3. M. and J. T. on, We. he The — 
pariſh of M., being then and continually from thenceforth until after ian _ 
the 29th day of Fane the ſurveyors of the highways i in the ſaid pa- in ie caſe 
riſh, did appoint the ſaid 2gth day of June for the providing ſtones, isthe2Cars 


er. for the amendment of the highways; and then went on to (tate 22 - 
the offence of the defendant in not providing, &c. It was ob- 


jected, that J. M. and J. T. were not ſufficiently alleged to be 
ſurveyors of the aid highways, nor was it ſaid by whom or on 
——— day they were appointed; whereas a particular time is pre- 

7 — acx of parliament for their appointment. But it 
| hel by- the court, that being“ was a ſufficient averment, 
and that there was nothing in the other part of the objection. R 
v. Boyall, Trin. 32 & 33 G. 2. Burr. $32. es, 
14. It was made a queſtion, Whether to a preſentment i in ſeſ- 5.6, 
ono, made by a juſtice of peace upon his own knowledge, that a Blackt, 
highway was out of repair, a general traverſe could be admitted; 67. 
or whether it could only be traverſed ſpecially ? for it was faid, 


chat though ſuch a preſentment. by a juſtice of peace upon view 


be traverſable as to all other points, yet it is conclufive fo far as __ 


the view and knowledge of the juſtice goes, and that the ſact of 


its being out of repair cannot be diſputed. But the court held, 
that it might be traverſed generally, and granted a mandamus di- 


| rected to the juſtices, commanding them to receive and proceed 


on ſuch a traverſe. Rex v. the en of Peace for Wikre 


rin. 4 G. 3. Burr. 1530. 2 
156. dee weer or vt repirin a ih Gt or, hat 


m time immemorial there was a common highway leading from EB 
e hamlet of R. in the pariſh of H. towards a unto B., and 160 


| that a'certain part of the ſaid king's highway lying in the ſaid pariſh | & Fe 


of H. leading from R. Houſe in the faid hamlet of R. unto a cer- ; 
tain place called S. in the ſame hamlet in the ſaid pariſh of 7, 
containing in length, c. was out of repair, ſo that the kings 
ſubjects could not go, paſs, Se. After gerdict for the king, it 
was moved to arreſt the judgm ent on two objections; iſt, chat it 
is laid as a king's highway leading from-a hamlet, but a hamlet is 
A to be laid as leading from one 

town to another. 2d, That this. is af indictment for not repair- 

x road leading from the hamlet of N. to the town of B., yet 
it deſeribes the defective part as being part of a road leading from | 
K. Houſe in the hamlet of N. to the town of B.; therefore the 


« from it, but the latter eſcription includes it, or at 1 part 7 

of it. But the court over-ruled' both the objections, and held it ah 
tly deſcribed by faying that it led from the hamlet, and 

Tarts inconkteney inthe deſriton of the part - 3 

ba wy * 


* 
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of repair, nor any repugnancy. The place where they take up 
the road from its beginning is indeed deſcribed to be in the ham- 
let, and fo is the place where they leave it, but it may go through 
other parts and places which are not within the hamlet. T 
words © from R. Houſe to 8.” which are both of them in the ham- 
let, exclude both theſe places, and conſequently exclude the ham- 
let in which they are fituated. Rex v. the Inhabitants of Harrow, 
af. 7G. 3. Burr. 2090. 4 ' 
An ind. 16. An indiftment was, that a certain highway lying and bei 
ment in the in that part of the pariſh of V. which lies in the county of G. 
forth fates Was out of repair. Plea that the pariſh lies partly in one county 
a certain- and partly in another, and that the whole pariſh have been uſed 
por Aug ' Jointly to repair the road in queſtion, and traverſe that the ivhabit- 
B. to be our ants of that part of the pariſh which lies in the county of G. 
of repair; ought to repair. Iſſue being taken, a verdit was found for the 
3 ny king; upon which it was moved to arreſt the judgment, upon the 
babitants of ground that the whole pariſh in general are by the common law 
the diviſion of bound to repair the road. "Therefore as the whole pariſh are liable 
r. — ug of common right, the indictment ought to have particularly 
of B. from ſhewn how the inhabitants of a part only of it became liable and 
time obere -· bound to repair. But the objection was over - ruled; and Y ates, J. 
— 2 ſaid, that as the pariſh lay in two counties, an indictment againſt 
|| Is not to the the whole pariſh found in one of the counties could not have been 
Contra, enforced, one county having no. juriſdiction; over the inhabitants 
ea of another. Rex. Weſton Inhabitants, Hil. 10 G. 3. Burr. 250). 
amend the ame. Aftera ver#Q that the ſaid inhabitants of the divifonof G. B. are guilty of the premiſes, 


= particular precin@ or du ion of the pariſh, but againſt the whole of the pariſh that lay within 


_ Hill 21 G. 3. Burr: 2700. N ; | ; 

An indictment tated that long before, &c. there was, and of right ought have been and ſtill js, &c, 
© certain common and public king's highway leading, &c. in that part of the pariſh of C. which. lies in 
che county of G. ſar all, &c. that a certain part of the ſaid highway firuate in that part of the ſaid pariſh 
_ of C. which lies in the county of G. (deſcribing its Gtuation, extent, and boundaries); way on, &c. at 
that part of the ſaid pariſh of C. which lies, &c. ruinons and in decay, &c. and that the inhabitants of 
all that part, &c. ought to repair. After verdict for the proſecutor a motion was made to arreſt the 
judgment, on the grourd that no inditment lay zgainſt'any part of a pariſh for the non-repairs of a 


other legal foundation for their lisdiliry. court (Aſbburſ, I. diſſent:) were of opinion that the 
judgment ſhould be arrefted. For where the common law throws a burthen on a whole pariſh, the 
whole pariſh must bear it. The proceſs may be ferred on ſome of the inhabitants who live within the 
county wherein the indiftment is proſecuted, and the court certainly has juri ſdiction to proceed on the 
indictment; or if the inhabitants of that pert of the pariſh which lies in the adjoining county come in 
and plead to the iadictment, the court below migkt try the jon, for the defendant would be then 
precluded from diſputing the jutiſdition of that court. If fo the only objection is, that there is no 
direct mode of bringing thoſe inhabitants of the pariſh, who live out of the county, before the court 
below ; but at all events that difficulty mav be obviated by removing the proceedings into the K. B. by 
certiorari. The court, in the cafe of the King v. Weſton, upon the miſtake that the indi. 
ment could only be preferred againſt the perſon or lived within the juriſaiion of the court 
where the inditment wes preferred ; and that who inhabited that part which lies in another 
county could, not be compelled to appear. Rex v. the lohabitants of that Part of the Pariſh of Clifog 
which lies within the county of Glouceſter, HiL 34 G. 3. 5 Term Rep. B. R. 498. , In anſwer to n 
eien put by Lord Kenyon, C. J. to the counſel who for the proſecutor in the laſt — 


R 
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road lying within it, without ftating that the charged had immemorially repaired, or ſhewing ſome * 
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ther a perſon bound ratione fenuræ to repair a road could not be \indied in the * Ms it lay 
on the perſon lived out of the county? they admitted that he might, becauſe the inditment could 
only be brought in the county where the offence was «committed. Vide 5 Term Rep. B. R. 502. la 
the caſe of Rex v. Cliton, an unreported caſe of Rex v, the Inbabitants of St. Giles , Cripplegate, 
10 W. 3. was cited. It was an inf.1mation file} by the kirlg's coroner and attorney in Middleſex, which 
ſtated that a highway ca led Ofd-ftreet, being in the pariſh of Se. Giles's, Cripplegate, in the county of 
Middleſex, is out of repair, and that a great part of the (aid pariſh is ftuate in the city of London, and the 
refidue in the county of Middleſex ; and tnat the inhabitants vf the pariſh cf St. Giese, Cripplegate, in 
the city of London, and the inhabitants of the laid rariſh in the county of Middleſex, ought and have 
been accuſtomed to repair the ſaid highway ſo in decay. The coroner and attorney therefore prays proceſs 
againſt the aforeſaid inhabitants of the ſaid pariſh of St. Giles's, Cripplegate; in the city of London, . 
and the inhabitants of che ſame pariſh in the county of M-ddleſex to anſwer the premiſes. Plea by the 
inhabitants of St. Giles's, Cripplegate, in Middleſex voc. and by the inhabitants of St Giles's, Cripple- 
gate, in London, that the inhabitants of Se. Giles's, Cripplegate; in Midd'efex are bound to repair, abſgue 
A that the inhabitants of St. Giles's, Cripplegate, in London, were bound to rrpair. At the trial before 
Holt, C. J. the jury found that the former were guilty, and that the latter ovgh! to repair and amend 
foties quoties as in the information. Buller, I. remarked upon this cafe tha! the plea was bad, from 
whence ir follows that that caſe was not an author ty for the form of pleading in the principal caſe then 
before the court, iu which latter the inditment could Hot be ſupported. Jide 5 Term Rep. B. R. 5c0- 505. 


17. By fat. 13 G. 3. c. 78. (a) / 69. it is enacted, * That the forms (=) The ge- 
« of proceedings relative to the ſeveral matters contained in that ck Py 
tc aQ, which are ſet forth and expreſſed in the ſchedule thereunto gy ad. 


e annexed, ſhall be uſed upon all occaſions, with ſuch additions or 


« yariations only as may be neceſſary to adapt them to the particu- 
« lar exigencies of the caſe; and that no objection ſhall be made 
« or advantage taken tor want of form in any ſuch proceedings by 
ic any perſon or perſons whomſoever.” 2 

18, And by ſect. 71. it is further enacted, © That in caſe any 
perſon or perſons ſhall reſiſt or make forcible oppoſition in 
any perſon or perſons employed in the due execution of that act; 
© or make any reſcue of the cattle or other goods diſtrained by vir- 
ic tue of that act; or if any conſtable, headborough, or tithingman 
ſhall refuſe or neglect to execute or obey any warrant or precept 
« granted by any juſtice of the peace purſuant to the directions of 
« that act; every ſuch perſon offending therein, and being con- 
« victed thereof by a juſtice of the peace, ſhall for every ſuch of- 


* fence forfeit any ſum not exceeding 100. nor leſs than 405. at the 


te diſcretion * the juſtice beſore whom he or ſhe ſhall be ſo con- 

« victed; to be paid to the ſurveyor of the highways for the pariſh 

« townſhip, or place where the offence was committed, to be laid 

« out in the repair of the highways : and in caſe he or ſhe do not 

« forthwith pay or- ſecure to be paid the ſaid forfeiture after fuch 

* conviction, $a it ſhall and may be lawful for ſuch juſtice of 

tc the peace to commit ſuch perſon or perſons to the common gadl 

1 gr houſe of correction of the limit where ſuch offence ſhall be | 


% committed, there to remain for any time not exceeding three 


«© months, unleſs the ſaid forfeiture ſhall. be ſooner paid.” Wk 
19. And by ſect. 72. it is further enated, “ That all penal- 

ties and forfeitures by that act impoſed for anyoffence againſt the 

ſame, and all cofts and charges to be allowed and ordered by the 
authority of that act, (the manner of levying and recovering of 

which is not thereby otherwiſe particularly direed,) ſhall be le- 

vied by diſtreſs and ſale of the goods and chattels of the offender 

«or bb liable or ordered to pay the ſame reſpectively, by war- 


rant under the hand and ſeal of ſome juſtice of the peace for the 


K 2 « limit 


„ 
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4 ſaid to the common gaol or 
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& limit where ſuch offence, neglect, or default ſhall happen, or 
& ſuch order for payment of ſuch coſts or charges ſhall be made, 
& rendering the overplus of ſuch diſtreſs (if any be) to the party or 
. © parties, after deducting the charges of. making the ſame z, which 
4 warrant fuch juſtice is thereby empowered and required to grant 


« upon conviction of the offender by confeſſion or upon the oath 
46 bo pr ot more credible witneſs or witneſſes, or upon order made 
« as aforeſaid ; and the penalties ant! forfeitures, when ſo levied, 
© ſhall be paid the one half to the informer and the other half to 
6, the ſurveyor. of the highway where ſuch offence, neglect, or de- 


- «© fault ſhall happen, to be applied towards the repair thereof, un- 


et leſs otherwiſe directed by that act; but in caſe the ſurveyor ſhall 
« be the informer, then the whole ſhall be employed towards the 


5 us repairof ſuch highway: and in caſe ſuch diſtreſs cannot be found, 


« and ſuch penalties and forfeitures or the ſaid coſts and charges 
« ſhall not be forthwith paid, it ſhall and may be lawful for ſuch 
« juſtice, and he is thereby authoriſed and required, by warrant 
« under his hand and ſeal, to commit fuch offender or offenders, 
« or perſon or perſons liable to pay the ſame reſpectively, to the 
« common gaol or houſe of correction of the limit where the 
ce offence ſhall be committed, or ſuch order as aforeſaid ſhall be 
c made, for any time not exceeding three months, unleſs the ſaid 
ac penalty, forfeiture, coſts, and charges ſhall reſpectively be ſooner 


. paid; and if ſuch offender or offenders, or perſon or perſons 


& liable or ordered to pay the ſame reſpeCtively, ſhall live out of 
« the juriſdiction of the juſtice thereby authoriſed to grant ſu 
« warrant, it ſhall and may be lawful for any juſtice of the pea 
ic of the limit wherein ſuch perſon ſhall inhabit, and every doch 
te juſtice is thereby required upon requeſt to him for that purpoſe 
« made, and upon a true copy of the conviction whereby ſuch for- 
4 feiture or penalty was incurred, and of the order for the pay- 
« ment of ſuch coſts and charges produced and proved by a credi- 
ec ble witneſs upon oath, by warrant under his hand and ſeal, to 
* cauſe the penalty or forfeiture mentioned in ſuch enviction, and 
« the coſts and charges mentioned in ſuch order, or ſo much there- 
5 of as ſhall not have been paid, to be levied by diſtreſs and ſale of 
cc the goods and chattels of ſuch offender or offenders, or perſon 
tc or perſons liable or ordered to pay the ſame reſpectively as 
« aforeſaid; and if no ſufficient diftxcfs can be had, to commit 
& ſuch offender or offenders or perſon or perſons liable as afore- 
houſe of correction of ſuch limit 
«& for the time and in manner aforeſaid.” ** Na 
20. And by ſect. 73. it is provided n eleſs, That no war- 
1 rant of diſtreſs, unleſs otherwiſe directed by that act, ſhall 
jiſſued for leyying any penalty or forfeiture, coſts es, 
« until ſix days after the offender ſhall have been convicted and an 
, order made and ſerved upon him or her for payment thereof.” 
21. And by feQ, 74. it is provided alſo,. and further enacted. 


4 That every proſecutor or informer may at his election ſuc for and 
e recover any forfeiture or penalty impoſed by that act which 


& ſhall amount to the ſum of 40 or upwards, (the manner of 
| | recovery 


1 


r 


1m & 


| © on account of any irregularity which ſhall be afterwards done 
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© recovery thereof not being particularly directed by that act, 


ec either in the manner thereinbefore directed, or by action at law 
* to be brought by ſuch informer or proſecutor in any of his ma- 


« jeſty's courts of record, in manner following ; that is to ſay, 


6 here any perſon ſhall be liable to any ſuch pecuniary penalt 
«© it ſhall and may be lawful to ſue for and recover N 17 


« action of debt, in which it ſhall be ſufficient to declare that the 


« defendant is-indebted to the plaintiff in the ſum of —, being 


« forfeited by an act paſſed in the 13th year of the reign of his 
* preſent majeſty, intituled © An act to explain, amend, and re- 


& duce into one act of parliament the ſtatutes now in being for 


ce the amendment and preſervation of the publick highways within 
<c'that part of Great Britain called England, and for other pur- 
<« poſes; and the plaintiff, if he recovers in any ſuch actious, 
& ſhall have double coſts.” | ante 
22. And by ſect. 75. it is provided, That there ſhall not be 
ec more than one recovery for the ſame offence ; and that ten 
« days” notice in writing be given to the party offending previous 
ec to the commencement of ſuch action; and that the ſame be 
“ brought and commenced within one calendar month after the 
« offence for which ſuch action is brought ſhall have been com- 
5 mitted.” | | | 
23. And by ſc. 76. it is provided alſo, and further enacted, 


That no conviction ſhall be had or made by virtue of that act 


ec unleſs upon confeſſion of the party accuſed, or upon the oath of 
« one or more credible witneſs or witneſſes, or upon the view of 
« a juſtice of the peace in the caſes before mentioned; and that 


any inhabitant of any pariſh, townſhip, or place in which any 


« offence ſhall be committed contrary to that act, ſhall be deemed 
« a competent witneſs, notwithſtanding his or her being an in- 
« habitant of ſuch pariſh, townſhip, or place.“ 


24. And by ſect. 77. it is further enaCted, © That it ſhall and 


& may be lawful for any juſtice of the peace to adminiſter an oath 
« to any witneſs or witneſſes, or other perſon or perſons, for the 
« better diſcovery and execution of the ſeveral matters or things 
« thereinbefore authoriſed or directed to be examined, inquired 
« into, or performed by ſuch juſtice.” 

25. And by ſect. 78. it is further enacted, That where any 
« diſtreſs ſhall be made for any ſum or ſums of money to be levied 
« by virtue of that act, the diſtreſs itſelf ſhall not be deemed un- 
*« lawful, nor the party or parties making the ſame be deemed a 
« treſpaſſer or treſpaſſers, on account of any default or want of 
form in any proceedings relating thereto, nor ſhall the party or 
« parties diftraining be deemed a treſpaſſer or treſpaſſers ab initio 


by the party or partics diſtraining, but the perſon or perſons 


= ſpecial damage in an action on the caſe.” - | 

256. And by ſe. 79. it is provided always, That no plaintiff 
. or plaintiffs ſhall recover in any action for ny irregularity, treſ- 
My WW ſuſhcient amends 
EM 26” . 3 ſhall 


« 
« 
* 


rieved by ſuch irregularity may recover full ſatisf for 
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d ſhall be made by or on the behalf of the party or parties who 


« 'ſhall have committed or cauſed to be committed any ſuch irre- 
« gularity, treſpaſs, or wrongful proceedings before ſuch action 
« brought; and in caſe no ſuch tender ſhall have been made, it 
„ ſhall and may be lawful for the defendant in any ſuch action, 
& by leave of the court where ſuch action ſhall depend, at any 
c time before ifſue joined, to pay into court ſuch ſum of money as 
« he or they ſhall ſee fit; whereupon ſuch proceedings or orders 
and judgment ſhall-be had, made, and given in and by ſuch 

court as in other actions where the defendant is allowed to pay 


cc 
„ money into court.“ 


27. And by ſect. 81: it is further enacted, “ That if any action 
ee or ſuit ſhall be commenced againſt any perſon or perſons for 
any thing done or acted in purſuance of that act, then and in 
ec every ſuch caſe ſuch action or ſuit ſhall be commenced or pro- 
« ſecuted within three calendar months after the fact committed, 
% and not afterwards; and the ſame and every ſuch action or 
* ſuit ſhall be brought within the county where the fact was 
c committed, and not elſewhere; and the defendant or defendants 
in every ſuch action or ſuit ſhall and may plead the general iſſue, 
% and give the ſaid act and the ſpecial matter in evidence at any 
6 trial to be had thereupon, and that the ſame was done in pur- 
„ ſnance and by the authority of that act: and if the ſame ſhall 
% appear to have been ſo done, or if any ſuch action or ſuit ſhall 
a be brought after the time limited for bringing the ſame, or be 
« brought or laid in any other place than as before mentioned, 
« then the jury ſhall find for the defendant or defendants z or if 


© the plaintiff or plaintiffs ſhall become nonſuit or diſcontinue 


« his, her, or their action after the defendant or defendants ſhall 
% have appeared, or if upon demurrer judgment ſhall be given 
« againſt the plaintiff or plaintiffs, the defendant or defendants 
5 ſhall and may recover treble coſts, and have the like remedy for 
et the recovery thercof as any defendant or defendants hath or 
« have in any other caſes by law.“ 2 

28. By Hat. 13 G. 3. c. 84. (a) /, 33, it is enacted, „That 
« when the inhabitants of any pariſh, townſhip, or place ſhall be 
*« indicted or preſented for not repairing any highway, being turn- 
« pike road, and the court before whom ſuch inditment or pre- 
« ſentment ſhall be preferred ſhall impoſe a fine for the repair of 
« ſuch road, the ſame ſhall be proportioned, together with the 
.« coſts and charges attending the ſame, between the inhabitants 
* of ſuch pariſh, townſhip, or place and the truſtees of ſuch turn- 
« pike road, in ſuch manner as to the ſaid court, upon conſider- 
« ation of the circumſtances of the caſe, ſhall ſeem juſt ; and it 


4 ſhall and may be lawful for ſuch court to order the treaſurer of 


& ſuch turnpike road to pay the ſum ſo proportioned for ſuch 


44 turnpike road out of the money then in his hands, or next to 
. 6 be received by him, in caſe it ſhall appear to ſuch court, from 


, ſame may be paid without endangering the ſecurity of the cre- 


« the circumſtances of ſuch turnpike debts and revenues, that the 


editors who have advanced their — 
9285 e I « to 
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@ tolls. to be raiſed thereupon ; which order ſhall be binding upon | 
« ſuch treaſurer, and he is thereby authoriſed and required to pay 
te the ſame.” _ | | %? 
- 29. And by ſect. 47. reciting, * That the truſtees of ſeveral turn- 
c pike roads are not ſufficiently empowered to puniſh nuſances in 
te the ſeveral roads under their care;” it is therefore enacted, © That 
« the laid truſtees of the ſeveral roads reſpectively, or any five 
& or, more of them, at a public meeting may, and they are thereby 
t empowered, if they think fit, to direct 8 by indict- 
«© ment againſt the offender or offenders for any nuſance done, 
& committed, or continued in or upon any of the turnpike roads 
« under their care reſpectively, at the expence of the revenues 
« belonging to ſuch rurnpike roads. to be allowed by ſuch truſtees 
6“ or any five or more of them at ſome ſubſequent meeting; Pro- 
tc vided, that nothing in that act ſhall be conſtrued to empower 
te the truſtees to proſecute or cauſe to be proſecuted any perſon 
tc for any ſuch ofence unleſs upon the confeſſion of the offender, 
« or that one or more witneſs or witnefſes can be had and pro- 
« duced to prove the commiſhon of ſuch offence.” | 
30. And by ſect. 48. reciting, hat fraudulent contrivances 
ec may be practiſed by offenders, their friends, and others, to 
« evade the juſt recovery of forfeitures and penalties inflicted by 
« laws, relating to turnpike roads, by ſetting up colourable pro- 
« ſecutions with intent to favour offenders againſt the ſaid laws, 
ic and to diſcourage juſt and real proſecutions; for remedy. where- 
of it is enacted, © That it ſhall and may be lawful for all and every 
t juſtice and juſtices of the peace before whom there ſhall be 
« any information or proceeding for any penalty or forfeiture in- 
« flicted by that or any act or acts of parliament made for re- 
« pairing and amending turupike roads, and they are. thereby 
« required, where any information or conviction ſhall be ſet up or 
« inſiſted upon, by way of defence, or to defeat any information 
« or-proceeding, or any forfeiture or proviey inflicted as aforeſaid, 
© to examine into the real merits of ſuch information, proceeding, 
« or conviction; and if thereupon it ſhall appear that the fame - 
« was not done, made, or vrofecuted eff<ctually to recover and 
apply the penalty or forfeiture for the true and real ends and pure _ 
© poſcs for which ſuch penalties or forfeitures were enacted, but to 
« favour the offender, ſuch information or conviction ſhall be deem - 
& ed to be fraudulent, and null and void to all intents and pur- 
« poſes whatſocver ; and every ſuch juſtice or juſtices of the peace 
« ſhall proceed to determine and convict as if no information op 
« conyiction had been made, proſecuted, or obtained.“ | 
31. And by ſect. 7 ;. to enforce further a due obſervance of the 
ſaid act it is enacted, That every conſtable, headborough, or 
« tithingman refuſing or neglecting to put that act into execution, 
4 or to account for and deliyer any forfeiture or penalty according 
« to the directions of that act, and every ſurveyor of any turn- 
6 pike road, aud every toll-gatherer, and all other perſons ems» 
« ployed or to be employed by truſtees appointed or to be appoint- 
5 od fog the repaizing reads, 2 do or fhall receive ſalaries or re- 
ban K 4 "2% 
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« wards, who ſhall witfully neglect, for the ſpace of one week 
t after the offence committed, to lay ſuch information upon oath 
« before one or more of his majeſty's juſtices of the peace for 
« the limit wherein ſach offence was committed, as by that act 
& is directed, ſhall, upon due information made upon oath before 
4 one of his'majeſty's juſtices of the peace for the ſaid limit, for- 
« feit for every ſuch neglect the ſum of 100. | £1 
32. A preſentment was, that from time whereof, c. there 
was and yet is a highway leading from the town of IF. in the 
county of H. to the village of H. in the faid county, for all his 
majeſty's ſubjects to paſs on foot over a certain drain or ditch be- 
tween the ancient inclofures within the pariſh of V. and town of 
H. but the ſame is broken, c. and that the inhabitants of the 
town of H. ought to repair, Wc. In error on the judgment for 
the crown it was objected, that the deſcription of the road was 
too uncertain, but particularly that it was not laid to be in the 
pariſh-of H. or in any other pariſh, but over a ditch between in- 
cloſures within the pariſh of V. And for this the judgment 
was reverſed. Rex v. the Inhabitants of Hartford, Trin. 14 G. 3. 
Cowp. 111. | 1 
33. An indictment will he againſt perſons who diſobey an or- 
der of juftices made upon them purſuant to the Hat. 13 G. 3. 
c. 78. /. 16. which empowers two juſtices upon view to order 
narrow highways to be widened and enlarged; for diſobeying an 
order of juſtices is a common law offence, and therefore puniſh- 
able by inditment. Rex v. Balme and others, Trin. 17 G. 3. 
Cop. G 8. 3 | 
34. It ſeems there, is this difference in the forms of indict- 
ments for not repairing highways' agaiuſt the pariſh in general 
and a townſhipin particular, that in the former there is no other 
allegation than that the road lies within ſuch a pariſh, and that 
the inhabitants of it are bound to repair; but where the indictment 
is againſt a townſhip or particular perſons it muſt allege that from 
time immemorial are bound to repair; which ſhews that the 
particular allegation is not neceſſary where they are bound by the 
general law. Vide what is faid by Sober, J. in Rex v. the Inha- 
tants of Sheffield, Mich. 28 G. 3. 2 Term Rep. B. R. 111. 
V ante, 35. To an action of treſpaſs for breaking and entering the 
> plaintiff s cloſe, the defendant juſtified under a right of way; 
the plea ſtated that before and at the time when, &c. there was 
and of right ought to have been a certain common and public 
highway leading, c. for all, &c. without alleging that it had 
been a highway from time immemorial. To this there was a ge- 
neral demurrer, but the defendant had judgment: for per cur. 
It is ſufficient to ſtate in a compendious way that it is an high- 
- way. Great inconveniences would follow if it were ot e, 
for ſtrangers paſſing along the ſtreets of London could not aſcer- 
tain when they firſt became Afpindall v. Brown, Eaft. 
29 G. 3. 3 Term Rep. B. R. 205. | | | 
Vide: Roll, 36. An indictment fornot repairing a highway ſtated, that from 
Ab. rt. time whereof, r. there was and is a commom and antient king 
6 FN highway 
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highway leading from the pariſh of H. in the county of C. towards M. pl. rg, 
and unto the. pariſh of G. in the county aforeſaid, for all, Wc, Mrs nine 
and that a certain part of the ſaid king's common highway called gopping a 
H. Way, ſituate, lying, and being in the ſaid pariſh of G. gontain- way = D. 
ing in length, Oc. on, fc. was and yet is in great decay. After 12 
verdict for the proſecutor, it was movel in arreſt of judgment, waguathed, 
becauſe it was not ſtated in the indictment that the road out of becauſe it 
repair was in the pariſh. of G. And the court were of opinion, e 
that the road being deſcribed as leading from H. unto G. excluded fm B. 
G. And the rule for arreſting the judgment was made abſolute, which ex- 
Rex v. the Inhabitants of Gamlingay, 2 30G. 3. 3 Term Rep. D- 
B. R. 5 13. | a 1 Hammond 1 


to remove all orders made at the laſt general quarter ſeſſions of £2: of the 
the peace, held at Wakefield on the 16th January, on an appeal c. 78. dad: 
of F. againſt the allowance of the accounts of the ſurveyors that the ſur- 
of the highways of the townſhip of H., it appeared by the affi- ler hall 
davits tHat on the 24 OFober 1793 the accounts of the ſurveyor of 1,1, the 
the highways were produced at the veſtry of the inhabitants of the ſeveral ſums 
townſhip, when ſeveral of 'the items were objeRed to, upon which - mw 
ſeveral of the inhabitants who were diſſatisfied with the accounts and derts 
attended, together with the ſurveyor, at the petty ſeſſions held in that cha- 
on the 16th October, before three- juſtices, who unanimouſly al- >. dirt 
lowed and confirmed the accounts. An appeal was entered againſt ch books 
the determination at the next quarter ſeſſions, which court diſ- andthe af+ 
allowed the ſeveral items objected to, and ordered the reſpond- — 
ents to refund the amount of them to the inhabitants of the in chat year 
townſhip. "The queſtion aroſe on the 13 G. 3. c. 78. % 48 and Bo. for the pur- 
and Baller and Groſe, Juſtices, were of opinion, upon comparing . we 
thoſe fections together, that it was not intended to give the quar- inhabitants 
ter ſeſſions any juriſdiction over this queſtion. The goth ſection 4 5 
only gives an appeal to the quarter ſeſſions in caſes for which no u ws oy 
other remedy is given. Then the queſtion is, Whether or not publick 
under the 48th ſection any other ſpecific relief be given for this nder 
caſe ? The appointment to go before the juſtice is to be made that ,urpo 
with the conſent of the inhabitants and the ſurveyor, and if they withia 25 
all conſent at firſt to go to the petty ſeſſions, inſtead of going be- — — 
fore the magiſtrate, the parties cannot afterwards object to it. 7.gons, to 
The juſtices at the petty ſeſſions have the ſame power over the be held in 
ſurveyor's accounts that any one juſtice has. Then as # remedy 2 
is given in this caſe in the 48th ſection, the juſtices at the quarter Michaeimas 
ſeſſions had no juriſdiction to receive the appeal; and the clauſe leſ- 
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| | y v. Brewer, T. 30 &31 C. 2. Burr. 376. 
37. Upon a rule to ſhew cauſe why a certiorari ſhould not iſſue The At 
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finds it juſt, or po pane it until ſuch ſpecial ſeffions, if he finds cauſe for fo doing; in which caſe it may de 
ſettied and allowed at ſuch ſpecial ſeſſions, after the parts objefted to by ſuch juſtice thall have been ex- 
plained and verified by proper evidence to the (atisfaQtion of the juſtices at ſuch ſpecial ſeflions j and in 
caſe any articies contained in ſuch accounts hall not be expl-ined and proved to the ſativiaQon of ſuch 
ices, they may diſallow the ſame ; and whenever the ſaid account ſhall be fo ſettled and allowea, or 
aforeſaid, all ſuch books and afſe/Tments (hall be tranſmitted to the churchwaroen or over - 
of the poor for ſuch pariſh, &c. to be kept for the uſe of ſuch paiſh, c. ; gad the ſaid ſurveyor 
forthwith deliver a duplicate of ſuch book and accounts, &c to the ſucceeding ſurveyor, & The 
ion enafts, that if any perſon fhali think himſeif aggrieved by any thing done by any juſtice or 
the peace, or other perſon, in the execution of any of the powe's given by thi- act, and for 
i method of relief bath been already appointed, every ſue perſon may appeal to the 

3 and it directs that this determination ſhail be final and conciutive to all intents and 
away the certierari.— In conſequence of the ce ti-rari granted in the cale of Rex 
Weſt Riding of Yorkſhire, the juſtices returned the order made upon the appeal 
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on the ground that the quarter ſeſſions had no juri dict on, for tha: the mode of aiow- 
preſcribed in the 43th ſection of the act was pointed out for the purpoſe of preventing 
to the quarter ſeflions. Rex v. Miichell and others, Trin. 34 C. 3. 5 Term Rep. 
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, () Soil and Things therein belong to whom? 


1. THx locus in quo being the property of the plaintiff, he had 
built a ſtreet upon it, which had ever ſince been uſed as a 

' - highway. The defendant had land contiguous, parted from it 
only by à ditch, and therefore laid a bridge over the ditch, the end 

of which reſted on the /ocus in quo. Held that treſpaſs lay: the 
plaintiff has not transferred the abſolute property in the foil; it is 
only a dedication to. the public ſv far as the public have occaſion 

- for it, a right of paſſage. | Sir John Lade v. & d, 2 Str. 1004, 
2. The owner of the ſoil was held entitled to recover the ſame 
in ejectment, but ſubject to the eaſement. Goodtitle on dem. 

; Celler v. Aller. 1 Burr. 133. / Nr 6 ed 


u (D) Made impaſſible, c. Remedy, and of ſetting 
4 + + .,- -. out.new Ways. 7 4 
T RESPASS. Plea, that locus in quo adjoins to à lane of the 
I plaintiſf's over which the defendant <p right of way; a 
_ becauſe the Jane + ono Wt Hy impaſſable the e 
neceſſarily went on the zdjoining land, in uſing his right of way. 

© Plea held bad, for this is a ſpecific way and the plaintiff is — 
bound to repair it. In highways it is otherwiſe ; they are for 
2222 if the uſual tract is impaſſable, it is for 
[4 good that people ſhould be allowed to Paſs in — 
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Une. So if this were a way of neceſſity it might require con- 


fideration. Taylor v. Whitehead, Doug.745. Vide contra, 3 Black. 


Com. 6. Boden, ©, 14238 . 8 
2. Under the grant of a free and convenient way for the pur- 
poſe of ing coals amongſt other things, the grantee has a 


right to a framed waggon-way. Senhouſe v. Chriſtias, 1 Term 


Rep. B. R. 560. | 

3. Under a grant of a way from A. to B. in, through, and along a 
particular way, the grantee is not juſtified in making a tranſverſe- 
road acroſs the ſame. id. 1 of 


For more of Chimin Private. in general, ſee {ions (N. b), 


Nuance, Treſpaſs, and other proper titles. 
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churthwardens. 
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(A. 2) The Power 
1. THE flat. 9 G. 1. c. 7. 4. enables the churchwardens and 


overſeers of the poor of any pariſh, with the conſent of 
the major part of the pariſhioners or inhabitants in veſtry aſſem- 
bled, Sc. to make certain contracts relating to the poor. The 
pariſhioners of D. by an order conſented and approved of the 


churchwardens and overſcers, or the major part of them, entering 


into a contract with V. A. for keeping, maintaining, and employ- 
ing the poor of that pariſh, in conf: he 
wardens and two of the overſeers did make ſuch contract with 
the ſaid V. A.; but the other overſeer refuſed to join. And 


the queſtion upon a motion for a mandamus was, Whether it was 


neceſſary that all the churchwardens and overſeers ſhould concur 
in making this contract, or whether the majority of them did not 
bind the reſt ? The court were of opinion that it did, for the 
flat. 43 Eliz. c. 2. has directed that the general acts to be done 
by the churchwardens and overſeers, reſpecting the poor, ſhall be 
done by the majority of them, and the ſpirit of that ſtatute per- 
vades all the ſubſequent acts reſpecting the government of the 
poor. Beſides, in common underſtanding what is required to be 
done by the churchwardens and. overſeers is ſatisfied by being 
os by a majority. Rex v. Begſſon, Eaft. 30 G. 3. 3 Term Rep. 

* . 9 
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church-rate, if the latter refuſed, which was the caſe here. 2 on 


ods : 
© 4s 
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quence of which the church- 


a was moved for to churchwardens to make a 
rate for the repairs of a pariſh church, and it was ſaid, that 
though in general the rate ſhould be made by the churchwardens 
and inhabitants at a veſtry, yet the former alone might make a 
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of them, and of the Pariſh, 4Vizer — 
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Churchwardens. 
curiam We cannot interpoſe a 
| * A 2 purely of e Rex Fo the 
| Chur, of St. Peter's Thetford, Trin. 33 Geo. 3. 5 Term 
Rep. B. R. 364. | e 


x49 


e 7. | (B) Election. 5 91 


1. DROHIBITION was ted to the {ſpiritual court, where it 
- * was libelled againſt the defendant, for not appearing to take 
upon him the office of churchwarden, though thereunto appointed 
by the ordinary. And it was held, that though the pariſhioners 
and parſon neglect for ever ſo long to chooſe churchwardens, yet 
the ordinary has no juriſdiction; for churchwardens were a cor- 
poration at common law, and are different from queſtmen, who 
were the-creatures of the reformation, and came in by canon law. 
The 3gth and goth canons ſay, that churchwardens ſhall be choſen 
by the parſon and pariſhioners, and if they diſagree, then one by 
the parſon and the other by the pariſhioners, et alioguin non erunt. 


Per curiam—The proper way is to take a mandamus 2 B. R. 


Stutter v. Freſton, in C. B. Has. 3 GC. 1. Str. 52. 
Vide 2. In a certain pariſh the cuſtom is, fer the parſon to appoint. 
23 one of the churchwardens, and the two old church wardens the 
27S. - other, but it goes no farther. The two churchwardens could not 
edit. agree, ſo one preſents B. and the pariſhioners at large chooſe C. 
| It was inſiſted for B. that his caſe was like that of coparceners, 
where if they diſagree, the ordinary may admit the preſentee of 
which he will, except the eldeſt alone preſents. On the other 
fide it was ſaid, that the caſes widely differed ; for in the caſe of a 
2 the ordinary has a e to tefuſe, but he has not ſo 
the caſe of churchwardens, for they are a corporation at com- 
mon law, and more a temporal than a ſpiritual officer. And a 
caſe was cited to be adjudged in B. R., where to a mandamus to 
ſwear in a churchwarden the ordinary returned, that he was /er- 
ws minime idaucus, & c.; but a peremptory mandamus was granted, 
cauſe the ordinary was not a judge in that cafe. court 
Id, that by the diſagreement the cuſtom was laid out of the 
cafe ; and then they muſt reſort to the canon (8gth), under which 
1 being duly elected, they decreed for him. Carton v. Barwick, 
af a Court of Delegates in Serjeant's Inn, 1718, Str. 1433. 
3. Libel in the ecclehaltical court for not taking upon him 
the affice of chapel-warden : the defendant pleads that it is a do- 
native, and thereupon moved for a prohibition; which was denied, 
the whole court being of opinion that though there was 4 dife 
| Ference as to the incu t, yet as to the pariſh officers there was 
none; for they ate the 'officers of the pariſh; and not of the pa- 


tron of the donative. Caſlle v. Richardſon, Mich. 13 G. 1. Str. 715. 


4. Upon a gueſtion where the common right of chooſing 
at it was in the 


aud agreed by the 
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or right in the parfon, to'name 
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that of common right it was in the parſon and paridhioners, and oa 6. 
therefore it lay on the other party to prove a cuſtom in the pay be 
riſhioners to chooſe both. Hubbard v. Six H.  Penrices Hil. 19:2. Pencice, © 
Str. 1246. en Su. CNL 
5. One claims to appoint 2 PS yr batons 4 in- 
ſtitutes a fait in Court-chriſtian againſt V. the church warden 
who was choſen by the pariſh; V. maves for a prohibition, 2. 
againſt which it was ſhe wn for cauſe, that the nature of the of- 
fice is entirely ſpiritual. But per Lees C. J. churchwardens are 
confidered as temporal officers in ſeveral acts of parliament. And 
the prohibition was accordingly Wes "wy lioms th . 
Eaft. 21 G, 2, Black. 28. 4 + 

6. At common law the b are elected by. the ee 
miniſter and inhabitants at large, but by ſpecial cuſtom bots 
may be elected by the inhabitants: however, if the churchwar, © 
dens bring an action for the goods of the church, and ſet up an 
election by the inhabitants at large, they muſt prove the ſpaciall 
cuſtom, of they will be nonſuited. Dubais v. —, Sittings * 4 


Trin. Term. 15 G. 3. Efpin. N. P. 403. _ tc 
7. Upon a motion for an information in the nature. of a ges 8. P. Rex 


warrants to try the validity of an election of churchwardens, it 8 
was determined by the court that they ought not to liſten to tha 1 Bott. 288. 


= 


— 18. 


application, for that it was deſtitute of every legal principle. This had edit. 


is not an uſurpation on the rights or prerogatives of the cron, 
for which only the old writ of quo ST Rem v: Shepherd 
and others, Mich. 32G. TÞ IIB Rep. B. N 381. nein Ch 


(D) AQions by or againſt them ; and what Remedy -v 4Viner 530. 
they have when their Time js expired. 


JF a churchwarden makes up his accounts and has them allowed 8 38 


at à veſtry, if there is a libel againſt the churchwarden in the 
ſpiritual court "relating to his account, a. prohibition ſhall 12 3 
tins v. Robinſon, Hil. 13 G. 1. Bunb. 247. — ; 


Churchwardens, who were cited ints the court of Litchfield to account, pleaded hat. they tad accounted 
at the veſtry according to law, which was rejected; and a prohibition was granted, for the ordinary is 
not to tak account, he can — 74. give a judgment gucd _— and to what purpoſe ſhould they 
be ſent back to thoſe who have r Po Wainwright v. Bag Eaſt. 7 G. 4. 
2 Andrews 175 in note. Cunn. 3 
he churchwardens of St. Andrew, Nornich, were cited in the Bi 's court to exhibit on oath « _ 
IL. ok all ſums of money which they had received and paid in the execution” of their office, 
= at a ſubſtquest court they accordingly did ; object ions were taken to two. articles of the account, 
rer accounts, 
mono 1 as the coſts; and for not appearing at a ſubſequent © court and obeying the 
judge pronounced them cotituriacious, and excommunicated them. But upon an application 
agar rnb e K. l. held, that when the church warden had derte intheir accounts, 
had done every thing which tho ſpiritual court had a power of enforcing. There was then an cad 


— 
of the juriſaiction of that court, it wa functut officio» With re to the compelling. of a 
of the chorchwardens avcounts the al 2 Maeder Jariiion, — there their authority 


ceaſed, and every thing which they d aterwards was 30 exceſs of ddt, for high - andes 
W Lemea-v. Goulty and angther, Hil. 29 G. 3. ad 


2, During the time + and B. were churchwardens a rate was . 


made for i air of the church: and D. not his ſhare, n 
ki, iter m year wy own; ce Hm to cope Albers 
payment; * 


& 


_ 
” 
* 
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Gets payment; be appearing, inſiſted to be diſmiſſed, for that the ſuit 
the charch- was not begun within their time. But the judge decreed him to 
wardens By - anſwer, whereupon he appealed to the arcbes; where the judge pro- 
whole mo. nounced againſt the decree to anſwer before there was a conteſtation 
ney, but be- of ſuit, but retained the cauſe. From thence D. appealed to the 
fore the \ delegates. And upon a hearing it was determined, that D. ſhould 

is col- . 2 

teftes their be diſmiſſed; and that the churchwardens, who can ſue only in a 
time is ex- politic capacity, could not inſtitute any ſuit after that capacity 
Fired, and, Was gone. But it was agreed, that if the ſuit had been begun 
wardens are Within their year, they might have proceeded in it after their year 
choſen, the was out; it being ex neceſſitate, to prevent people from delays, in 
_ order to wear out the year. Dent v. Prudence and Bond, Mich. 
dens, by 36.2. Ser. 852. ; , N 


having preſemed ſuch pariſhioners 4s refuſed to pay before the determination of their time, may ftill 


proceed againſt them, otherwiſe the new cbucchwardens muſt collect ſuch arrears, and reimburſe their 
predeceſſors. Fide x Bac. Ab. 376. | | 


Se. s. p. 3. Motion for a prohibition to a ſuit in the ſpiritual court 
_ 1 by the late againſt the preſent churchwardens, after ſentence 
* in the ſpiritual court, by which it was decreed that the preſent 
mould make a rate to reimburſe the former churchwardens mo- 
ney by them expended by the direction of the pariſh, and not paid; 

- it was infiſted. on the part of the defendants, and agreed by the 
- court, that the ſpiritual court has no power to order ſuch a rate 
to be made, which cannot be done without the pariſh, for they 
can only order an account. And the prohibition was granted. 


— 


Dawfon and others v. Wilkinſon and others, Trin. 10 & 11 G. 2. 


Andrews, 11. 


4. On motion relative to a proceeding in the eccleſiaſtical court 
for a church rate, Lord Harduicte, Chancellor, would not receive 


itz the eccleſiaſtical court has juriſdiction of it. If there was 


any thing like preſcription to diſcharge therefrom, that muſt be 
pleaded and denied; which is the common caſe of a modus, for 

which there may be a ſuit in the eccleſiaſtical court. If the modus 

s admitted, they may go on in that court; if denied, there muſt 
de a prohibition. Next, as to the diſcovery ſought, the coming 
into Chancery in aid to the eccleſiaſtical juriſdiction is always de- 

nied. The plaintiff cannot, becauſe this court will not be ancil- 

' lary to that; nor does the defendant there want it, becauſe he 

: may exhibit articles in that court, and have an anfwer on oath 
: | N. Anonymous, Fuly 24, 1752, 
2. 451. Means ug | | —* | 
"7% rt, churchwardens againſt a former churchwarden. 
I Wbe ulage riſh' had been for the vicar to chooſe one 
- -, churchwarden and the pariſhioners the other ; but diſputes hav- 


| — — ing ariſen, both the plaintiffs were choſen oy pariſhioners at 


Eafter 1794, and continued in office till er 1795, during 
which- time the action was brought againſt the defendant, 
- who had been churchwarden from Eafter 1790 to Zafer 1791, 


** 


to ſue 
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Churchwardens, 


st, that they were not duly appointed churchwardens; 2d, that 
they were not the immediate ſucceſſors of the defendant in the 
office. But a new trial was granted; the court being clear that 


the action was maintainable by the plaintiffs on both grounds; be- 


cauſe being admitted and ſworn into the office, and acting as 
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churchwardens, the defendant, who was a wrong -doer in with- - 


holding the money, ſhould not be permitted to deny their right 
to bring the action; and churchwardens being a corporation for 
the pu e of taking care of the goods of 2 church, the right 

or money withholden from the pariſh paſſed from one ſet 
to the other, it being perfectly immaterial whether the immediate 


or any other ſucceſſors of the defendant brought an action which 


was not founded in privity between them. Turner and another v. 
Bogner, Mich. 36 G. 3. 2 H. Black. 559. 


For werte general fe u and her 2 


proper titles. 5 W 


Circuity of Action. 


| See Bar, and other proper titles. 


ſ _ : 
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 Circumvention; | 
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Beo Fraud, and other proper Titles. 
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See. Probibition, and other proper titles,” and Bu, 
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 Inclined to think that be was a temporal _— 
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A ed. 
2 


8. C. cited 1. I. was ſaid per cur. that a pariſh clerk is an eccleſiaſtical of- 
TIT , ficer as to every thing bud his election. Townſend v. Thorpe, 
i eb. Trin. 13 G. 1. Hr. 776, 


Bourne, Mich. GG, 3. Str. . n Ann Aren ee 
In another caſe it was ſaid he is a temporal officer. Pitts v. Evans, Hil: 12 G. 2. Str. 1108. 
13 Vin. Ab. x55. pl. 7.— H., a pariſh clerk, was deprived by the parſon and/the hel pariſh for 
drunkenneſs doring 


ncht, and conſequently that he is not entitled to a mandamùs, Which r 
him to the office. Bur as a parifh clirk, whether appointed by ahZ parfon of ected by the pariſhioners, 


pariſh clerk was removed for good cauſe. 
pariſh clerk is 2 temporal right. „ INT arp e e 
altbough he were appointed by the parſon, is a ſervant to the pe- 


ü v. Aſhton, Mich,-28 Gy 2, Soyer, 159. |, - 
2. The plaintiff declared in prohibition-that he was ſued in the 
ſpiritual court for executing the office of deputy pariſh clerk with- 
out the licence of the ordinary. On demurrer it was queſtioned 


: whether a pariſh clerk can make a deputy ; the court ſtrongly: in- 


| clined that he may make a e being a miniſterial officer, 
Pale v. Bourne, Mich. 56 4 1 
Fd. nus. 3. Another queſtion made in the caſe (pl. 2.) was, Whether 
265- 272 the licence of the ordinary e? The court, after three 
ts, held, that a licence was not neceſſary; that the canon 
id not require it; and it would be transferring the right of a 
pointment to all interits-and purpoſes to the ordinary: The Inf 
-Futio juris canonici 22, ſays, he may be appointed ſolo preſbytero 
entia-epilcopi.- Peake v. Baurne, ibi. 
4- return to a mandamus directed to the vicar for reſtoring 
J. H. to the office of pariſh clerk was, that the office being at a 
Teertain tithe ngaiit, and the defendgdr; Wi whom It Belonged as 
© vicar to appoint thereto, not being at that time able to a per- 
1 for the office, did appoint J. H. thereto until he ſhould 
be able to find a proper perſon ; ddt F. H. was no otherwiſe ap · 
inted; that he was never admitted or licenſed as pariſh clerk 
the ordinary ; that the deſendant having Gave found a perſon 
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the office of pariſh clerk. This return was holden to be bad, and 


| defendant had a powe 


in the regiſter ; was actually in priſon at t 


(A) His Office. And appointed and diſcharged by 


, ri A ſeſſions of Cardigan, 


true, were a ſufficient cauſe to remove him from that office. 


SY WY Cw Fe ww | &@ Bu 


Clerk of a Parich. 


4 


a peremptory mandamus was awarded. And per Rider, Ch. JT 
As the office of pariſh clerk is prima facie an office for life, J. H. 
did by the appointment . a freehold in the office, the 
r of appointing thereto during ple 5 

and it does not appear that he had ſueh a power. Rex v. Sterling, 
Hil. 28 G. 2. Sayer, 174. Hee 
5 F 


conſiſtory court of the Biſhop of London, to admit one Robent 


Trott to the office of pariſh clerk of Clerkenzoell, being elected by 
the pariſh, it being ſhewn that the official uſually admitted 


to this office. Rex v. Dr. Hinchman, 3 Bae. Abr. 591. . 
6. On ſhewing cauſe agai A one to the 


again 
oſſice of pariſh clerk, it was ſtated, that the clerk was appointed 


by the miniſter ; that he had ſince become ban had not 
tained his certificate ; that he had been guilty many omiſſions 
e time of his remoyal, 
and had appointed a deputy who was totally unfit for the office : 
and ore it was ſubmitted that there was ſufficient cauſe for 


removing him. Lord Mansfield obferved, that the clerk certainly 


has his office only quamdiu bene ſe geſſerit. But though the mi- 
niſter may have a power of removing him on a good and ſuffi 
cient cauſe, he can never be the ſole judge and remove him ad 
libitum without being ſubject to the control of that court. The 
rule being enlarged that affidavits might be made on both ſides of 
the cauſe and manner of- amotion; it was upon reading the affi- 
davits held, that in this caſe there was no ſufficient reafon aſſigned 
upon which the court could exerciſe their judgment, nor was 
there any inſtance produced of any miſbehaviour of confequence, 
and therefore the mandamus was granted. Rex v. Warren, Clerk, 


Hil. 16 G. 3. Comp. 370. 
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- Clerk of the Peace, 2 


— 


Vide flat; 


2 whom, and for what. | 


IL In wridag iting was exhibited to the quatter g. C. 
inſt the clerk of the peace of that —— 
of miſbehaviour, which, if 2 nge dnn 
The nn. 


ſeſhons received the complaint, and ordered the defendant a copy 
and time to make his defence, and on the day appointed made an 


order to remove him from his office, which was afterwards re- 
| ak Os NT TE. moved 


Vol, II. 


4. Ry : f 7 8 7 


Clerk or the Peace, 
moved by certiorari into the K. B, and it was there objected to 
the order, that it being a conviction in a ſummary way before 
Juſtices of the peace and without à jury, and the fat. 1 V. & M. 
c. 21. requiring the removal to be upon due proof of the miſde- 

- meanour complained of, the evidence in this caſe ought to be ſet 
out, that the K. B. might ſee whether there was due proof, and 
_ 2 the juſtices, who may have deprived the defendant of 


rechold upon leſs evidence than they ought to have done, or 
ps upon that which is no evidence in point of law. But 
it was anſwered and ruled by the court, that there was a diſtinc- 
tion between orders and conviqions ; that in the latter the evi- 
dence muſt be ſet out, but not fo in the former, of which this 
was. And though it was ſaid here was a puniſhment which fol- 
lowed, vis. the loſs of the office, yet the ſame might be ſaid of 
moſt of the, acts of juſtices, where very ſevere penaltics often 
8 : follow. And the order was confirmed, Rex v. Lloyd, Mich. 
86G. 2. Kr. 946. | 
e, 22 G. 2. c. 26. /. 14. to the end that juſtice may be 
impartially adminiſtered in the ſeveral general or quarter ſeſſions 
of this kingdom, it is enacted, That no clerk of the peace or his 
« deputy, nor any under- ſheriff or his deputy, ſhall act as a ſoli- 
e citor, attorney, or agent to ſue out any proceſs at any general or 
4 quarter ſeſſions of the peace to be held for ſuch county, riding, 
. diviſion, city, town corporate, or other place within this king- 
« dom, where he ſhall execute the office of clerk of the peace or 
'« deputy clerk of the peace, under-ſheriff or deputy, on any pre- 
© tence whatſoever ; but if any clerk of the peace or his deputy, 
4 or any under-ſheriff or his deputy, ſhall preſume to act as a 
« ſolicitor, attorney, or agent as aforeſaid, ſuch clerk of the 
or his deputy, under-fheriff or his deputy reſpectively, ſhall be 
« ſubject and liable to a penalty of 50/, to be recovered as in the 
& act directed.“ | 5 | | 
3- An inditment, (for perjury committed by the defendant in 
giving evidence upon — proſecution,) which had been re · 
moved by certiorari from the quarter ſeſſions for Middleſex, ap- 
pearing to be of an exorbitant length, ſtating all che continuances 
on the former proſecution, c. which is- unneceſſary by the ex- 
preſs words of the far. 23 G. 2. c. 11. { 1, the court ordered that 
it ſhould be referred to the Maſter to ſee what part of the record 
. was unneceſſary, and that the clerk of the peace ſhould pay the 
— kathy by ſuch unnecefary part. Rey y. Moy, af. 
19 4 | - 19 . x g 
2 The clerk of the peace, whoſe duty it is to draw up all pre- 
8 ue of ee. in the ſorm is entitled to 
colts (upon à proſecution carried on hy him) under the fat. 
6. ALL So held in 2 225 cited Bae, J. K 
Rex v. Sharpneſs, rin. 27G. 3» 2 Term Rep. B. 48. 3 -0 - 
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client and Attorney. 
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See Title Attorney, ante, Supplem. vol. 1. p. 321. parti- 
cularly (R) and (X). | 
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Collateral, — 


(B) Collateral Promiſe. The Effect thereof. See ante 
tit. Actions (R), (U. 4), pf. tit. Contract and Agree- 


ment, particularly (N. 2). 
Collateral Security. Jes 


A LEASE of 60 years, which had been granted as a cellateral 
ſecurity to a recognizance for 3500 J. being expired, the 
plaintiff by his bill prayed to be let into poſſeſſion, and that the 
ſecurity might be vacated, or ſatisfaction entered on record. 
The court directed an account to be taken of the rents which had 
accrued fince the expiration of the leaſe, and received by the de- 
fendant, and to be deducted out of the principal, intereſt, and 
colts, and the plaintiff was decyeed to be entitled to a conveyance 
of the inheritance of the eſtate in queſtion, and poſſeſſion on pay- 
ment of what ſhould be found gue. Toomes v. Gage, 3 4, 261, 


For more of Collateral Security in general, fee Conditions (Sc), 
E. d), (F. d), Heir, Voucher (U. b. 2) to (W. b), and other 
U r 
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Collation. | 7%. 8 


» See Pręgſentation, and other proper titles. 
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See Efate, Grants, Kc. Mandamus, Viſitor, and other 
proper utles. | ; 
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1 Commiſſion and Commiſſioners, 
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| (B) Who may be Commiſſioners ; and their Power, 
. PHE conimiloners 0 


ught to be indifferent perſons; and 
aſter names are ſtruck, and one of the parties finds that 
the adverſe rty's commiſſioners, or one of them, is of kin, or 
- counſel or CER Lan ds 3-aho oye npo worden, 07 the 
Maſter of the Rolls upon petition, will order the adverſe party to 
name commiſſoners de novo, in the place of one or more of them 
m complained againſt. Pra#. Reg. 85. | | 
2. commiſhoners ball mme of kin to either party, nor 
maſter, nor partner, nor counſel, attorney, or ſolicitor in the 
. - cauſe, "pra. croditos, 'or concermys. in/» ſuit with ender party, | 
Pr. Reg. 84. 0 2 | 3 
3, If a commiſſionet eee . r 
- be ſuppreſſed, and the ſolicitor pay all c Frecher v. Moore, 


Dun. 289. N 
I ions taken by commiſſion, without ſpecial or- 


4. And all 
der, within or ten miles of it, ſhall be ſuppreſſed ip/o faFo, 
and not be admitted as evidence at the hearing of ahe cauſe, and 
's he who procurcd them ſhall be puned. Pra. Reg. 85. . 

N 8eme 


* 
* 


— 


Commiſſion and Commioners. 


8. Commiſſions are made returnable on a general 3 
or on any day certain in term, and they are not unfrequen 
made out returnable without dela 1 return, if the cond 
miſſion be made out in term time, holds to the firſt return of the 
enſuing term; if made out in the vacation, to the laſt return of 
the ſubſequent term. Gill. Chan. 135. 

6. If a commiſſion in England be taken out in the vacation, 
and has not a certain return, but only fine dilatione, it does not 
expire the firſt day of the following term, but may be continued 


in execution the whole of the next term, to the laſt return; 


though formerly it has been, that a commiſhon returnable fne 
dilatione, if it be within the kingdom, muſt be returned by the 


' ſecond return of the next term; and if executed afterwards it 


was void. Barnſley v. Powell, 3 Atk. 593. 2 Vern. 197. 

7. Commiſſioners and their clerks ſhall be ſworn to act i impar- 
tially, and not diſcloſe the contents of the depoſitions till publice _ 
ation. Rules and Orders of Chantery, 207, 8, g. 

8. One commiſſioner at leaſt mult attend on each fide; for if 
the plaintiff hath but one commiſſioner that attends on his fide, 
he cannot proceed to execute the commiſſion, unleſs one of the 
8 wget ny" —_ and joins with him therein: 

one commiſſioner for eac attends, may proceed 
in the execution of the cas, = and not 3 Pratt. 
89. 
22 go it a chank who writes for the commiſſioners be.examined 
as a witneſs, his examination muſt precede the examination of any _ 
other witneſs, except a commiſſioner under the ſame commiſſion. 
1 Vern. 309. Gilb. Chan. 133. 
10. 1 the commiſſoners have authority by cheir commiſſion, 


they ought to ſummon the witneſſes before . if they have 


not authority, the witneſſes ought to be ſerved with a ſubpana 
ad — Pract. Reg. 89. 2 

11. If the n are obſtructed, they ought to certify 
the obſtruction. Prad. Reg. 92 

12, If they cannot agree, an examiner ſhall be ſent ben. 
Pract᷑. Reg. 93. 

-13. The e may adjourn to another place or ane, 
if the witneſſes are infirm, Sr. Ch. Ca. 282. 
| 14- The order for examining a defendant as a witneſs, muſt be 
produced at the execution of the commiſſion, without which he 
cannot be examined: for its by virtue of that order, and the au- 


thority given to the commiſſioners by the court, they are em- 


powered to examine 2 — and without. the aQuual pro · 
duction of the original o egularly paſſed aud entered, they | 
muſt not preſume to examine a defendants 2 Harr. Ch. Pra. 472. 
; 1 After examination of the 8 the — 
ought to annex the depoſitions wit 3 to 
commiſſion and return it. Prat. Reg. 92. 

168. And the comrmiſfion executed ſhall be delivered to » maſter | 
eee *r 0 

L 3 16. O 
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Commiſſion and Commiſoners, 

17. Or by one who ſhall make oath, that he received it from 
one of the commilſioners, and does not know of any alteration. 
Pract. Reg. 92. 79. | ; EY | 
18. A commiſſion ſhall not be quaſhed upon petition, but only 
after a reference and certificate. Pra#. Reg. 86. 

19. No commiſhon to examine witneſſes can be executed in 
term me without /cave of the court; and to obviate all inconve- 
niencies, which may eventually ariſe in the execution of a com- 
miſſion, it ſeems adviſable in all cafes to engraft upon the ap- 

ication for a commiſſion. to examine witneſſes in England or 
ales, ** Leave to examine in term time.” 1 Harr, Ch, Praf. 479. 


puniſhed how. f 


1. THE commiſhoners ought to demean theniſclves well in the 
. examination of the witneſſes; for upon an affidavit of 
miſbehaviour, an attachment lies againſt them. 2 Com. Dig. 280. 
2. The commiſhoners muſt themſelves examine witneſſes, and 
not leave ſo e affair to their clerks or others: and they 
ought to examine them but to one interrogatory at a time, and 
not to read another to them, till they have anſwered the former. 
And the commiſſioners ſhall likewiſe take down what comes from 


- the witneſſes on their examination, and not it them on their 
don reading of the interrogatories, to ſet it down themſelves ; 


-but the tions muſt be carefully read over to the witneſs, or 
he ſhould be permitted to peruſe and conſider what he has de- 
z ſo that the commiſſioners may have the ſenſe and mean- 


of the witneſs ex re natd, without being tampered with; and 


if, upon ſuch reviſion, any errors appear, or the witneſs upon re- 


collection object to the ſtatement or penning of the depoſitions, 
the ſame muſt be rectiſied; and herein the commiſſioners ſhould 
be attentive. A- witneſs may be allowed to. uſe ſhort notes, 


which he brings with him, to aſſiſt his m 3 but not the ſub- 


ſuch notes ver- 


witneſſes, and appointed a new day to examine more: the 
ant s commiſſioners took up the iſtion, carried it away, aud 


came not at the day appointed : the plaintiffs came and examined 


the commiſſion, and certified theſe 


* 


* 


neutral port. 


Tommiſſion and Commiſtioners. 


edurt would make further order, : Toth. 39. Cary's Reports; 43. 
Harr. Pract. Ch. 115. | | * ö 
44᷑. If any practiſer, or other perſon, goes about to tamper wit 


or ſuborn any witneſs, upon complaint made thereof, and upon 
examination of the matter upon oath, he muſt ſtand committed + 


and if one commiſſioner obitruts another in his duty, or ex- 
amines irregularly, he may certify ſuch behaviour to the court 


without affidavit ; but if complaint of any improper conduct in 


a a commiſſioner is made by the party injured, the ſame muſt be 
. ſupported. by affidavit, or the court will not notice it. Gili. 


Chan. 143. * 


(D) Commiſſions granted. In what Caſes, and how 
1 to be execute. "I 
I. A Commiſion to take an anſwer of a 
foreign country at war'with us, muſt be executed in that 
very country; a commiſſion to examine witneſſes at the neareſt 


v. Romney, Ambl. 62. a7 
2. On an application for a commiſſion to examine evidence to 


ſhew that legacies given in two codicils were both intended for 


the legatee, the legatee ought to ſwear ſhe believes that to have 
been the intention. Coote v. Coote, 1 Bro Ch. Ca. 448. 

3. A motion for a commiſſion to examine witneſſes abroad, 
muſt be on affidavit that the matter aroſe there, or on reading 
ſufficient to ſhew it out of the anſwer. Akers v. Chancy, 2 Bro. 


Ch. Ca. 273, : | 
4. In order to obtain a commiſſion to examine an evidence 


abroad, it is ſufficient to ſtate the name of the witneſs, that his 


perſon reſident in a 
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evidence is material, and that he is abroad. Oldham v. Carleton, 


4 Bro. Ch. Ca. 88. 85 | 
5. The ſolicitor in the cauſe was ordered to make an affidavit 


as to his ſending a commiſſion abroad to be executed, and the 
manner in which he received it back. 'Bowrdillon v. Alleyne, 4 Bro. 


Cb. Ca. row, hi 75 
E) New Commiſſions granted. In what Caſes, and Wings. 


1. WHERE commiſſioners on one fide do not attend, is order 
13 to have a new commiſſion, the affidavit muſt ſtate that 


the party or his agents have not ſeen, heard, or been informed of 


the depofitions on the other ſide. Geaff v. Barber, 2 Bro. Ch, Ca. 1. 

2. A commiſſion having iſſued, to four commiſſioners to make 
partition, two of them. made one return, and the two others an- 
other perfectly different, and awarding different · parcels to the 
parties. The defendants took exceptions to both the returns. Upon 


the exceptions coming on to be atgued, it was objected, that th 
cauſe could not go on, an the mar; ens prefer. one return 
8 FTI . 10 
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Commiſion and Commiſſioners. 
to the other. Lord Chancellor Thurlew refuſed to proceed, and 


commiſſion to iſſue; but ſaid, the defendants ſhould 
not have e: —gkp—u — Der cd top” 
prefſed, and ordered the depoſit to be to plain- 
tif. Corbet v. Davenant, 2 Bro. CB. Ca. 252. ET 

3. If the defendant ferves his witnefſes, and they do not ap- 


ordered a 


pear, R or by order of 


Pract. Reg. go. 
4 "th if he does not examine any witneſſes, nor puts in his 
he ſhall not have i it, without order upon motion, 
and athdavit, and coſts And he ſhall bear all the charges 


of it in court and in the country; except where the other alſo 
_ examines more witneſſes, for then it ſhall be at equal charge. 


And he ſhall bear the e though the other fide croſs-examine 
his witneſſes. And the charge ſhall be aſcertained, by the affi- 
davit of him who expended it. Pract. Reg. 87-8. 

5. If be examinesa witneſs, he ſhall not 1 a new commiſ- 


non to re-examine him, though the witneſs makes affdavit that he 


was ſurpriſed. CB. Ca. 2 5. : 

6. But in ſuch caſe he may hare an order, that the witneſs be 
examined, ans Faro xe nee Tag 233 80 if any party does 
Nr all his wit may be a new commiſſion. 
if he feſt enen be quaſhed; or if by the default of 


dim who had the commiſſion, n 


not executed. Rules and Orders of Chancery, 109. 


For more of Commiſſion and Commi ; in gene foe Wh" 
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Commitſion of Rebeliton, 


_— v uſually divefted to fuck comimiioners as the 


plaintiff names, which are commonly four or more, as 
plaintiff or his folicitor ſhall chooſe : and if the party be taken 
in of near Londen in term, or the time of the public ſeals, they 
ate to bring him to the Fleet : but if the return be of any long 


diſtance, and the the eommiſſione 
to he and voto ep him Ingen in prin in the one 


 - Commiſſion of Rebellion; 163 
and motion, and a day given to ſhew cauſe to the contrary, will ; 
order them to be — till they bring in the body or pay 
the debt: and therefore it is neceſſary and uſual, for the . 
ſioners to take a bond from the perſon ſo in contempt, with one 
or more ſureties, to the Maſter of the Rolls, with condition for his 
appearance, unleſs it be for payment of money decreed, or not 
performing a decree ; in which caſe, the commiſſioners ought not 
to take bail, nor ſuffer the defendant to enter his appearance with 
the regiſter, but the commiſſioners ought to bring the defendant 
into court, and have the court moved, that the defendant may be 
turned over to the Fleet priſon, where he is to remain till he has 
paid the money, or performed the decree, and cleared his con- 
tempt; and then the court will order him to be diſcharged : and 

if any perſon ſhall reſcue him, the court will order the reſcuer to 
ſtand committed. Toth. 38, 39. >> op 

3. If the eſcape be with the conſent of the commiſſioners, they 
may be committed till they pay the debt. Pratt. Reg. 95. 

4. The commiſſioners have power by their commiſſion, to call 
to their aſſiſtance any perſon or peace officer to aſſiſt them in taks 
ing the rebel; and they may, with the aſſiſtance of a peace of- 

- ficer, break open his houſe to take him, by reaſon of his co 
to the king and the law; which they cannot do upon an atta 
ment, or attachment with proclamation : for where you are to 
take the party as a contemner of the law, the deſign of the writ 
is, that he ſhall not be any where protected by the law; and 
therefore it implies an authority to enter into his houſe. 1 Hary. 
Ch. P ral. 248. * | ? 

5. And this is indeed the reaſon why this proceſs is directed tb 

commiſſioners under the great ſeal, and not to the ſheriff, becauſe 
the ſheriff cannot be ſuppoſed to execute all fuch proceſs in per- 
ſon ; and it may be inconvenient to truſt ſo great a power with 
the deputies of the ſheriff's nomination 3 and therefore this court 
appoints its own commiſſioners, who are enjoined to do 
2 carefully; and are anſwerable to the court for their miſcar- 
— and therefore if an action at law be brought for an aſſault 
and battery, or falſe impriſonment, in executing a commiſſion of 
rebellion, an injunction will be granted, becaufe the irregularity 
ought to be puniſhed in this court, and can only be determined 
— examined here; for at law, ſuppoſing the commiſſion ifſued 
regularly, they will not take that as a juſtification. 1 Fern. 269. 

6. A commiſſion of rebellion may be executed on a Sunday, 
though it iſſued for want of an appearance, or an anſwer only: 
and a juſtice of the peace hay no power to bail a man taken upon 
this commiſſion. Ex partei hitacburcb, 1 Ath. 56. of 

7. The defendant having been taken upon 4 writ of rebell'on - 
upon a Sunday and having been reſcued, the court was moved 
that he might ſtand committed, which was ordered accordingly. 

' Lord Chancellor La þ ſaid, it was certainly true, this writ PER 
| be bam reed a Sunday, but that he much difapproved 
ich an execution of it, unleſs in caſes of abfolute nee where 
3 | 5 | at 
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it could not be executed upon any other day. It appeared that 
the commiſſioners had threatened to execute — in the 
church, upon which Lord Chancellor declared, that if they had, 
he would have puniſhed them, and that indeed they would have 
been puniſhable by law. MS. 13th June 1797. 
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(aA) Form of Commitment. How. In Caſes not 


* criminal. 


.. 


here is a determined puniſhment for ſuch a time. The defendant 


bere is committed in execution, which is his puniſhment ; there- 


fore the commitment ought to ſay for how long. Regina v. Green, 

Hil. 13 Anne, Forteſc. 274- | 

2. The defendant being brought up by habeas. corpus, it ap · 
by the return, that he was committed for deer: ſtealing, as 


tze flat. 3 am nag oor vera: ove. iro ogg 


treſs ; and this was done by one juſtice under the fat. 5 G. 1. 
Two exceptions were taken to the warrant; iſt, Becauſe it did 
2 the conviction was ever confirmed in K. B. or that the 
rule for confirmation was delivered to the juſtice, and the words 
of the ſtatute are, © that after the confirmation of any conviction 
« and delivering the rule to the juſtice, it ſhall and may be law- - 


4 ful,” s. „re eee 
diſtreſs; 


ede e „ that there was no ſufficient 
whereas ought to haye been a warrant to levy, and a return 


to that, that there was no diſtreſs, it might be the conſtable only 
| told him ſo. Et per Pratt, C. J. and Forteſcue. J. — The warrant 


is well enough ; for as to the laſt objection, the word certified im- 
ports it to be in a legal manner. d as to the other objeQion, 


_ cho comittion. is confirmed 1 the bene docs not gve the Julie 
rev 


a new juriſdiction, but only revives his old one, which was ſuſ- 
by the certiorari. But J. thought the old jariſdition 
iorari is was a new - 


71 a Commitment. 

| to take a /evar; from the: court, or apply to the juſtice; and the 
delivering the rule is what makes his election. The juſtice ſhould 
alſo have ſhewn a return, that there was no diſtreſs before he 
could order the man to be impriſoned. But the defendant was 
| remanded, there being two juſtices againſt one. Rex v. Whitlock, 
Hil. 6 G. 1. Str. 263. | E 

3. The defendant was committed by the commiſſioners of bank- 
rupt, whg in their warrant recite, that he had been examined be- 
fore them upon his oath, upon which examination he had notori - 
ouſly prevaricated ; they therefore commit him without bail or 


mainprize until he ſhall make a full and true diſcloſure and dif- 


covery of his eſtate and effects, or be otherwiſe delivered by due 
courſe of law,, Upon a habeas corpus it was moved, that the de- 
fendant might be diſcharged; iſt, Becauſe the fat. 1 J. 1. c. 15. 

requires there ſhould be interrogatories exhibited for his examin- 
ation, that ſo he may have time to conſider of his anſwer. Per- 


haps this prevarication might be i a matter they had no power 


to inquire into. 2d Prevaricated is ſo looſe an expreſſion, he 
might prevaricate, and yet give a full anſwer at laſt. 3d, Or be 
otherwiſe diſcharged is wrong, Salk. 351, 348.—Et per cur. Inter- 


rogatories are a term known in law, and import that queſtions are 


put in writing. The bankrupt ought to have a copy, and time to 
conſider of his anſwer. The commitment not purſuing the 
words, the priſoner muſt be diſcharged. Rex v. Nathan, Mich. 
4G. 2. Str. 880. N. 8 | =. 
©» 4+ By the return to an habeas corpus it appeared, that the de- 

fendant was committed by the Vice-Chancellor of Oxford for car- 
rying goods between Oxford and London without a Univerſity 
licence, there to remain until he gave ſecurity to carry no more, 
and obſerve the ſtatutes of the Univerſity for life. Et per cur,— 


It is an illegal commitment, and he mult be diſcharged. Rex v. 


Barnes, Mich. 5 G. 3. Str. 917. | | 
5. The defendant came up from Oxford gaol by habeas corpus, 
and it appeared that he was committed for want of ſureties in an 
action in the Vice-Chancellor's court of injury and damages to 
the value of ro00/. and by warrant the beadles of the Univerſity 
were required to carry him to priſon. But he was diſcharged by 
the court of K. B.; rſt, becauſe the warrant was not directed to 


2d, uſe it did not appear the plaintiff had made any affidavit 
of a debt, without which the court below could not hold to bail. 
Rex v. Smith, Eaft. 5 G. 2. Str. 934. 


6. The defendant was carrjed by her maſter before a juſtice of - 


who committed her to Bridewell as an idle, diforderly per- 


, and for inſulting her maſter; it was further ſer forth, that 


ſhe was committed for want of ſureties; and directions to the 
| Fer be to keep her until ſhe found good and ſufficient bail z upon 

being brought up by habeas corpus and ſureties offered, it was 
remarked by the court, that there was no certain time limited in 


the commitment how long ſhe ſhall remain a priſoner, 9 


any e, but was only generally to carry him to priſon; and, 
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next ſeſſions, c. and ſo by this means ſhe remain a priſoner 
for life. © Rex v. Cartor, Mich. 6 G. 2. Kah ol. 
7. A warrant of commitment was as follows: „V. C. and 
% F. C. being convicted upon an indictment for affaulting T. 8. 
c are committed to New- Priſon, Clerkenwell, for the ſpace of one 
« month next enſuing, and to aſk pardon upon their knees of the 
Wh ce the ſaid T. S. at the place where the offence was committed, 
N . and to cauſe an account of the ſaid ſentence to be printed in 
ac the Daily Advertiſer, and not to be diſcharged out of priſon 
« until they have undergone ſuch impriſonment, aſked ſuch par- 
« don, and cauſed ſuch account to be publiſhed, and when diſ- 
„ charged to pay their fees ſeverally, 1/. 1s. 8d.” The defend- 
ants being brought up by habeas corpus, a rule was made to diſ- 
charge them; for, per cur. Every part of this judgment is ille- 
gal except the impriſonment. 2 V. Callyer and another, Trin. 
25 & 26G. 2. Sayer, 44. a 8 
Vide Rex 8. A warrant of commitm two Secretaries of State was 
v. Wird- in theſe words, © Charles Earl of and George Dunk Earl 
— Han « of Halifax, Lords of his Majeſty's moſt honourable 3 
Pratt, C. J. © cil, and Principal Secretaries of State: Theſe are in his Ma- 
in the caſe , jeſty's name to authorize and require you to receive into 
Wilkes, ov. © cuſtody the body of F. V. Eſq. herewith ſent you, for bei 
ferred, that © the author and publiſher of a moſt infamous and ſeditious li 
whether® „ intitled, Er. tending to enflame the minds and alienate the 
— can ex aſſection of the people from his Majeſty, and to excite them to 
officio with- 4 traiterous inſurrections againſt the government, and to 
- outany , © him ſafe and cloſe until he ſhall be delivered by due courſe of 


acrime . was charged by any evidence or information upon oath'before 
was a differ- the Secretaries of State, that he was the author Gr kiſs of 


that before to the contrary the Secretaries of State committed him to the 
the court; Toroer upon their own mere imagination or ſuſpicion that he was 
or the author and publiſher of it. In anſwer to which the court were 
his 6ght be Of opinion, that it is not neceſſary to ſtate in the warrant that V. 
may cm. was charged by any evidence before the Secretaries of Statt, and 


| mirthecri- that it was not requiſite to ſet out in the commitment more than 


bet the offence and the ſpecies of it. Rex v. Jabn Wilkes, Eſq. Egft. 
s 3G. 3. 2 Vi 11. . Mt 
hw hath : an offence, et it Na Er bis wept) op T 
neee 
Fmmagiſtrate, who ſhould thereupon act the orficial part by granting a warrant to apprehend the 
+ en ea dab tool com Vide 
158. ' | 8 | 

9. Another objection taken to the commitment in the cafe 
. 8. was, that it was too general, and did not ſet forth ſufficient 
' - - - fubſtantial matter whereupon the court could judge whether the 
4-4 — Leandra gage: ga* 
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Pf it) was ſuch a libel and had ſuch à tendency as the warrant 
attributed to it: that the warrant not having ſet forth the publie- 

ation or ſuch parts thereof as the Secretaries of State deemed in- 
famous, ſeditious, c. the court cannot judge whether any fuch 
paper ever exiſted, it not being before them, or if it does exiſt, 
whether it be an infamous libel or not. But the court were of a 
contrary opinion; and Pratt, C. J. ſaid, that a warrant of com- 
mitment for felony muſt contain the ſpecies of felony briefly ; as, 
« for felony for ths death of J. S. or for burglary in breaking the 
<« houſe of J. S.“ &c.; and the reaſon is, becauſe it may appear 
to the judges upon the return to the habeas corpus w it be 
felony or not (a). The magiſtrate ſorms his judgment upon the (a) It ſeems 
writing, whether it be an infamous and ſeditious libel or not at his e 
peril, and perhaps the paper itſelf may not contain the whole of #.1,, i« is 
the libel 3 innuendos may be neceſſary to make the whole out: not «blo. 
there is no other word in the law but libel whereby to expreſs the . necet- 
true idea of an infamous writing © we underſtand the nature of a hex rw 4g 
libel as well as a ſpecies of felony ; it is faid that the libel ought . niouſly* 
to be ſtated, becauſe the court cannot judge whether it is a libel 24 be | 
or not without it; but that is a matter for the judges and jury to commit. 
determine at the trial. If the paper were here (ſaid his Lords ment. But 
ſhip) I ſhould be afraid to read it. We might perhaps be able to che © 
determine that it was a libel, but we could not judge that it was the fas 
not a libel, becauſe of innuendat, &c. It may be ſaid, that with- faced tp be 
out ſeeing the libel we are not able to fix the quantum of the bail; an fe. 
but in anſwer to this, the nature of the offence is known by us; 
it is ſaid to be an infamous and ſeditious libel, c.; it is ſuch a pa-ticular 
miſdemeanour as we ſhould require good bail for, (moderation to 8 

be obſerved, ) and ſuch as the party may be able to fecure (4). Rex 
v. J. Wilber, Ei. ibid. 4 | | — 
that act, otherwiſe the court, upon an habeas corpus, is bound to bail the perſon committed. Rex v. 
Judd, Hil. 28 G. 3. 2 Term Rep. B. R. 255. ; 
. (5) But notwithſtanding theſe objections to the mere form of the commitment were thus overruled, the 

ndant was diſcharged without bail, he being a member of parhament, and therefore entitled to privi- 

lege to be free from arreſts in all caſes except treaſon, felony, and actual breach of the peace. A libel at 


the utmoſt only tending to a breach of the pens og nh it was abſurd to re- 
quire ſuretzes of the peace or bail in the caſe of a libeller, - Jide 2 Will. 159, 166. 


. 
* 


10. The defendant had been convicted by two magiſtrates as a Anotber 
rogue and a vagabond, upon the fat. 17 G. 2. c. 5. / 7. for run- objeQtion 
ning away from his pariſh, and leaving his wife and children to be 28 
maintained by the pariſh, Objection Was taken to the commit - mitment, | 
ment — iſt, That it was not alleged that his wife and children were vis that be 
chargeable to the pariſh: 2d, That he was not committed for vided; 9 — 
any limited time, but till he ſhould be diſcharged by the laws the court _ 
e and cuſtoms of this realm.” It was held that theſe objeQtions bought the 
| were ſufficient to invalidate the commitment. Rex v. Hall, Hal. dun il gk. 
$ . 3. Jurr. 1636. Pp. * cient, and gave no opinion as to this. Burr, 1636. 


22 The defendant had been commiited to the houſe of cor- 

— xeQtion for diſobeying an order of two magiſtrates adjudging her 

child to be a baſtard, _cnjering Foy to maintain it, by paying 
as the child ſhould * » 


d. a week for ſo long a time 


58 Commitment. . 
the pariſh, there to remain without bail or mainprize, except ſhe 
ſhall put in ſufficient ſurety to perform the ſaid order, or elſe, t. 
or be otherwiſe diſcharged by due courſe of law. The defendant 
was unmarried when the child was born, but at the time of the 
commitment was married. An objection was taken to the war- 
rant of commitment, that the juſtices of the peace had no power 
under the 18 Elia. c. 3. to make this order upon her for her main- 
taining the child, ſhe being a married woman, and ingapable of 
having any property. But it was held that a feme covert is liable 
to be proſecuted for crimes committed by her; that the woman 
having diſobeyed the order of the juſtices, the 18 Elia. preſcribed 
the puniſhment inflicted upon her; and that there was no need to 
_ ſummon the huſband. 8 | 

Another objection was taken that by the 18 Elia. the commit- 
ment ſhould have been to the common gaol, whereas here it was 
to the houſe of correction. But it was held to be a good commit- 
ment within the 6 G. 1. c. 19. , 2. though it might have been bad 

under the former ſtatute. Rex v. Taylor, Eaft. 5 G. 3. Burr. 1679. 
12. A writ of habeas corpus was e at ypcanigerc 
Felds Bridewell to bring up the bodies T. and F. The return was, 


- << well, 
2 

1 Nerz. 

5 put oy viction, and it ought to be ſhewn that the 


« others here it does not even appear by whom they 
herewith only ſaid in the warrant © brought before nie and convicted.“ 


were diſcharged, Rex v. York and another, 


&« derly perſons, of evil fame, and common night-walkers, againſt the ſtatutes, Ac. them to hard labour 


8 - in ; hall ' 
ECT EEE on Oins ends ey tend ant 6a) ly”? he. The es ns hams 


« charged by due and fea] this,” &c. There was no 
added as ſubſcribed under the warrant of commitment, but the name of Sir J. F. was ſet in the 
.  everthe locus figilh ; nd fo it was in the warrant. 54 1 


13. A commitment for an offetice againſt the — as 


The not ſbewing before whom they were convicted is a groſs 


ich. 11 G. 3. Burr. 2684. | 5 
convifted upon the oath of H. one of the conſtables of C. for being looſe, idle, 'diſor- 


ETA M_L_CG_=w r r p Sat. i2n. 
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AS Werner re 
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4 Commitment. | 
cuſtody in the gaol-(naming it), © there to remain and continue 
«© until he ſhall be diſcharged from thence by due courſe of law.” 
It was objected that he ought not to have been committed till he 
ſhould be diſcharged by due courſe of law; but the words of the 
ſtatute ſhould have been purſued, viz * till he gives a ſatisfactory 
« account of himſelf to the juſtice who commits him, or till he 
« makes proof of his innocence before the ſaid juſtice, or till 
« he gives or finds ſecurity not to be guilty of any of the offences 
« aforeſaid.” And the court concurred in opinion that the com- 
mitment was ill, on account of the improper coneluſion. The 
true diſtinction is, that where a man is committed for any crime, 
either at common law or created by act of parliament, for which 
he is puniſhable by indictment, there he is to be committed till he 
is diſcharged by due courſe of law. But when it is in purſuance 
of a ſpecial authority, the terms of the commitment muſt be ſpe- 
cial, and exactly purſue that authority. Stephen Maſb's caſe, 
Hil. 12 G. 3 Black. 805. F a 

14. A perſon had been committed to gaol under the fat. 19 G. 2. 
c. 34; J. 1. by a warrant, ſtating that he, with others armed, had 
al 


ided and aſſiſted in reſcuing uncuſtomed goods, and had aſſaulted 


and wounde and maimed an officer of exciſe in the execution of 
his duty. The words of the ſtatute are, © That if any perſons, 
<« to the number of three or more, armed with ſire- arms, or other 
cc offenſive weapons, ſhall,” &c. An objection was taken to the com- 
mitment, becayſe it did not ſtate that the priſoner was armed, but 
only that he did certain acts with others armed ; and therefore it 
did not appear that he was charged with any offence within the 
act, wh. ch ſays, * in caſe any perſon ſo armed with fire-arms or 


« other offenſive weapons,” Cc. But the court were of opinion, 


that if he was preſent, active, and concerned, it is not neceſſa 
under the act that he ſhould. be individually armed. Franklyn's 
caſe, Hil. 23G. 3. Leach, 218. | 
015 A queſtion was made, whether magiſtrates have a power of 
mitting a pauper to priſon for reſuſing to anſwer queſtions 
ropounded to him relative to his ſettlement ? the court ſeemed 


inclined to think they had ſuch a power, but did not determine 
the queſtion, But ſuppoſing them to have ſuch a power, it was 
held that a commitment until he ſhould anſwer” was right. 
For a party committed for reſuſing to be examined is to clear him- 


ſelf ; and when he will anſwer he mult give notice to the magiſ- 


. 


159+. 


* 


trate (a). Rex v. Jackſon and anorber, . G2, 1 Term Rop. |. compare 


B. R. 653. 


ils caſe to 


that of a commitment by the commiſſiorers of a bankrupt, where the party committed wut ſend word 


when he will ſubmit and anſwer the queſtions. 1 Term Rep. B. R. 654. 


* 


16. It was objected to a warrant of commitment by = juſ- . Rex v. 


tice of the peace, under the vagrant act, 17 G. 2. c. 5. that it only 


Term 


ſtated the defendant to be charged with, but not that he was con- k. R. 1 
yicted of the offence of which he was accuſed ; and the whole The 


court agreed that the commitment was void. It is a commitment 


ſend int was - 


——— — 


* 


160 Commitment. 
to priſm in execution, and not by way of ſafe cuſtody till a future trial. 


e pe” hy Rex V. Rhodes, Eaft. 31 6. 5 4 Term Rep. B. X. 220. 


form : © Receive into your cuſtody the body of 7 C., brought before me . H, &c. charged before 
4 me the ſaid juſtice, on the cath of B., for running away before the expiration of the ſeaſon for which 
e he was hired, contrary to his contract, as well as againſt the fiat. (6 G. 3. c.25. ſ. 3.) in ſuch caſe 
4 made and provided, and bim ſafely keep in your cuſtody for one month, &c. It was objected that the 
warrant of commitment merely ſtated that the defendant was charged with the offence without adding that 


he bad alſo been convicted. And Lord Kenyon, C. J. faid, that the court had looked into the caſe of Ren 


and it could not be diſtinguiſhed from the 
8 IRE pn att, To hen Le 
17. The warrant of commitment in the caſe fl. 16. concluded 
thus, him the ſaid F. R. therefore ſafely keep in your cuſtody 


« until the next general quarter ſeſſions of the peace to be holden * 


« for the ſaid county, then and there to be further dealt with ac- 
« cording to law; and for ſo doing,” Cc. It was objected that 


_ "this commitment was bad, for not having purſued the wofds of 


the ſtatute in committing the defendant till the next ſeſſions, or 

until diſcharged by due courſe of law, which the act has pro- 
. vided may be done by two magiſtrates, of whom the committing 
magiſtrate ſhall be one. And Buller, J. agreed in the exception, 
Rex v. Rhodes, ib. 2 x 


For more of Commitments in general ſee Habeas Corpus "2 
and other proper titles. | | 71 » 


8 — — — 2 —_ * „ -B —— bw a i „ K 
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Common. 


than by the Statute of Improvements. ¶ Alſo, of 
_ cultivating Commons and Common Fields. ] 


of the majority in number and value of commoners, and 
« a like majority of commoners with conſent of owners, and 
« any other perſons with the conſent of both, may incloſe any 
« part of commons for the growth of wood. And any recome- 
« plcy agen bn made go ſuch commoner, is to be ap 
« priated for the relief of of the pariſh in which ſuch 
_ « commoners lie. If the 'be deſtroyed in ſuch incloſures, 
« the offender may be puniſhed according to 6 G. 1. c. 16.—If 
not convicted within 6x months, the owner ſhall have ſatisfac- 
4 tion from the adjoining pariſhes, as for fences overthrown, by 


2 8 


6 curithe penalty af 6G. 1. . 163. 17 


(Z). Of incloſing and fiinting Commons, otherwiſe 


BA 36. „ Owners ef commons with. the gonſent 
cc 


a = @AKÞ. a @« + 


. fat. Wifm. 2. Perions deſtroying wood in commons allo in- 


* _—— 


, 23 << V. Ro © 5 y Y us 


- 


Common, 


* By 31 G. 2. c. 41. 4 The recompence on inclofing is to be paid 
« to perſons intereſted in proportion to their intereſt, and not to 
« the overſeers for relief of the poor. Tenants for lives, or years 


4 determinable.on lives, are deemed owners under 29 G. 2. dur- 


© ing the continuance of their eſtates.” 


By 13 G. 2. c. 81. / 1-3.—25. * Arable lands in open or 
«© common fields ſhall be ordered, fenced, and cultivated, in ſuch 
«courſe of huſbandry, and under ſuch rules and reſtrictions as 


tc three-fourths in number and value of the occupiers thereof, at 


« any meeting, of which 21 days previous notice ſhall have been 
tc given, with the conſent in writing of the proprietors, their 
« guardians, truſtees, or agents, and the rector, impropriator, 
« or tithe-owner, ſhall direct; and ſuch occupiers may appoint 
tc field-reeves to ſuperintend the ſame.” . 

Sect. 2. But ſuch rules and reſtrictions not to be in force be- 


* yu fix years, or two rounds of tillage.” 


4. „ All expences of ſuch ordering, fencing, and culti- 
« yating, which ſhall, at a meeting to be held after fix days no- 
« tice, by the major part in number and value of the occupiers 
« preſent, be deemed common expences, are to be borne and 
« paid by ſuch occupiers, in proportion to the yalue of their 


44 lands in ſuch common fields; and, for raiſing the ſame, aſſeſſ⸗- 


« ments to be made and collected upon them, as ſuch majority 
« ſhall direct; which ſhall be levied by virtue of the warrant of 
« one juſtice, by diſtreſs and ſale.” 5 

Sect. 7. Three - fourths in number and value of ſuch occu- 
« piers may, at any meeting to be held in purſuance of 14 days 
« notice, previous to the uſual time of opening ſuch common 
lands, poſtpone the opening of the ſame, for ſuch reaſonable 
« time as ſhall be thought neceſſary; and may ſettle how long 
te the ſame ſhall continue open, and limit and ſettle the number 
« of cattle which each occupier may turn on ſuch common fields; 
« in proportion to the ſtint or eſtabliſhed uſage.” 8 
Seck. 8. % No cottager, or other. perſon having right of com- 


 ©& mon, and having no land in ſuch common fields, ſhall be ex- 


& cluded his right of common, unleſs he conſents in writing to 
« a compoſition, annual payment, or othet compenſation.” 

| 9. „If the occupiers ſhall agree not to depaſture in com- 
« mon, and ſhall allot what ſhall be deemed by a =p" am of 
« ſuch cottagers or others who have not compounded for their 


right of common, an equivalent common to be enjoyed ex- 


« cluſively by them, ſuch cottagets and others not to uſe or have 
« common over the other part. & 
SeR. 10. % Saves tight to perſons having ſeparate ſheep-walks, 
« or paſtures of cattle, who (hall not compound.” | 
Sect. 11, 12, 13, 14.“ Balks, flades, or meers may be ploughed 


1 up, with conſent of the lord and three-fourths of the occupiers, | 


t (ex where uſed as a road,) and boundary ſtones to be 
. creched in their room? | 2 e 
Vor. II. tt ad? | N "LD 1 * Sect. 


1 


161 


162 


e yearly.” 


Common, 


Sect. 15. © The lord and three-fourths of the commoners may 
« let a twelfth part of the waſte for four years: the rents to be 
te applied in improving the refidue,” 

SeR. 16. Or, in caſe of ſtinted commons, the lord and a ma- 


e jority of the commoners may levy aſſeſſments for that purpoſe ; 
« to be raiſed in the mode preſcribed in the firſt ſeQion.” 
Sect. 17.“ The majority in number and value of owners and 


te occupiers preſent at any meeting held after fix days notice, 
« with the lord's conſent, may poſtpone opening ſtinted commons 
« of paſture for 21 days.” Eos 
Sea. 18, 19. e Two-thirds of the commoners, at any meetin 
« held after 14 days notice, may, with the conſent of the lord, 


1 open and ſhut ſtinted common paſtures, which are open the 


« whole year; but a proportion to be ſet apart for commoners 


ec not conſenting. 


Sect. 20. * Stinted rights of common for horſes and other 
« cattle, mays by a majority of commoners preſent. at any meet- 
ing held after ten days notice, be commuted for ſheep.” 

SeQt. 21. Rams not to be turned or to remain upon com- 
« mons between 25th Auguſt and 25th November in every year.” 

SeQt. 22. © Perſons otherwiſe diſabled may agree under this 


« act. | 


Sect. 23. ReQtors or tithe-owners, who ſhall let their tithe ö 


* of common lands during the ſaid fix years, to be paid only half- 
24. All agreements under the act to be valid, notwith- 


« ſtanding want of title in the owners,” c. ; 
Sect. 26. Actions of the caſe given in any of the courts of 


« records of We/fiminfler, with double coſts, againſt any owner 


or occupier not conforming to any rules or regulations to be 


« made by virtue of the act.“ A 


(A. a) Of Approvement of Common by Statute. [i. . 


of Merton and We/im. 2. 


I. A NY perſon ſeiſed in fee of of. a waſte, though not 

A uh or the manor, may 7 - Glover v. Lorne, 
3 D. & E. 445. Lord Ch, Juſt. Kenyon there held, that, in the 
James of Merton and Nm. 2. the lord of the manor is put as 
owner of the ſoil, where they ſtand in the ſame predicament. 

2. lord bas no right under the ſtatute of Merton to incloſe 
and ap the waſtes of a manor. where the tenants of the 
„ to dig gravel on the waſtes, or to take eſtovers 
there. Duberiey v. Page, 2 Term Rep. B. R. 391. 

3- Though a lord cannot, by virtue of the ſtatute of Merton, 


20 Hen. 3. c. 4. incloſe and approve againſt common of turbary, _ 


and fo it is expreſsly laid down by Lord Coke in 2 Inf. 87. in his 


comment on this ſtatute, which we admit to be good law, yet we 
; : ; 7 | 25 are 


F. 


. 
, 
. 


. 2 
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Common. 5 


are of opinion, that when there is common of paſture and com- 
mon of turbary in the ſame waſte, the common cf turbary will 
not hinder the lord from incloſing againſt the common of paſture, 


| for they are two diſtin& rights. Per Willes, C. J., delivering the 


judgment of the court in Fawcett v. Strickland, Com. Rep. 377. 
7 Tow Rep. B. R. 747. S. P. in Shakeſpear v. Peppin, 6 Term Rep. 
„ X. 741. ; ; | 
4. The law is the ſame whether the rights of common of paſture. 
and of turbary concur in one and the ſame perſon, or do not. B. 
5. A cuſtom in a manor that any perſon being deſirous of in- 


cloſing, obtaining the licence of the lord when he might be pre- 


ſented by the homage, and that if they thought that ſuch inclo- 


ſure would be of no prejudice to the tenant, then he might 


incloſe, does not abridge the lord's common law right of inclofing 
without any ſuch application, provided he leave a common ſuffi= © 


. cient for the tenants. Duberley v. Page, 2 Term Rep. B. R. 


392. (u. a.) ph REY 
6. The right of commoners in a common may be ſubſervient 
to the right of the lord in the ſoil; ſo that the lord may dig clay 
e or empower others to do ſo, without leaving ſufficient 
rbage for the commoners, if ſuch a right can have been proved 
to have been always exerciſed by the lord. Bateſon v. Green, 


5 Term Rep. B. R. 411. 


7. So the lord may, with the conſent of the homage, grant 


part of the ſoil of the common for building, if he has immemo- 
rially exerciſed ſuch a right. Follard v. Emmet, Sittings cor. 
De „C. J. Eaſt. 16 Geo. 3. 5 Term Rep. B. R. 4i7. (n. 4.) 


8. The immemorial exerciſe of ſuch a right by the lord, is evi- 


dence that he reſerved that right to himſelf when he granted the 
right of common to the owners, I. | 


9. A cuſtom that the owners of ancient meſſuages within a 


manor have had aſſigned to them by the moſs-reeve certain por- 
turves, &c. called moſs dales, and have incloſed and approv 


ſo incloſed in ſeveralty, diſcharged from all right of common, is 


goodin law. Clarkſon v. Wordhouſe, 5 Term Rep. B. R. 412. (n.) as , 


(B. a) Inquiſition, Pleadings, and Proceedings in a 


noctanter, or Actions for throwing down In- 


cloſures. "IS 


. PHE proceedings upon..the ſtat. Vgl 2. . 46. were firſt Yu 


an original writ to the ſheriff to inquire who threw down 
the hedges of J. S. in the night-time, or at ſuch time as they 
thought it would not be known and then goes on as an original 
writ in treſpaſs, that if 75 S. fecerit ſecurum, & c. he ſhould attach 
the perſons guilty to anſwer as well to the king for the breach of 


tions of the common, to be held by them in ſeveralty for Geging | 


ſuch moſs dales, (after clearing them of turves,) and held them 


the peace; as to the ſaid J. 11. the ſaid treſpaſs; * | 


| 
| 
| 
| 
| 
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Common. 
the ſheriff returned an inquiſition, which found that the ſaid 
hedges were thrown down in the night-time by perſons unknown. 
The next proceſs was a diſtringas reciting the above writ and re- 
turn, and commanding the ſheriff to diſtrain the next adjoining 
villages, to ſet up again the ſaid hedges at their own coſts, and 


alſo commanding him to inquire what damages the ſaid PA S. had 
ſuſtained in this matter, and to reſtore the ſame to the ſaid F. S. 


ſo that he could 


The ſheriff returns an inquiſition, finding any. S. had ſuſtained 
damages to 100/., but that the writ came tarde, 
not reſtore the damages to J. S.: hereupon was awarded an alias 


0 


. to ſet up the hedges, and reſtore the damages as before, 
en R. C. Se., in the name of all the inhabitants of Glaftonby, 
come in and pray an imparlance, and then plead both to the re- 
pair of the fences and to damages. As to the repair of the fences 
that R. C. was ſeiſed of the place where, in fee, and that the 
fences were erected in his ſoil ad nocumentum ſuum, and therefore 
he pulled them down. And as to the damages, they plead that 
the faid J. S. did not ſuſtain damages to above 105., and here- 
upon ifſue was joined as well by the king's coroner, as by the pro- 
ſecutor, and the jury found that the ſaid J. S. ſuſtained damages 
to 7/. 10. beſides coſts. Rex v. Inhabitants of Glaſtonby, Hil. 
19 G. 2. Rep. Temp. Hardw. 355. 


(E. a) Extinguiſhment thereof. 


J an incloſure act, a certain portion of waſte land was direct- 
ed to be allotted to the lady of the manor, in lieu of her right 
and intereft in and to the foil of the reſidue of the waſte, and the re- 
fidue was to be allotted to the ſeveral tenants in fee ſimple, diſ- 
charged from all cuflomary tenures and ſervices, with a ſaving clauſe 
to the lady of all rents, fines, ſervicts, &c. and all other royalties 
and manerial juriſdiftions whatever. When this act was paſſed, 
there was a ſubſiſting leaſe, granted by former lords, of mines 
which lay under the allotments to the tenants. Per cur. Theſe 
« mines are not reſerved to the lady by the ſaving clauſe in the 
« act. In cafes of copyholds, the lor wy have a right to the. 
« ſoil ; but here the copyholders take their allotments as freeholds 
«« of inheritance.” Townley v. Gibſon, 2 D. & E. 70. 


(H. a) Appendant. Pleadings, 


1. IN treſpaſs the plea ſta chat E. in right of his prebendal 
eſtate, and all, &c. have right of common, c. in certain 
fields, whereof the locus in quo is parcel, whi t the defend- 
ant derives to himſelf and 8 juſtifies under it. laintiff in 


in his replication traverſes that the cattle were the defendant's 
- "own cattle, and that they were levant and couchant upon the 
miſes, and commonable cattle: to this the defendant demuts 


- 


% 


Common, 


ſeveral matters in iſſue. But the court were of opinion, that 
nothing more was traverſed than the meaſure of the common, 
and that, in fact, the property of the cattle and the leyancy and 
couchancy are two different effential circumſtances of their being 
entitled to common, and both of them abſolutely requiſite. It i8 
true you mult take ifſue of a ſingle point, but it is not neceſſary 
that that ſingle point ſhould conſiſt only of a ſingle fact. The 
demurrer was withdrawn. Robinſon v. Rayley, Eaft. 30 G. 2. 
Burr. 316. | | 94 | 
2. In replevin the defendant avowed taking the cattle 
feaſant upon his ſoil and freehold, called Bunbury Furlong. Phe 
plaintiff pleads in bar, that the place in which oe: was parcel] 
of Eaſt-field in the pariſh of B., and that ſhe is ſeiſed in fee of 
ten acres of land, with the appurtenances, in the pariſh of B., and 
preſcribes for common of paſture, for commonable cattle leyant 
and couchant on the ſaid ten acres of land every year when the 
ſame field hath been ſown with corn, from the time the corn 
hath been cut down and carried away until it hath been re-ſown, 
as to the ſaid ten acres appertaining, and that ſhe at a proper 
time put her cattle into the ſaid piece of land called B. F., being 
part of the ſaid Zaft-field, to take her common there, and that the 
defendant de injuria ſua, &c. The defendant replies, that in the pa- 
riſh of B. there are two common fields, Eaft-field and Vfl. feld, in 
which the lands of divers perſons lie diſperſedly, and that the 
owners of thoſe lands, while the ſame lie unincloſed, intercommon 
throughout all the unincloſed parts of the ſaid fields; he then ſets 
out a cuſtom for the owners when they pleaſe to incloſe their re- 
ſpective lands, or any part thereof, from the reſt' of the field; 
and that from the time of ſuch incloſures the owners held the 
lands ſo incloſed free from common of rf perſon, and that 
in ſuch caſe the perſon ſo incloſing has freed and diſcharged the 
reſt of the unincloſed lands in the ſaid fields from all manner of 
common, in reſpe& of ſuch lands ſo by him incloſed ; that he, 
defendant, was ſeiſed of the place in which, Qc. lying in and g 
being parcel of Eaft-field, and unincloſed from the reſt, in reſpect | 
of which he had right of common throughout the unincloſed parts 
of the field; that he incloſed the place in which, Sc. by force of 
the cuſtom whereby all common of paſture of every perſon in 1 
right of any land lying in Zaft-feld, in the faid place in which, &. 
and all right of common of paſture of him the defendant | 
in the unincloſed lands in the ſaid fields in right of the ſaid place . 
in which, Cr. from thence wholly ceafed, and that the defendant | | 


ought to have had and held the faid place, in which, &c. freed 
from any common of paſture, and that after the incloſure plain- | 
tiff's cattle were wrongfully doing damage. The plaintiff traverſed - _ 
the cuſtom to incloſe, upon which traverſe the iſſue was taken. 


At the trial the cuſtom to incloſe was proved, but there was fome | ; bl 


difference in the evidence. reſpecting the common; ſome” of the "7 
" _ witheſſes ſaid, that the owners of the unincloſed lands had a right 
1 of common without Rint, but that the perſon who incloſed had 
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not afterwards any right of common; others ſaid, that if a man 
incloſod all his land he loſt the right of common totally, but that 
if he left any ſmall part unincloſed, he was entitled to put any 
number of cattle to common, without ſtint. Whereupon the jury, 
by the direction of the judge, gave a verdict for the plaintiff, But 
a new trial was afterwards granted; and the court ſaid, 1ſt, That 
the parties agree, by the pleadings, that while the lands in theſe 
open fields are unincloſed, all have a right bf common for cattle 
levant and couchant. 2dly, The cuſtom to incloſe, and that the 
land as ſoon as, and while incloſed, is free from common, is fully 
proved. The third matter is a conſequence in law, and wanted no 
proof, viz." that as ſoon as any perſon has incloſed, he has ex- 
cluded himſelf from any right of common on any of the unin- 
cloſed lands, and any judgment given upon this record cannot be 
a bar to any other party who may claim common in thoſe fields 
without levancy and couchancy. How v. Strode, Mich. 6 G. 3. 
2 Will. 269. 5 57 | 


— (K. a) Preſeription. Pleadings. 


1. | ba replevin for taking cattle at O. the defendant made cog- 
nizance as -bailiff of Lord A. whoſe foil and freehold O. 
was, and juſtified taking the cattle doing damage at O. The plea 
in bar ſet forth, that long before and at the time when, &c. C. 
was ſeiſed in his demeſne as of fee of and in a certain meſſuage, 
&c. with the appurtenances in S,, and that the ſaid C. and all 
thoſe whoſe eſtate he then had and now has of and in the ſaid 
meſſuage, c. with the appurtenances, have had and uſed and 
Have been accuſtomed to have and uſe, and of right ought, &c. 
For themſelves, their farmers, c. occupiers of the ſaid meſſuage, 
Sc. with the appurtenances for the time being, common of paſ- 
ture on O. for commonable cattle, c. The replication traverſed 
the right as ſtated in the plea in bar, and on the trial the plaintiff 
had a verdict. It. was moved in arreſt of judgment, becauſe the 
in bar did not ſtate that C. and thoſe whoſe eſtate, c. had 
been immemorially entitled to the right of common. Sed per cur. 
. Though this is not accurately ſtated, yet at any rate it is ſuf- 
ficient after verdict; for unleſs a preſcriptive right had been 
proved, the plaintiff could not have obtained a verdict. Clarke v. 
Ling and others, Eaft. 22 G. 3. 3 Term Rep. B. R. 147. ; 
2. 'Treſpaſs for breaking and entering the plaintiff's cloſe called 
48S. Common, otherwiſe 8. Delves, and digging ſtones therein, &c. 
and carrying them away. Plea, that there are certain waſtes or 
commons lying open to one another, called S. Common, otherwiſe 
S. Dehves, being the cloſe in which, &c., the other called S. Green; 
5 that one of the defendants was ſeiſed in fee of certain tenements, 
in right of which he preſcribed for the liberty of digging ſtones 
in, upon, and throughout the faid cloſes called S. Common, other- 
' wile 8. Delves, and S. Green, for repairs, &c, and that he, (his te- 


nements wauting repairs,) in his on right, and the other de- 
| | | | . 


\ , ; ” 7 


Common. | 
| fendant as his ſervant, entered, &c. for that purpoſe, Replica · 
tion traverſing the preſcription in S. Common, otherwiſe S. Delves, 
oropping S. Green. Rejoinder tendering iſſue on the preſcription 
both in S. Common and S. Green. —To this there was a ſpecial de- 
murrer, becauſe the defendants in their rejoinder did not tender 
an iſſue on the fact traverſed by the replication, and becauſe the 
iſſue tendered in the rejoinder is too large, comprehending not 
only the fact of the preſcription traverſed by the replication, but 
alſo a matter of fact not alleged or traverſed by the replication, 
mow eh a. preſcription to dig * ſtones in S. Green; and becauſe 
the laſt preſcription ſo attempted to be put in iſſue is wholly im- 
material and irrelevant in this action, c. But the court were 
clearly of opinion with the defendants, for no injury is done to 
the plaintiff by this mode of pleading; for the detendant having 
preſcribed for the whole, muſt prove the whole preſcription, 
otherwiſe he muſt fail at the trial: whereas great injuſtice might 
be done to the defendant if he were not permitted to plead this 
preſcription of the whole : for if he were not, he would not be 
permitted to give evidence of acts of ownerſhip over S. Green, 
when perhaps his own convenience might have led him to exer- 
eiſe more frequent acts of ownerſhip over that part of the com- 
mon than over the other part at a greater diſtance from his own 
home. If the defendants title were derived under a grant which 
extended over both commons, they might undoubtedly have ſet 
forth in their plea the whole of their grant ; then they may alfo 
plead their preſcriptiye title, fince every preſcription preſuppoſes a 
grant. All preſcriptions are in their nature entire; and when 
they are pleaded the adverſe party cannot deny a part only, but 
muſt either demur or traverſe the whole. Mcorewood v. Wood and 
another, Hil. 31 G. 3. 4 Term Rep. B. R. 157. | 
3. Replevin for taking 20 ſheep in a certain place called Undley 
| Common. Avowry, that defendant and M. his wife, in right of 
the ſaid M. were ſciſed of certain premiſes, in right of which 
defendant was entitled to common of paſture in locus in quo for all 


commonable cattle (except ſheep) levant and couchantin and upon 


the ſaid premiſes, with the appurtenances; and becauſe the cattle. 
were wrongfully in Jocus damage-feaſant, defendant avows the 
taking, Sc. plea in bar preſcribes in right of a certain meſſuage 
and divers lands for common of paſture in Undley Common, in 
which, &c. for 20 ſheep levant and couchant, and in and upon the 
ſaid mefſuage and lands every year, at all times of the year at 

pleaſure as belonging to the ſaid meſſuage and lands; and fays». 
that the ſaid ſheep were uſing the ſaid common of paſture. Re- 
lication traverſes the preſcription. At the trial a verdict was 
ound for the plaintiff, the evidence being, that he had a right to 
common of paſture at all times of the year on Undley Commen ; 
but that the tenant of a certain farm called UV. H. Farm, had a 
right to have the ſheep folded on the lands of that farm when 
they fed on Undley Common. It was alſo proved by an old occu- 
pier of the farm, that he had received a compenſation from a 
perſun who had turned ſheep * the common for not folding them 
* q on 


263 Common, 

on the farm. It was afterwards moved to ſet aſide the verdict, 
on the gound that the preſcription was not proved as laid, being 

waliſied with the right of the occupicr of U. H. Farm, to have 
ſheep folded gn his lands. The court at firſt ſeemed to doubt 
whether the preſcription, ſtating the right of common for the 
ſheep at all times of the year, at the will and pleaſure of the 
plaintiff, did not giye him a right to continue the ſheep on the 
common all night; and if ſo, it was repugnant to the evidence, 
which-proved that they were to be folded at night on U. H. Farm. 
But upon conſideration they held, that the words (at all times) 
were to be underſtood according to the ſubject- matter, and the 
| uſual (courſe of feeding ſheep, which ſeldom, if ever, remained 
during the night on the common on which they were turned out 
to paſture, but were driven to a fold. The words (all times) muſt 


be taken to mean all uſual times. That the folding the ſheep on 


U. H. Farm was not part of the entire preſcription for common 
of paſture on Undley Common, but a condition, or rather conſider- 
ation ſubſequent to the enjoyment of the right; and therefore not 
neceſſary to be ſtated, which it would have been, had it been pre- 
cedent. Brook v. Willet, Mich. 34 G. 3. 2 H. Bachl. 224. 


For wore of Common in general ſee Aion: (N. b), 4/rze (D), 
Cepybold, Inhabitants (B), Levant & Couchant, Nuſance, Pre- 
fit Apprender, and other proper titles. | | 
3 — — — 
(3) Commoner. 
ax 


gy 33: (A) His Intereſt in the Land, and what Things he 


he may do. £ 


1. *PRESPASS for taking and diſperſing a load of fern. The 
| defendant pleaded, that he occupied land in A. the te- 
nants wheredf had right of common in the /2cus in quo, and that 
the plaintiff wrongfully came and cut fern; whereupon the de- 
fendant ſcattered it prout ei bene licuit. On demurrer, judgment 
for | plaintiff; for commoner, if injured, may have his action; 


but the plaintiff, by cutting the fern, had converted it to his own 


uſe. Woodſon v. Newton, in B. R. 2 Str. 777. ; ; 
2. Where the right of common is, if the lord erects a coney- 
burrow on the waſte, the commoner cannot either chaſe, kill, or 
deſtroy the conies: much leſs can he deſtroy the burrows, or dig 


the lord's pit for that purpoſe ; but he muſt ſeek for a remedy by 


action. v. Marſbal, 1 Burr. 259. See alſo 2 Wie S2. 
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3. So alſo, a commoner cannot juſtify cutting down trees plant- 
ed by the lord on the waſte, although there be not a ſufficiency 


of common left; but his remedy is by action on the caſe, or by 


4 
„ 


aſſize. Sadgrove v. Kirby, 6 Term Rep. B R. 483. 
4. But it the lord of a manor make a hedge round the com- 
mon, or do any other act that entirely excludes the commoner 
from exerciſing fin right, the latter may do whatever is neceſſary 
to let himſelf into the common. But if the commoner can get 
into the common, and enjoy it to a certain extent, and his right 
be merely abridged by the act of the lord; in that caſe his remed 
is by action on the cafe, or by aſſize. Per Lord Kenyon, C1. 
6 Term Rep. B. R. 486. S. P. in Cooper v. Marſbal, W Burr. 259. 


. . A 
(B) Actions (a) by and againſt Commoners. TAJ. 
I, 'Fe an action of treſpaſs brought by the lord againſt a com- al oi 
: moner for ſpoiling and deſtroying his peat, and filling up AQons, 
the holes out of which it was dug, the defendant pleaded a juſti- letter (1). 
fication ung a right of common in and through the ſaid waſte 
appendant to his houſe, &c. and that the plaintiff had dug this 

t in ſome parts of the common, and laid it up in other parts of 
it, whereby he, the defendant, was hindered from enjoying right 
of common tam amplo modo, &c. and therefore he juſtifies the 
breaking and removing of the ſaid heaps, and filling up the holes, 
doing as little damage, &c. The lord replied, that the defend- 
ant did the treſpaſſes de injuria ſua propria abſque tali cauſa ; upon 
which iſſue was joined, and the queſtion was, Whether the plain- 
tiff could upon this ifſue give in evidence that there was a ſufh- 
ciency of common left? And it was reſolved that he could not. 

Dayrolles, Eſquire, v. Howard, Eaft. 3 G. 3. Burr. 1385. 

2. In replevin for diſtraining ſheep upon a waſte, the defendant 8. C. 
avowed as being entitled to a right of common in reſpect of Wir "9 
10 acres of land in his roſſeſſion, for two ſheep for every acre of Mansfield 
theſe 10, and becauſe the plaintiff's ſheep were doing damage to in giving - 
that right the defendant diſtrained them. The plaintiff pleaded ng eg 
ſeveral pleas in bar, in one of which he derives a right of common Hau v. | 
to himſelf as tenant of 8 acres of land, with the like limitation, Herding 
that is, for two ſheep for every acre; and being poſſeſſed of thoſe _— 
8 acres, he put 16 ſheep on the common, where they continued of Dixon 
until the defendant wrongfully, Sr. To this the defendant, „. _-T | 
after admitting plaintiff's right of common, replied, that at the (9 Ig 
time of the diſtreſs the plaintiff had 16 ſheep upon the common 3. marg.)- 
beſides . which the defendant diſtrained ; that he left the firſt which is is - 
mentioned 16 to uſe the common, and only diſtrained the ſup=r- 223. aug 
numerary 16, with which the plaintiff had overcharged the com Fre-m.273, 
mon of his own wrong, and which were doing damage, fo that = men 
the defendant could not enjoy his common tam amplo modo, & cc. boch gdes. 
The 8 demurred, and the caſe was very fully argued, after T be naht 
which the dr 6 had judgment. It was. ſaid by Lord Manſ- — ED 

Feld, C. J. that the right of diſtraining ſeemed to turn upon this, is for al 
that wherever there is a colour of right for putting in the cattle a catile, le- 
| 6 commoner #20 
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couchant, commoner cannot diſtrain, becauſe it would be judging for him- 
| 3 700 ſelf in a queſtion that depends upon a more competent inquiry: 
the queſtion but where cattle are put upon the common without any colour or 
was, Whe- 1 of right, the commoner may diſtrain them, and therefore 
Sali may diſtrain the cattle of a ſtranger. But here the plaintiff 
can dij- Had a colour for putting in his cattle, though in fact he might ex- 
_ 8 ceed the due number. He might put them in under the idea or pre- 
eee tence of having more acres of land than he * had. And though 
; commoner in the pleadings he has ſtated his number of acres to be only 
for e eight, yet the queſtion as to the right of diſtraining depends on 
Tra the nature of the common, and not on the particular facts. In 
rule to em Caſes where # writ of admeaſurement lies between commoners, 
cauſe why one cannot diſtrain the other; he cannot for his own benefit ad- 
na Bd meaſure the right of the other. Hall v. Harding and others, Eaft. 
Bot be ar- 9 G. 3 Burr. 2426. g 4 
reſted upon the objection that the commoner could not diftrain a fellow-commoner's cattle. But 
Freeman's report of 'the caſe was cited for the defendant, becatiſe it is there ſaid to be agreed, that 
Where a commoner is entitled to common for a certain gumber of cattle (as for 10 or any other certain 
Humber), there, if he ſurcharged,. another commoner might diſtrain- It is unneceſſary, ſaid his Lord- 
ip, to give any opinion as to the commonet”s right of diſtraining here the number is abſolutely cer- 
tain, that is, where the other commoner's claim is for 10, 20, or 30, without any relation to the quantity 


of land; for in the preſent caſe the preſcription is for two ſheep for every acre of land, and therefore 
the whole number is not abſolutely certain in itſelf, but depends upon the number of acres which the 


commoner is poſſeſſed of. And there is this eſſential diſtinction between the two caſes, that in the 
former the overcharge is clear and ſelf-evident (for it requires no judgment or proof to decide whether 
20 are mare than 10); and in ſuch a right of common would be no colour of right for the over- 
plus number ; but in the latter caſe, where the number of cattle to be paſtured depends on the number 
of acres which the commoner is poſſeſſed of, it requires a medium to determine the proper proportion or 
. is, an ses dent . the commoner's land ; er depends 
upon a collateral fact, or upon a matter of judgment, the intereſted can never be a competent 
Judge in his own cauſe. Yide Burr. =o 0a ap NED 

It was faid by Bathurſtg J. and not denied by the reſt of the court, that if a man who has a right of 
common upon the lord's waſte for cattle levant and couchant upon his land, ſurcharge the common, the 
lord cannot for that cauſe diſtrain ; for the lord cannot judge thereof. And it was ſaid by Blackſtone, I. 
that where a man turns in his cattle under ſome colour of right of common the lord cannot diſtrain; 
but if it appears he has no right at all, he may diftrain. Anon. Trin. 10 G. 3. 3 Will. 126. | 


2 o. 3. In an actioũ on the caſe, the plaintiff ſtated in his declara- 
; 277: tion, that he was poſſeſſed of a certain meſſuage and lands, in right 


waſte for all his commonable ſheep levant and couchant upon his 
ſaid meſſuage and lands, and that defendant wrongfully eat up 
and depaſtured the graſs on the ſaid waſte. with divers, to wit, 


his common of paſture in ſo ample a manner as he ought. Upon 
the general iſſue pleaded, the cauſe went to trial, when the plain- 
tiff proved his right of common, and ſhewed that the defendant 
was alſo a commoner, and had ſurcharged the common by putting 
on more than his ſtint; whereupon. the defendant called no wit- 
neſſes, but objected, that the plaiutiff could not recover under 
this general form of declaring, but. ought to have ſet forth the 
defendant's particular right of common, and ſhewn how he had 
exceeded that right, and that this was the diſtinction in declaring 
againſt a ſtranger, and as in this caſe againſt a commaner. The 
court, after two arguments, ordered the caſe to ſtand over for judg- 
ment until another term, and then determined in favour of the 
- plaintiff. They thought the defendant might have given his ok 

1 right 


of which he was entitled to common of paſture on a: certain. 


200 ſheep and 200 lambs, whereby the plaintiff could not enjoy 
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judicial determination, 3 Wilſ. 290. , 
he caſe is brought againſt the owner of the ſoil, for 


It ſeems clear that when an action on t 


a commoner in the enjoyment of his commoa, the particular injury done muſt be ſhewn in the declara- 


tion. Ib. ; 

A commoner cannot diftrain the ſu merary cattle of a commoner before admeaſurement ; but be 
may after; and he may always diſtrain the cattle of a ftranger. Per Biackt; J., ſaid to have been in 
B. R. whilſt he ſat in that court, 3 Will. 287. probably the caſe of Hall v. Harding, infra, pl. 2. Yide 
Hern's Pleader, 64. 117. 125. 207. 226, Raft, Entries, 616. 539+ (4). Co. Ent. 9. Thomp. Eat. 318. 


Lutw. 123%. | 
4. The plaintiff in his declaration ſtated, that he was poſſeſſed 


and was the occupier of a certain meſſuage and ten acres of land Black. 
in L. and by zeaſon thexeof was entitled to common of paſture on 926. 


TL. common for all his commonable cattle levant and couchant upon 
his ſaid meſſuage and lands every year, at all times of the year, as 
belonging and appertaining to his ſaid mefluage and lands. He 
then ſtated a cuſtom, that every occupier of lands and tenements 
in L., entitled to common of paſture in L. common, hath been 
uſed to cut down ruſhes growing on the ſaid common every year 
during the ſummer quarter, and to place them on the common to 
dry, and to carry away the ſame, when dried, for litter for the 
cattle ſo leyant and couchant as aforeſaid of ſuch occupiers of lands 
and tenements entitled as aforeſaid ; and then ſtated that the de- 
| fendant wrongfully ſpoiled, mowed, and cut down ten acres of 
the graſs and wales growing on the ſaid common, and carried 
the ſame away, whereby the plaintiff could not for a long time 
enjoy his common of paſture and right of cutting and corfying 
away ruſhes tam amplo modo, &c. After verdict for the plaintiff, 
the defendant moved in arreſt of judgment, and took ſeveral ex- 
ceptions to the declaration; 1ſt, that a cuſtom to take a profit in 
the ſoil. of another is bad, and for this cited Gateward”s caſe, 
6 Rep. 59. ö. But on the other fide was cited 3 Lev. 160. Lynne 
Regis v. Taylor, and 1 Roll. Abr. 560. pl. 12.3 and the court over- 
ruled this objection. The ſecond objection taken was, that the title 
to the common is ill ſet out in the declaration; for it only alle 
that the plaintiff was poſſeſſed of a meſſuage and lands, — 99 
reaſon thereof was entitled to common, c., to which it was 
anſwered, that this is an action for a tort againſt a ſtranger, a 
mere wrong -doer, and it is ſufficient for the plaintiff to allege that 
he is poſſeſſed, c. And of that opinion was the whole court, — 
A third objection was, that it appeared by the declaration, that the 
plaintiff claimed the right to cut and take the ruſhes on the waſte 
for litter for his cattle as a right appendant to his right of com- 
mon, which cannot be in their nature and quality; for a thin 


- - incorporeal cannot be appendant to a thing incorporeal, * 


7s 


an 


Commoner. . 


theſe are incorporeal rights; and 4 Nep. 36. b. was cited. To 


which it was anſwered, that the right to cut and take ruſhes, c. 


is not claimed or alleged to be appurtenant to the right of com- 


mon, but to be a part of or as a circumſtance of the right of com- 


mon, and it is a reaſonable and uſeful part thereof. And of that 
opinion was the whole court. — A fourth objection was, to duplicity, 
the count conſiſting of two diſtin and ſeveral rights, viz. a 


right of common, which does not lie in prendre, and a right to cut 


and take away ruſhes, which lies wholly in prendre, and ſo the two 
cannot be joined; to which a like anſwer was given, and allowed 


to be good per cur. as to the third objection; and ſo judgment was 
given for the plaintiff. Beau v. Bloom, Mich. 14 G. 3. Wilſ. 456. 


5, The plaintiff declared on his poſſeſſion of a mefſuage and 
lands in B. for which he was entitled to common of paſture on 
B. Heath, for his ſheep levant and couchant, but that the defendant, 
on the iſt January 1774 and afterwards, wrongfully turned 3000 


_ ſheep thereon, whereby the plaintiff could not enjoy tam amplo modo 


Kc. "There was a ſecond'cdunt, in which the plaintiff preſcribed 


for his ſaid right of common; and a third” and fourth, in which 
the defendant was charged with ſurcharging the common with 
more ſheep than he ought to have done. On not guilty pleaded, 


the plaintiff proved at the trial that his farm conſiſted of 300 acres 
in B.; that B. Heath contained 2000 acres, of which 50 lay in 
the pariſh of . and the reſt in B.; that the defendant's 4 
conſiſted of 32 acres in V. that the plaintiff and thoſe whoſe 
eſtate he had, uſed to turn on from 100 to 300 ſheep every year; 
but there was no evidence given whether he turned on any in 
177735 that in 1777 the defendant turned on the heath above 
1000 ſheep, beſides lambs. The plaintiff had a verdiQ, ſubject 
to the opinion of the court; and it was objected on the part of 
the defendant, that the plaintiff ought not to maintain his action 
for an injury, becauſe he had ſuffered no damage, as it did not 
appear that he turned any ſheep on the common that year. But 

court held, that the plaintiff, both in his declaration and evi- 
dence, had ſhewn what was material to his action. The queſtion 
is merely upon the nature of the defendant's act, and the great- 
neſs or ſmallnefs of it, not on the plaintiff's exerciſe of his right. 


It is ſufficient, if the right be injured, whether it be exerciſed or 


not. Wellr v. Watling, Mich. 19G. 3. Blackft. 1233. 

6. Action, on the caſe, by one commoner againſt another for 
furcharging the common. * the trial, the plaintiff proved the 
fact of the defendant's having ſurcharged; but it appearing that 
the plaintiff alſo had ſurcharged to a greater amount than the de- 


fendant, the plaintiff was nonſuited. He afterwards obtained a 


rule, calling on the defendant to ſhew cauſe why the nonſuit 
ſhould not be ſet afide, and a new trial granted, becauſe one tort 
could not be ſet off againſt another. And the rule was after- 
wards made abſolute, for the plaintiff- had proved the whole of 
His declaration by proving bis right to the common, and that the 
defendant had put on it more cattle than he had a right to do; 
and whether he exceeded his right or not, — 4 
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1 Commoner, 
iſſue which the jury were to try. The iſſue was, whether the 
defendant had been guilty of any wrong, and whether the plain. 
tiff had been injured by it in the ſmalleſt degree. Hobſon v. Todd, 
Mich. 31 G. 3. 4 Term Rep. B. R. 177. 8 

7. Replevin for taking in a certain place, called Holi- feld, one 
gelding and three mares of the plaintiff. Cognizance, that locus 
was an open common field; that A. P. was ſeiſed in fee of ten 


acres of land, parcel of the ſaid field, who demiſed the ſame to 
defendant for a year, and ſo on from year to year, and acknow- 


| ledged taking the cattle damage feaſant. There were four pleas 
in bar; the three firſt preſcribing for a right of common, the 
fourth ſtated, that in Holt. feld the lands of divers perſons lay in- 


termixed, and not divided from one another by any fences; that 
R. J. was ſeiſed in fee of fifty acres of land in the ſaid com- 
mon, lying open and diſperſed, and that from time immemorial 
the mares and geldings of the reſpective owners of the ſaid fifty 
acres of land, and their tenants levant and couchant thereon, and 
depaſturing and feeding there yearly, (ſpecifying the times of the 
year and the mode of gommoning, with reference to the carrying 
the corn out” of the field,) have uſed to ſtray and eſcape out of 

the ſaid 50 acres into all the other parts of the ſaid field, 
whereof, c., and to intercommon there; and that the 
mares and geldings of the reſpective owners of all the other 

parts of the ſaid field have, in like manner, uſed to ſtray and 
eſcape into the ſaid fifty acres of land, and to intercommon there; 
which ſaid ſtrayings, eſcapings, and intercommonings have been 
called and known by the name of Shack. It then ſtated a demiſe 
of the ſaid fifty acres from R. F. to the plaintiff, and that the corn 
being off the ground, the cattle in the declaration mentioned be- 
ing commonable cattle, levant and couchant upon the ſaid fifty 
acres, and feeding and depaſturing there, ſtrayed and eſcaped into 
the /ocus, the ſame lying open and unincloſed, and continued 
there-until the defendant de injuria ſua, &c. Replication proteſt- 
ing againſt the intercommoning ſtated, that before and at the time 
of the making of the articles of agreement thereinafter mention- * 


- ed, the plaintiff was occupier of half-year land in the pariſh of 


H., and that before the ſaid time when, c., to wit, on, r., by 
certain articles of agreement between the defendant of the one 
rt, and the plaintiff and divers other owners and Fe or of 
f- year land in the faid pariſh, reciting (inter al.) that the 
defendant was entitled (for a certain term of years) to, and had a 
Tight to feed and depaſture his flock of ſheep in, over, and upon. 


the common heaths and waſte grounds in the pariſh at all times of 
the year, and in, over, and upon the common fields and half. 


year lands from ſuch a time to ſuch a time in every year, except 
when the ſame were ſown with wheat or rye; and alſo reciting, 


that the occupiers of half-year lands had a right to feed their 


great cattle at large in, over, and upon the faid common heaths 

and waſte grounds, and alſo in, over, and upon the ſaid common 

fields and half-year lands (except as aforeſaid): during the faid. 

time in every year that the ſame were ſubject to be fed — — 
Res oc 


. 


: 2 — 
— * 4 N 
CY 


\ 


- Eommoner. - 


| Block of ſheep; it was agreed between, the ſaid parties that, ſor 


the conſiderations therein mentioned, all the ſaid half-year lands, 


- ſhould yearly, and at all times of the year during the ſaid term +. 


be exempted, freed, and diſcharged from being fed and de- 


paſtured, not oni by the ſaid ſheep of the defendant, but alſo by 
or with the great cattle going promiſcuouſly at large, and that 
the half-year land ſhould, during the faid term, in all reſpects be 
conſidered and uſed as whole hear land, and be ſeparately fed 
and depaſtured by the ſheep and great cattle of the reſpective oc- 
cupiers thereof, or ſuch as they would take to paſture only. A 


- 


zovenant was next recited, that neither of the ſaid parties ſhould, * 


nor would, during the ſaid term, turn any ſheep or cattle looſe, 
or permit them to go at large on the faid common fields or halt- 


year lands, but feed and depaſture them on the lands in their re- , 


ſpective occupations. There were then averments that the de- 
fendant had not fed any of his cattle on. the common fields. or 
half-year lands in the pariſh except his own; that the term was 
unexpired ; that H. field in which, &c. and whereof, c. was 
a common field, and that the defendant's land was half-year land; 
and that at the ſaid time when, &c the cattle in the declaration 
mentioned were turned looſe and going at large on the ſaid land 
of the ſaid defendant, parcel of the ſaid common field, contrary 
to the ſaid articles of agreement and the ſaid covenant. To this 
lication there was a general demurrer; but after argument the 
defendant had judgment, the court. thinking that the plaintiff 
having agreed, by deed, not to exerciſe his right of common with 
regard to the avowant, he was a ſtranger; that the deed was a 
releaſe or extinguiſhment, pro tempore, of the plaintiff's right, and 
that it might have been pleaded as ſuch; that a party may ſtate 
a deed, and leave it to the court what is the operation of it; if 
the legal operation is miſtated the plea is bad, but if the deed is 
only ſtated without its legal operation it is good ; the agreement 
the deed was, that the land ſhould be exempted. Whiteman v. 
ng, Mich. 32 G. 3. 2 H. Black}. 4. 
8. Treſpaſs for breaking and entering plaintiff's incloſure, and 
breaking down gates, . poſts, c. Plea that locus in quo was part 
of S. common, and within and part of the manor of V.; that 
four cloſes of land, called F., are within and part of the ſame 
manor; that in 1789 the lords of the manor granted the ſaid four 
cloſes to S., one of the defendants in fee, according to the cuſtom 
of the manor, and that the tenants of that cuſtomary tenement 
have, immemorially, claimed to have common of paſture on'the 


faid common, and alſo the liberty and privilege of digging for, - 


and carrying away ſand, loam, and gravel, in and from the ſaid 
common for neceſſary repairs z that defendant S., and the other 
ere as y 5 2 into locus, being parcel on the 
id common, for urpoſe of digging for and carrying awa 

ſand, &c. for the be Fe repairs of the ſaid S. and alſo put 4 
his cattle to feed ; and becauſe the locus was wrongfully ſeparated 
and divided from the reſidue of the ſaid common by * faid 
gates, poſts, &c., by reaſon whereof S. could not enjoy his com- 

8 | . mon 
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There were other fi pleas, in which the rights were claimed 
in reſpect of other tenements belonging to ſome of the other de- 


fendants; and in one of them the tenement was ſtated to be a 


meſſuage. Replication that the lords of the manor, in 1794. 
conveyed the locus to the plaintiff in fee, to the intent that he 
might incloſe and approve the ſame ; that by virtue of the ſtatute 
he did incloſe aud approve; leaving in the reſidue of the ſaid 
common ſufficient. common of paſture and ſufficient ſand, loam, 
and gravel, for the defendant; — all others having right. To 
— replication there was a demurrer; but the court gave judg- 
or the plaintiff, on account of the defects in the defend- 

ants e in each of which it was ſtated, that the defendants 
entered, &c.. for the purpoſe of digging for and ca away 
ſand for the neceſſary repairs of the ſaid defendant; They ht 
that no queſtion could be made about any of the pleas but that in 
which it was ſtated that the tenement was a mefſuage. And 


with refpe& to that, they ſaid it ought to have been expreſsly . 


123 2 that the houſe was in want of ir; that the defend · 
on for the purpoſe of digging for and ing away 
or the neceſſary repairs of that | bouſe z and that th 
ere tur &c. for that 8 order that the plainti 
might have traverſed theſe * and others 
Trin. 36 G. 3. i 2. * 
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Id.. . indenture of leaſe den theſe words: * Proviſo 
6« that if the leſſee hall commit wilfulſ waſte, then the leaſe ſhall 
< determine and ceaſe.” r ere 
nant this, the queſtion was, whether words © proviſo,” 
No * c 
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Conditions. 3 
if it be a condition, then a breach of covenant is improperly © 
aſſigned. And the whole coutt were of opinion that it was 
a condition; for though a proviſo may amount either to a con- 
dition or a covenant, yet that muſt be when the intent of the 
parties leads to ſuch a conſtruction reſpectively ; but in che 
principal caſe there appeared no ſuch intention, nor any neceſ- 


ty to conſtrue it a covenant, ſor there were other proviſions 


5 Viner 77. 
——————— 


in the leaſe, by way of covenant, for the benefit of the leſſor. 

Birchall v. Smethurft, in Scace. Trin. 8 Geo. 1. Bunb. 114. 

(T) Condition precedent. What ſhall be ſaid a 
Condition precedent, and what ſubſequent. '[ 4nd 
Pleading.] | * 


1. PHE plaintiff declares upon a ſpecial agreement, that in 
conſideration of 252/. paid to the defendant, he agreed to 


* 


transfer G00 Seurb· Ca ſtock to the plaintiff, his executors; * 


adminiſtrators; or aſſigns, at any time before the gih of January 


1720, within three days after the ſame ſhould be demanded by 


note in writing, delivered to the defendant, or left for him at 
his houſe in Ange! Court, upon payment of the further ſum of 
ooo. Then de ſets forth, that he appointed one J. M. to 
demand the ſtock and pay the price it was agreed to be ſold at; 
who, og, the 25th March 1720, left a note in writing at the 
defendant's houſe, requiring him to transfer the” ſtock on the 
28th; where, ke ſays, he attended all the while the books were 
open, but the defendant did not appear to transfer. The de- 


- - fendant pleads, that the demand was made by the plaintiff-the 


2cth January, and that upon the 21ſt he transferred the ſtock _ 


according to the s Ae The plaintiff replies, that he did 


not transfer the ſtock on the 21ſt, nods et forma, as he has 
pleaded; and the defendant demurs; and amongſt other ex- 


. ceptions it was argned, that the agreement was, that upon the 


: + transferring the ſtock the plaintiff ſhould pay goool. which if it 


© be not a condition precedent, yet it is at leaſt a concurrent act, 


and therefore the plaintiff ſhould have ſhewn that he had the 
money there to have paid upon the transfer; but all he ſays 
is, that J. M. attended to accept the ſtock, not to pay for it, 


though his authority was at firſt both to demand and pay. And 


o 
5 
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per Pratt, C. J.— The payment of the money is not a condition 
precedent, but a concurrent act; and if the defendant had been 
there, the plaintiff muſt haye laid down his money, though not 
HOES part with it till transfer. Merrit v. Rane, Trin. 7 G. 1. 
— J 8. oy | 
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lottery annuities 
fendant covenanted to accept and pay; and the plaintiff ſet _ 


_ annuities; and then 


et obtulit ad transferendum to the plaintiff, who then and there and the de- 
refuſed to accept or pay. On demurrer it was objected, that © for was Sir 


« it” made it a condition precedent, and therefore to entitle him- bran rogy 


ſelf to this action the plaintiff ſhould have ſhewn an actual transfer, plainuff 


of the ſtock, and the rather here, becauſe the covenant. was-not — 2 
to pay the money till the day of transfer, which brings this caſe tender of 
out of the diſtinction laid down in Thorpe v. Thorpe, Call. 191. 146½ by 
—Sed per cur. In cogſiderutiome præmiſſorum is in conſideration of — 
the covenant to transfer, and not of an actual transferring, for which befire the 


the defendant has his remedy; or if it were, a- tender and re- 22 


fuſal would amount to performance: in all theſe caſes the . bocks, 


great queſtion is, who is to do the firſt act? but when: the transfer to 
transfer is to he upon payment, there is no colour to make 1 im 
the transfer a condition precedent. Blackwell v. Neſb, Mich. ock; in 


9 G. 1. Str. 535 conſider- 
ation 


whereof the deferdant agreed, that be would on or before the ſhutting of the hooks accept the 


ſtock, and would then pay for the ſame : Averment, that the plaintiff was at the Sourb-Sea Houſe the 


day of ſhutting of the books, and offered to transfer, but the defendant did not appear, whereupon - 


he ſold out the itock, and brings his action for the deficiency. It was objected to the declaration, 
that the plaintiff had ſhewn no cauſe of action; for that the covenant to pay was only on acceptance, and 


here was only a tender, but no acceptance. After two arguments, Pratt, C. J. delivered the opinion of 
| the court in favour of the declaration; obſerving, that the objection was, that the plaintiff ſhould have 
done the firſt act by transferring or tendering at leaſt, elſe how could the defendant adtunc accipere 


ot ſolwere proinde F This depends upon the wording of the indenture, and the intent of the parties. It 
could never be the intention ta make the payment depend upon the defendant's own acceptance. Adrunc 
is the time mentioned for the transfer, not the act of transfercing; and it would be unreaſonable to oblige 
the plaintiff to part with the ſtock fiift, fince every body knows that was not the nature of theſe agree 
ments. The money is not to be paid as the confideration of a trangfer, but of a covenant to transfer 3 
and the true conſideration in this caſe is the remedy which the defendant has upon the covenant to trani- 
fer. Theſe are mutual covenants, and therefore though there is no tender ſufficiently alledged, yet 
the decla-ation is well enough. Wyvill v. Stapleton, Mich. 11 G. 1. Sir. 614. This was a decificn 
in. the court of B. R. in error, and the reporter ſays, that the judgment was afterwards reverſed in 
parliament. Vide poſt, pl. 7, $, 9, 10. . : < 

3. F. being the ſurviving partner of N. brought an action 
upon the following note, and likewiſe declared on an indebitatus 
aſſumpfit : Received and borrowed of N. and Co. 45001. 
« which I promiſe to repay with intereſt, on his transferring to + 


«© me or order 5 50 l. South-Sea ſtock.” The tender of ſtock was 


proved to he after the death of N. And Raymond, C. J. was of 
= it being tied up to a tender by N. (who had 
time during life, if not haſtened by requeſt,) no tender after his 


death could make this an abſolute debt recoverable. upon an 


indebitatus aſſumpſit, but the plaintiff muſt go upon the ſpecial 


count. Fowler v. Sir Thomas Samwell, Mich. 12 G. 1. Str. 653. 


4. The plaintiff declared, that in conſideration of 730. 10s. 


to be paid by the defendant, he (the plaintiff) covenanted on or 1 


before ſuch a *. to transſer the produce of 634 /. 75. 6d. in 
ubſcribed by the plaintiff; and that the de- 


forth that the com allowed 1731. 16s. ſtock upon the fade 
Er forth that he made a tender thereof to the - © * 
defendant upon the day, and that the defendant refuſed to accept. 10 
The deſendant pleaded that there was no tender, to which 
the plaintiff demurred; and upon joinder the court of Kings 
* for enn that there 
3 V 


ere 


- 
— 
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were mutual covenants, vis. an expreſs covenant from the 
defendant to pay the plaintiff 530/. 10 and then a diſtin 
covenant from the - plaintiff to transfer the produce of the 
annuities to the defendant 3 and the covenants therefore being 
mutual, they held that the tender was out of the caſe, and that 
intiff was not obliged to anſwer it; for if the plaintiff did 
not tender, the defendant has his remedy againſt him for not 
doing it. Daun ot Ux. v. Myer, Trin. 12G. 1. Str. 712. 
Affirmed in Error in Cam. Scacc. Ibid. 
$. In cafe upon aſſump, the plaintiff firſt recited the pendency 
of a former action brought by the defendant againſt him, and 
a miſe thereof, upon an agreement for the payment of 
the coſts of it by the preſent defendant to the preſent plaintiff, 
on the now plaintiff giving him a general releaſe, and laid the 
defendant's promiſe to pay him his demand to have been made 
in conſideration that the faid . (the now plaintiff) would 
execute to the ſaid F. (the now defendant} a general releaſe, to 
bear date, Qc. (the day before the agreement), and to be filled 
up in the common and uſual form of general releaſes; he (the 
preſent defendant) undertook to pay (the preſent plaintiff) all the 
coſts and expences that he had been at in defending the ſaid ſuit, 
feeing counſel, ſubpœenaing witneſſes, journies, and all other 
charges and demands in the ſaid ſuit whatſoever, as fool 
as a bill of the faid coſts could be prepared and produced to him. 
Then the plaintiff avers, that his coſts and expences in the 
ſaid ſuit were 217. 3s. 7d.; and that a bill of ſuch coſts 
And expences was prepared and produced to the defendant, 
© whereof he had notice. After judgment by default, and in- 
. quiry executed, it was moved to arreſt the judgment, for that 
the plaintiff ought to have averred that he had given or 
tendered to the defendant a general releaſe executed, his giv- 
ing ſuch a releaſe appearing to be a condition precedent. 
the court were of opinion, that the plaintiff had not averred . 
of what was to be done on his part, nor ſhewn 
that he was ready to perform it; and this not being after 
_ 3 arreſted, Collins v. Gibbs, Mich, 
| 33 os 2. « 899. S e "PF Wi 
File Hun. 6. Where the participle © doing, performing,” &c. is prefixed 
lock v. to a covenant by another perſon, it is clearly a mutual covenant, 
* 1" and not a condition precedent. ' Per De G Ch. J. in Boong, v. 
355. Sed -— 0 ape hn Blactft. 1313. 1 5 
80. 7. In an action of debt for non - performance of covenants, 
. the declaration ſtated chat, by articles made the 24th M o. 
en the cafe the plaintiff for the confiderations thereinafter mentioned, co-— 
- for non-per- yenanted with the defendant to ſerve him for one year and u 
De dunner next enſuing, as a covenant ſervant in his trade of a filk 
- ment, the mercer, at 20017. per annum; and in confideration of the premiſes, 
DIRT IHR Ot een of hs Terry's 
jog char che Juarter, he would give up his bufineſs of a mercer to the plaintiff 
aa as and 3 nephew of the defendant, or ſome other 1 


F 
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nominated by the defendant, and give up to them his ſtock in Ame 
trade at a fair valuation; and that, between the young traders, — 9. 4 
deeds of partnerſhip ſhould be executed for 14 years; and from io 

and immediately after the execution of the ſaid deeds, the de- the equity | 
ſendant would permit the ſaid young traders to carry on the ſaid -f 
buſineſs in the defendant's houſe. Then the declaration ſtated a x4gol. bank 
covenant by the plaintiff, that he would accept the buſineſs, c. Lock, which 
and ſhould and would, at and before the ſealing and delivery of anz 
the deeds, cauſe and procure good and ſufficient ſecurity to be . 
given to the defendant, to be approved of by the defendant, for deſendant 
the payment of 250/. monthly to the defendant, in lieu of a 4 © 
moiety of the monthly produce of the ſtock in trade, until the equity of 
value of the ſtack ſhould be reduced to 4000/. Then the eme ion 
er averred performance on his part, but that the defendant rend be 


5 
reſuſed to ſurrender and give up his buſineſs at the end of L. by the 


the year and a quarter. "The defendant pleaded; iſt, that the Planck, 
plaintiff did not offer ſufficient ſecurity; 2d, that he did not - ory . 
give ſufficient ſecurity for the payment of the 250 l., c. To execute to 
both which pleas the -plaintiff demurred generally. Lord Manſ- L. 2 gene 
field, C. J. in delivering the opinion of the court, expreſſed him- 3 
ſelf to the following effect: There are three kinds of covenants; e nf 
Iſt, ſuch as are called mutual and independent, where either v__ they 
oy may recover damages from the other for an injury he may 1,4 — 
| ve received by a breach of the cobenants in his favour, and him, ftated 
where it is no excuſe for the defendant to allege a breach of we ee 
the covenant on the part of the plaintiff. ad, There are cove- hos dic 
nants which are conditions and dependent, in which the per- that on G. 
formance of one depends on the prior performance of another; agb? 
and therefore till this prior condition is performed, the other m6 mea 
is not liable to an ation on his covenant. 3d, There is by the 
alſo a third ſort of covenants, which are mutual conditions to be han 
| rmed at the ſame time and in theſe, if one party was juni 
ready and offered to perform his part, and the other negleQed afligning to 
or refuſed to perform his, he who was ready and offered has l 1 
fulfilled his engagement, and may naintain an action for the Bold y- 
default of the other, though it is not certain that either is ob- point, fo fr 
liged to do the firſt act. His Lordſhip proceeded to ſay that . 
the dependence or independence of covenants was to be collected «quiry of 
from the evident ſenſe and meaning of the parties, and that redewption, 
however tranſpoſed they might be in the deed, their prece- enn . 
dency . muſt depend on the order of time in which the intent of MN 
the tranſaction requires their performance: that in the caſe rl releaſe 
before the court, it would be the greateſt injuſtice if the plaintiff 1 
. - © ., ould prevail. The efſence of the agreement was, that the de- mands * 
| fendant ſhould not truſt to the perſonal ſecurity of the plaintiff, which they 
but, before he delivered up his ſtock and buſineſs, ſhould have wb. 
| good ſecurity for the payment of the money. The giving ſuch ue 4d 
22 therefore, muſt neceſſarily be a condition precedent, nt bnd 
And the defendant had judgment. Ting flon v. Preflon, Baſt, RL 
13 C. 3. cized Doug. 689. , WS A ER. IT pay (four 
neared edit. bas in, 
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equity of redemption as aforeſaid to L. or any perſon be ſbould appoint, and executing and delivering 
9 the ſum of 6141. to the paintifs for the benefit of the creditors of the bankrupt- 
Then, after ſtating taucual promiſes, the plain iffs averred the confirmation of the certificate by the 
chancellor, and that at the expiration of four months from that time the plaintiffs offered to the 
defendant to affigh, as far as in them lay, the ſaid equity of redemption, and to execute and deliver to 


I. a general releaſe, &c. and did tender to the defendant a draft of ſuch atlignment and releaſe to I.. 
_ for the defendant's approb - tion thereof; and aid offer to execute and deliver, and would have executed 


and delivered ſuch aſſigument and reieaſe, but that the def-ndant abſolutely diſcharged the plaintiffs from 
executing the fame, or any atſignment or releaſe whitſoever; and then affigned for breach, that the 
defendant did not pay the 6111, The defendant pleaded that the plaintiffs did never exccute an 
alignment of the ſaid equi y of redemption and a gene:al teleaſe, and deliver or tender ſuch affignmeat 
and releaſe ſo execuied to L. or to time. To this piea there was A ſpecial demurrer, and after argu- 

the plaintiff had judgment. -And per Lord Mansfield, C. [.—The party muſt ſhe he was ready; 
ber if the other ſte ps him on the ground of an intention not to perform his part, it is not neceſſary for 
the firſt 10 go further and do a nugatory act. Ard Boller, I. remarked, (upon an argument mace 
uſe of by the defendant's counſel, reſpecting a tender of maney, citing the caſe of Suckling v. Coney, 
Noy, 74-) that the queſtions on tenders were very diffe:em from that, they havint ariſen not upon 
wi ll} +" ora pon what is 4 tender. If the party picads,agender, he muſt prove one. But the 
decifions would have been very different in the caſes of that fort, if there had been any act of the one 
party ſtated on the record hien had prevented the other from making 2 complete tender,” Jones aud 


others, Aﬀignees, v. Barkley, Trin. 21 C. 3, Doug. 684. - 


Rn" of redemption of a plantation in the Wt, Indies, together wi 
debt for the the ſtock of negroes upon it, in conſideration of 5007. and an 
penalty of annuity of 1601. per annum for his life; and covenanted that he 


Thedecls- . The plaintiff, by deed, conveyed to the deſendant the equi 


. pe had a good title to the plantation, was lawfully poſſeſſed of the 


ſtated, that Negroes, and that the defendant ſhould quietly enjoy. The de- 
bytheagree- fendant covenanted, that the plaintiff well and truly performing 
iz All and every thing therein contained on his part to be performed, 
was to per- the defendant would pay the annuity. In an action of covenant 
hate = the on this deed, the plaintiff aſſigned a breach in the non-payment of 
po Hum, the annuity 3 to which the defendant pleaded that the plaintiff 
&c. ata was not, at the time of making the deed, legally poſſeſſed of the 
certain price, negroes on the plantation, and ſo had not a good title to convey. 
p — e plaintiff demurred generally, and had judgment: aud per 

, in the Lord Mancheld, C. J The diſtinction is very clear, where mutual 
covenants go to the whole of the conſideration on both ſides, they 


— are mutual conditions, the one precedent to the other. But 
to accept of here they go only to a part, where a breach may be paid for in 


by the reſpectise pore e ye 
fuſes to complete his purcbaſe. The defendant picaded, that after the making the agreement the 
plaintiff cut divers tin ber trees in the declaration and agreement mentioned, and agreed to be 
valued and paid for, whereby the plaintiff diſabled himſelf from performicg ; and it became and was 
impoſſible for him to perform and fulfil the faid agreement on his part; for which reaſon the deſendant 
declined, carry the ſaid a:ticles into execution on his part, as he lawfully might,&c. Upon 

general urrer to | borough, C. J. in de- 
. OI obſerved, that it had been argued on the part of th pain, that 

agreement reſpeRiog the trees was not a condition precedent, and therefore a breac agree- 
meat could not be pleaded in bar of the action. In fi of which argument the caſe of Boone v. 


z7e had bees cited; but bis Lordfbip ſaid, that in that caſe, though the court of K. B. hetd the plea in- 
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the whole, but only to part, there it was not a condition precedent, and each party muſt reſort to his 
ſeparate remedy, and for this piain and obvious reaſon, becauſe the damages might be unequal, 
He remarked alſe, that the caſes of Hunlocke v. Blacklowe, 2 Saund. 119. and Cole v. Shallett, 
3 Lev. 41. were cited, as being in favour of the plaintiff. But (ſaid he) it is unneceſſary to enter 
into the diſcuſſion of thoſe caſes, though perhaps doubts may reaſonably be entertained of the doctrine 
laid down in Saunders, and though the caſe cited by him in his argument may deſerve full as much 
_ Conſideration 2s that which was the ſubjeRt of the determination of the court; for we found our 
opinion on the preſent caſe, on the ground of the diſtinction in Boone v. Eyre, which we think a fair and 
ſound one. © Then thequeſtion is, whether the covenant of the plaintiff goes to the whole confideration 
of that which was to be done by the defendant? Now the plaintiff clearly covenanted to convey an 
eſtate to the defendant, in which all the timber growing upon the eftate was neceſſar ly included, 
The timber was not disjoined from the eſtate by the ſeparate valuation of it. It was expreisiy agreed, 
that all trees, &c. which then were upon any of the effates, ſhould be valued ; but it is not to be per- 
mitted to a party contracting, &» convey lands, which includes the timber, by his own act, to change the 
nature of it between the time of entering into the tontrat and that of performing it. If it may b: in 
any fort a conſideration to the party purchaüng to have the timber, the party ſelling ought not to be 
permitted to alter the ettate by cutting down any of iz. This is not an action of covenant, where one 
party has performed his part, but is brought for a penalty on the other 2 refuſing to execute a con- 
tract. But to entitle the par:y bringing the action to a penalty, he ought punctually, ex1tly, and 
literally to com pete his part. I be plea is therefore a good bar to the action. The Duke of St, Alban's 
v. Shore, Trin- 29 C. 3. 1 H. Blackft. 270. | oy ] 


. In an action by the aſſignees of a bankrupt upon a policy of The In 


inſurance againſt fire, the declaration int. al.) ſtated one of the u of the. 


terms of inſurance to be, that perfons ſuſtaining any damage by — _ 


fire ſhould make affidavit of the ſame, and procure a certificate Company 
under the hand of the miniſter and churchwardens, together — ery 
with ſome other reputable inhabitants of the pariſh not concerned in caſe of . 
in ſuch loſs, importing, that they were well acquainted with the laß, Gould 
character and cireumſtances of the perſon or perſons inſured, and * | 
do know or verily believe, that he, ſhe, or they, really and by miſ- under the 


fortune, without any fraud or evil practice, have ſuſtained by bands of ha 


- ſuch fire the loſs aud damage as his, her, or their loſs to the va- nent 


lue therein mentioned; but till ſuch affidavit and certificate of gens, and _ 


ſuch inſured's loſs ſhould be made and produced, the. loſs mo- 2 lome re- 

ney ſhall not be payable; it then ſtated that the bankrupt did 2 
make affidavit of his loſs, and that the miniſter of the pariſh in ersof thbe 
which, c. long before and at the time of the loſs, dwelt and Pau not | 
reſided at a diſtance from and out of the pariſh, and was wholly ores wha 
unacquainted with the charaQter and circumſtances of the bank- importi 


rupt, and wholly unable to make ſuch certificate as by the ſaid LA, 


licy was required, but that the bankrupt did procure and de- „ib the 
liver a certificate under the hands of A., B., Wc. reputable inha- charater | 
bitants of the pariſh, who were not concerned in the ſaid loſs, *4 —_ 
importing, &c. The defendants pleaded ſeveral pleas, upon which che jacurea, 
iſſues being joined, and the parties going to trial, the plaintiffs and know 
obtained 2.yerdift. No notice was taken of the certificate re- engt 
uired, or the want of it in any of the pleadings except in the be really” * 
aration. It was moved to arreſt judgment, on the ground and by mit- 
that the title of the plaintiffs to recover was, not ſet forth in the — ON 
declaration, inaſmuch as it did not appear that the certificate Nad of ' 
required had been procured and produced. And after argument, fraud ore 


— 


* 
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the court were of opinion that though a perſon were a bond fide 233 8 


ſufferer, ſtill he is nat entitled without a certificate ; that the ined by 
ſtipulation was a condition precedent z that there ſhould be'a cer- fie the %%% 
e that there was'no Lind 

„CV miniſter upon c of, 


of fraud; that the excuſe of the — | 
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poliges miniſter was frivolous 5 that the plaintiff ought to have averred 
of this com- the performance of the ſtipulation ; and that the objection was 
— not waived by the defendants having pleaded over. Oldman and 
bo were another, Aſſignees, v. Bewiche and others, Mich. 26 G. 3. 2 H. 
. . 
Rated in their declaration, that the bankrupt did procure and deliver to the company a certificate under 
the hands of divers reputable bouſeholders, naming them, importing, &c. but that the miniſter and 
ehurchwardens, without any reaſonable or probable cauſe, wrongfully and unjuſtly refuſed to fign any 
ificate, yet the company had not paid of ſatisfied-the loſs. The defendants pleaded (int. al. ) that 
iniſter hwardens did not refuſe, wrongfully, injuriauſly, and without reaſonable or pro- 
the certificate : after iſſue joined, the p'aintiffs obtained a verdict, and za motion 
of judgment. After argument, the C. J. Buller, and Rooke, I. ſeemed to think 
the printed to be conditions precedent, there had been a performance cy pres, 
being a commercial contract was to be conſtrued libera'ly, and the true 
loſs had fairly been incurred? IF it bad, (and it appeared on the reco'd to 
of the miniſter and churchwardens was without cauſe, and therefore the 
itled to maintain their action. But Heath, J. appeared to differ from the reſt of the 
underſtood a writ of error was intended to be brought, judgment was given for 
v. Worlley, Mich. 36 G. 3. 2 H. Black. 574. A writ of error being se- 
cordingly brought in the King's Bench, that court reverſed the judgment of the Common Pleas. 
It was held, that the procuring the certificate was a condition to be performed by the inſured pre- 
cedent 9 inſurers. Lord Kenyon remarked, that if there be a condition precedent 
to do an impoſſible „che obligation becomes fingie; but however improbable the thing may be, ir 
plied with, or the right which was to attach on its being performed does not veſt, If the 
that A. K. m infeof B., and A. do all in his power to perform the condition, and B. 
livery of ſeiſin ; yet from the time of Lord Coke to the preſent moment it has not been 
that the right which was to depend upon the performance of that condition did not ariſe. 
He did not ſee how the terms cy pres were applicable to the ſubject; the argument for the plaint fl below 
that if none of the inhabitants of this pariſh certified, a certificate by the inhabitants of 
” the next, or of other pariſh, would have anſwered the purpoſe, - But the afſured cannot ſubſtitu's 
one thing for „And Lawrence, J. obſerved, that it a perſon undertake for the act of a ſtranger, 
„ 710- Vide Routledge v. Burrell, 1 H. Blackft. 254. 
faid 


10. The covenant in a charter-party, on which the plaintiffs, in 

an action brought upon it, aſſigned their breach, was, that not- 
. withſtanding the ſhip was let to freight but for 903 tons, yet 
y. the © the defendants ſhould lade on board as many goods as the ſhip 
ec could bring, or was capable of taking in with ſafety, paying to 
« the owners freight for the ſame according to the —_—_ 
&«& aforeſaid.” In a former part of the charter-party ſtated in the 
declaration, there was a covenant, that to the end the tonnage of 


E 


111 
Tx 


* 


thy: 
5 
7 
3 


7 
| 


j 


| 
L 


2 
; 


; 


wo 
te 


18 
: 


Ly, 


if 


A 
HEEE® 


aſcertained, no claim ſhould be admitted or allowance made by 
the defendants for ſhort tonnage or deficiency in loading the ſip 
bys in or for her homeward-bound voyage, unleſs the ſame ſhould be 

_ fublequent certified by the defendants” preſidents, agents, &c. from whence 
ſhe ſhould receive her laſt diſpatch; which ſaid certificate the ſaid 
prefidents, agents, Wc. ref Rively ſhould give to the maſter for 
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fſhort tonnage be found and made to appear on her arrival in the 
river Tamer, upon a ſurvey to be taken by four ſhipwrights or 
others to be indifferently named and choſen by the defendants 
and the-plaintiffs ; but no ſuch ſurvey ſhould be taken or allow 
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l fore demand for ſuch ſhort tannage ſhould be made. The de- 
the ſhip goods to the amount 
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the 
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903 tous, and although the 
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the ſaid ſhip and the freight thereby payable might be the better 
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the time being, if reaſonably demanded; and alſo unleſs fuch 


made in caſe bulk ſhould be found to have beeri broken be- 
the defendants put on board 
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ip could have ht, and of taking in with ſafety, to defeat 
— 8 „ Bak to Londen, fr 


ſo as to complete her loading, and put on board her | 
ſaid voyage what ſhe could reaſonably and ſafely have carried, 1 of a. 
and although the plaintiffs were ready to have taken in the ſame, n n. 
yet the defendants, their factors and afligns, refuſed fully to load dition ſabe - 
the ſaid ſhip, or to put any more goods on board her, and that quent, it" 
ſhe was therefore obliged to ſail from Bombay to London deficient nabe a 
in her Joading to the amount of 190 tons, yet that the defend- matter of + 
ants had not paid for ſuch deficiency. The defendants pleaded fence, and 
that the allowance claimed for ſhort tonnage and deficiency in — . 
loading was not certified by the defendants' preſidents, agents, the defend= 
rc. Replication, that the plaintiffs requeſted the defendants' — oe 
preſidents, agents, &'c. to certify the deficiegcy, but they refuſed. no infted 

After verdict for the plaintiffs, it was moved to arreſt the judg- ont, though 
ment, becauſe the plaintiffs had not ayerred in their declaration, — have 


. 
fifted on 


that a certificate of ſhort tonnage was obtained from the defend- the want of 
ants' ſervants before the ſhip ſailed from India, and becauſe it = certificate, 
was not averred that upon her arrival in the river Thames, and pn 4 
before bulk was broken, a ſurvey was had, and that ſuch ſhort takes, that 
tonnage was found and made appear; both which it was infilted tbe fa& did 
were conditions precedent to the plaintiffs* right to recover for — 
ſhort tonnage. But per Aſhhurft, J. (who delivered the opinion follow as « © 
of the court), there are no preciſe technical words required in a <onſequence,. 
deed to make a ſtipulation or condition precedent or ſubſequent ; —— 
neither does it depend on the circumſtance whether the clauſe ground for 
is placed prior or poſterior in the deed, ſo that it operates as a eg the | 
proviſo or covenant (4). It is unneceſſary to ſay whether the * 
_ relative to the certificate be a tion precedent or not, Rep. K R. 
or rantins. | mou | 
having —— al 


the caſe, it is equal to performance. Hatham, Nut. and another v. e, 
the Eaft India Company, Hil. 27 G. 3. 1 Term Rep. B. R. 638. and abe 


the ſame words may indifferently make either, according to the intent of the perſon 
| Per Lord C. Talbot in Robinſon v. Combe, Hil. 9 G. 2+, Cat. Temp. Talb, 266, 


It. To an action of debt to recover the penalty mentioned in 
articles of agreement, the ſubſtance of which was, that the 
plaintiff ſhould ſell his eſtate for a certain ſum to the defendant, the 
on or before a certain day, and the defendant, in conGidexatign 
whereof agreed to pay that ſum on the day, and on failure to- 
pay the penalty ; the defendant pleaded in ſeveral pleas, that the i 
plaintiff did not, on or before the day mentioned, or at oy time 
joy dire ber Pan commaboads napprbgra reno ar 
ut time of making the agreement hac ing in the | | 
miſes be could be enabled to convey, Ce. to 
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2 * when the one party conveyed his eſtate, he was to receive the 


»pplies to all the plaintiff demurred, but the defendant had judgment. - For 
caſes of fale. it was held by the court, that theſe were dependent covenants ; 


Newhaven, purchaſe-money, and when-the other parted with his money, he 
2 21 Vas to have the eſtate; they were reciprocal concurrent acts, to 
rn be performed by each other at the ſame time. Goodiſon v. Nunn, 
— B. K. Trin. 32 G. 3. 4 Term Rep. B. R. 6t. 8 x 

4 0 $4558 


The caſe 12. To an action of debt on bond, the ſubſtance of the con- | 


of Hotdipp, dition of which, after reciting that Sir J. C. had delivered to 
Dewſe, v. the plaintiffs, for value received, a ſet of bills of exchange, 
D bearing even date with the bond drawn by Sir J. C. on C. in 
106. 7Via. Bombay, for 12, 104; ſtar pagodas, payable 60 days after ſight 
Abr. 251. to the order of D. and Co. and by them indorſed, and alſo indorſed 
was cited, bby A, and the defendant, was, that if thoſe bills or any of 
relied en them ſhould be duly paid at Bombay according to their tenor, or 
in thecaſe if they or any of them ſhould be returned and come back to 
4 — England duly proteſted for want of payment, and Sir J. C., D., M., 
bell, 2, and the defendant, or any of them, ſhould pay to the plaintiffs 
within 30 days after any of thoſe bills ſo returned with proteſt 


[ 


f 


263. duly made for want of payment, ſhould be produced to the ſaid 


be: Sir J. C, D., M., and the defendant, or either of them, or legal 
bend with a notice given to them, the full amount of ſuch bills of exchange, 


=, — the rate of 105. ſterling per pagoda, then the obligation 


Y 


made in 


T 
fit 


89 
g * 


that in the Was to be void, or otherwiſe to remain in full force; the defend- 


—_ ant pleaded, firſt, that the ſet of bills in the condition were not, 


© thequeſtion 207 Were any of them, retu nor come back to England 


was, whe-. duly proteſted for want of payment; and ſecondly, in ſubſtance, 


ther a pro-. that the faid-bills returned with proteſt upon them for non- pay- 


teſt for non- 


payment ment were never produced or legal notice given of them to 


Sir J. C., D., = and _ defendant, or either of them. The 
plaintiff replied the bills were ſent to Bombay, to the plain- 
— 9 tiff's agent, in order to their being preſented to C., but at the 


6 


dene m time of their arrival there, C. was not in Bombay ; that the bills 


— were ſhewn to the attorney of C. who was requeſted to accept 
2 them, but who reſuſed ſo to do; that thereupon the bills were 
1 proteſted for non- acceptance; that the bills being neither ac- 

— ug ae: were ſo proteſted, returned, and came back to 
becquiraleae. England. To the ſecond plea. the plaintiffs .replied the ſame 


* 


ten matter in ſubſtance as in the former replication, adding an aver- 


for non-p2y- ment, that the bills which had been returned proteſted for non - 
— had been produced and ſhewn to the parties, accord- 


LE} 


court demurrer, and the queſtion made was, whether 
plaintiffs had ſhewn that they had ſubſtantially performed the 


= 


| 


for the performance of the conditions on the part of the 
'obligor, or the penalty was to attach? And the court held, that 
1 

condition, but on the contrary that they had totally failed. 
The condition called vpen them to return che bills proteſted for 


- 
IE 


the bin ing to the terms of the condition. Theſe pleadings came before 
on their part to be pęrſotmed, before the right to 


no colour to argue that the plaintiff had performed 
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non - payment but they had never been proteſted for non - pay- after per- 
ment, they therefore never could be returned ; there never could 2 
be notice of their having been returned proteſted for non - pay- party, and 
ment; not having been ſo returned according to the plain import dem 


of the condition, they had failed in performing that preliminary ng = 


act upon which the condition to be performed by the defendant proteſt made 


was to ariſe, and conſequently they could not be permitted to in England, 
maintain their action. French and another v. Campbell, Trin. to be a ſub- 


33 G. 3. 2 H. Blachſl. 163. | Crane o | 


dition, by which, upon the bills being returned with a proteſt for non-payment, the par ies were 
N om money expreſſed in the condition, and coni:quently the bond became forfeited. 2 H. 
7 * | | 


13. Action of covenant on an agreement for a copartnerſhip 
between the plaintiff and the defendant; the plaintiff agreed to 
take the defendant into partnerſhip, and alſd to aſſign over to 
him a moiety of the intereſt in his houſe, to commence from 
and after the 29th September then next, on the terms that the 
defendant ſhould pay the plaintiff, on or before the ſaid 2gth 
of September, the ſum of 300 /. as a premium or fee to be ad- 
mitted into the partnerſhip. The ſtock was to be valued by two 
perſons choſen, one by each of the parties, and the defendant 
was to advance a ſum equal to the value of the ſtock; and 
roper articles of copartnerſhip were as ſoon/as convenient to 
be made out. The breach aſſigned was, that the defendant had 
not paid the 300 J. on the day limited, although the plaintiff was 
willing to take him into partnerſhip, The defendant pleaded, 
1ſt, that no articles of partnerſhip had ever been made; 2d, that 
the half intereſt in the leaſe of the premiſes had not been con- 


veyed to him. To both which pleas the plaintiff demurred. 


It was contended for the defendant, that the leaſe and copartner- 
ſhip being to run immediately from and after the day on which 
the payment was to be made, the conveyance muſt be on or be- 
fore that time; but it was held, that the words“ from and after” 
ſeemed to exclude that day; a leaſe. to hold from and after any 
day may well be by a ſubſequent conveyance to commence from 
that time, and that the covenant of the defendant was precedent 


to the other, and was broken before the other was to be executed. 


Walker v. Harris, Trin. 33 G. 3. Anſtr. 245. 5 
14. Error in B. R. of a judgment in C. B. in an action of 
covenant for non-payment X rent for three years and a quarter, 
due at Lady-day 1795, on an indenture of demiſe from the plaintiff 
to the defendant for ſeven years from Chriſmas 1791. e de- 
fendant in the action craved oyer os the deed, in which there 
were covenants. by him to repair, to preſerve fruit-trees, &c. 


to deliver up the premiſes at the end of the term, &c. &c.z and 
alſo a proviſo, that in caſe the defendant, his executors, '&c. ſhould 


be minded at the end of the firſt three or five years of the 'term 


. to quit and yield up the premiſes, and of ſuch his mind ſhould 


ve notice in writing ſix months before" the expiration of the 
fad firſt three or five years; then and in ſuch caſe, from and after 


the expiration of the . | 


" + 4 


rents and arrears of rent and duties on the tenants, part to be 
paid and performance of the covenants contained on the part 
of the leſſee, until the expiration of the firſt three or five years, 
the indenture and every clauſe therein ſhould ceaſe. and be 


utterly void. "The defendant then pleaded, that as to the rent 


due at Chriſtmas 1794 3 was in arrear; and as to the 
rom C 


reſidue of the rent claimed err 


1795, that fix months before the end of the three years, to 
wit, on the 24th June 1794, under and by virtue of the proviſo 
contained in the indenture, he gave notice to the leflor of his 
intention to quit at the Chriſfimas following; which notice the 
leſſor accepted, and that at the expiration. of the ſaid notice he 
gave up the poſſeſſion, &c. The plaintiff replied to the firſt 
part of the plea, that the rent due at Chriffmas 1794 was in 
arrear and unpaid, on which iſſue was joined, and which iſſue 
was afterwards found for the defendant; and as to the other 
part of the plea, that the defendant did not pay all rent and 


arrears of rent and duties on the tenants, part to be paid, c. 


and perform all the covenants contained in the indenture on the 
part of the leſſee, until the expiration of the firſt three years, 
2 to the form and effect of the proviſo : to this the de- 
ſendant a 

tiff did not thereby deny or traverſe any of the matters con- 
tained in that part of the plea to which the ſame was meant to 
be a replication; but attempted to introduce a collateral and 


immaterial iffue, and that the replication. did not ſuſtain the 


action or ſupport the declaration, but was a departure, &c. 
The court of C. B. gave judgment for the plaintiff, which was 
affirmed in the K. B. the court being opinion that the 
words of the proviſo, as well as the obvious intention of the 
parties, created a condition precedent. Porter v. Shephard, in 
Error, Haff. 36 G. 3. 6 Term Rep. B. R. 665. | 
15. A. having a niece, an infant of about ſeventeen, deviſed 
to her the ſurplus of her perſonal eſtate, to be paid to her at 
her age of 21, and if ſhe ſhould die before 21 or marriage, the 
teſtatrix deviſed it over; the niece ſhall have the intereſt paid her 
_ In the mean time, the deviſe over being but a condition ſubſe- 
quent. Nicholls v. Oftorn, 2 P. Wms. 420. Trin. 1727. | 

16. John Richardſon Currer having an eſtate for life, under the 
will of Sarah Currer, with remainder in tail to Henry Richardſon, 
deviſed hig own eſtate, together with the eſtate under the will, to 


truſtees to uſes, by which the tenant in tail would take only a 


life eſtate, but provided that his own eſtates ſhould not be con- 


veyed until the tenant in tail ſhould ſuffer a recovery, and bar the . 


remaindegs in the former will. Henry Richardſon did acts of 


ownerſhip, and prepared for, but never ſuffered the recovery, and 
ed. This 3s 2'con ; 


| dition dent, which the tenant in tail not 

having performed, John Richardſon Currer's own eſtate never 

9 , and the eſtate of Sarah Currer is not affected by it. 2 Bro, 
. Ch. Rep. 67. Runde v. Currer, Kaff. 1786. 5 


- *. 


For more of Conditions precedent, ſee tit. Daus, Remaiuder = 


( per tot. Stocks per tat. and other proper titles. 
| Fee A | 


emurred ſpecially, aſſigning for cauſes that the plain- 
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(T . 2) Precedent what, and what ſubſequent. As C3] 
to Marriage and Marriage Portions. 2 
See Suppl. tit. Marriage (K), (K. 2), po. 


(T. 3) Breach relieved. In what Caſes of Condi- LC 
tions precedent or ſubſequent. 2 


1. 4 Having been elected to one of the travelling fellowſhips 
under Dr. Ratclif's donation, received the ſalary for five 
years, and then, inſtead of travelling beyond ſea for five more, as 
the will requires, upon ill health, reſigns; the truſtees accept the a 
* and put another in his room. This is a diſpenſation | 
of the condition ; if they had refuſed to accept the reſignation, it 
would have been otherwiſe. 1 Aid. 358. Attorney-General v. Dr. 
„aft. 10G. 2. ; 

2. Wie dhe huſband for a valuable conſideration covenants 
that his wife ſhall join with him in a fine ; this court will enforce a 
performance of ſuch covenant : but if it appears to be impoſſible 
for the huſband to procure his wife's conſent, (as ſuppoſe there 
are differences between them,) the court will not decree it, eſpe- 
cially if the huſband offers to return the money, with intereſt and 
coſts, and to anſwer damages. Hall v. Hardy, 3 P. W ms. 187. 


Trin. 1733. 


(U) What ſhall be ſaid a Condition againſt Law. TAJ 

FANS IA Pleadings,) ] 85622 

I, T* condition of a bond entered into by the parſon to the Debt o 
patron of the church was general to reſign on requeſt; bond, ca- 


and an ation being brought on the bond, it was ſaid per cur. ads 


that theſe bonds, though to reſign generally, ate good, and have beneũce. 


been ſo allowed conſtantly ; and that there are many cafes of it, The coure 


becauſe they may be on good and valuable conſideration, and not 1 | 
ſimoniacal as in caſe he takes a ſecond benefice, or for non- t 


N | Gs AR. Turner v. Hawkins, Trin. SIS. 
48. 1. Forteſe. 351. | | _ -,- they having 


| 33 deen ſo oſten 

aſtablifked even la a court of equity. And alſo where the condition is general, and not berely to reſigu to 
perſon. Peele v. Com. Cailiol, Mich. 6 G. . Str. 227. . wes preſented 
and previous thereto gave 2 general bond of refiggation, the end of 
| - ARtion ſaed at law and judgment recovered on the bond. Bill by 
injuaQtion, and int. el. for a diſcovery whether the defendant had not fold the advowſon 
6x years, iſe of n immediate refignation, The defendant 


to ſybje@ to the 
was 


of adrowſon during 
fale of the nent preſentation is, but it is void by the 
* unleſs an ill uſe ig 


Hardwicke, C. 
K 
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was bad. The Bi hop of London v. Ffytche, 23 G. 3. but it ſeems to have been contrary to the 
opinion of the judges, except Lord Thurlow, C.—1n an action of debt on a bond given by an incunbeat 


— 


to the pation, on preſentation, to refide an the living, or to reſiga if he did not return to it after 
notice ; and alſo not to commit waſte, &c. on the parſonage-houſe. Lord Kenyon, Ch. J. declared his 
opinion, that a bond for 


of ſuch duties is not illegal, for the plaintiff did not call for a reſig - 


gation of the incumbent, but merely for a performance of thoſe duties which in morality, religion, and 


las he ought to do. And Buller, J. ſaid, he could not find any immoglity or illegality in the bond. 


Bagſhaw v. Boſaley, Mich. 71 3 4 Term Rep. B. R. 78. In another caſe, which was debt oa 
bond, conditioned to reſide to ſerve that cure and no other, to refign in, favour of the patron's ſon, and to 
keep in good repair the rectory-houſe and cbancet ; to which the defendant pleaded, firft, that the 

was fmoniacal ; ſecond, that he had performed every part of the agreement, except that 


 xeſpeting the reſignation : to theſe pleas there was a general demurrer and joinder ; but the court 
ding that it was intended to carry the caſe up to the Houſe of Lords) gave judgment for the 
plaintiff, without hearing any argument. They ſaid, that as this was not preciſely ſimilar to the caſe 


of the Biſhop of London, they were bound by the eſtabliſhed ſeries of precedents to give judgment for 


the plaintiff. Partridge v. Whitton, Trin. 31 G. 3. 4 Term Rep. B. R. 359. 


, S. C. Burr. 
568. 


2. In the condition of a bond it was recited that WP. and 
the plaintiff, having contracted a love for each other, had agreed 
to live together on terms ; that V. P. ſhould find the plaintiff 


in neceffaries, and if he happened to die in her lifetime, or 
ſhould refuſe to live with her, he ſhould pay her an annuity of 


60 1. per annum; all which ſhe was to forfeit if ſhe left him: for 


the performance of all which the condition was. In an action 


brought by the plaintiff againſt the adminiftrator of W. P., 
the defendant pleaded that the bond was given for an unlawful 


; conſideration, that of living together in a ſtate of fornication, 


and was therefore void in law. The plaintiff replied that ſhe 
being a virgin was ſeduced by V. P. and that bond was 


| given as a compenſation for her chaſtity, and as a proviſion for 
r. 


Demurrer inde. And per curiam Here is no virtuous 


part in the contract. All is calculated for the purpoſes of pro- 


ſtitution . Inſtead of premium pudicitie, this is pretium i 


ſuch a time as ſhould gain him a ſettlement in the pariſh of 


pariſh' of 8., or if the ſaid S. C. ſhould gain a ſettlement, 


im of 8., | 
5 2 aſſiſtance of the obligor, any where out of the pariſh of 


then, c. and reſolved by the court that the bond was a 
one, and nothing illegal appeared jn it. 

| TA De. v. Punchard, Eaft, 10 G. 3. 3 
See Butl. note 1. to Co. Lit. 206, b, - 


Wi be. 


and permit and ſuffer him to gain a ſettlement in 
the 
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* ſoever, without the conſent of the leflors, their heirs or aſſigns, 


(Z) What Condition ſhall be faid to be repugnant to [BJ 


the Eſtate, or not. 2 \d ww 


],ANDS are leaſed to a horſedealer for 21 years, at rack- rent; 

with a proviſo for the landlord's re-entry on the tenant's 

committing any act of bankruptcy whereon a commiſſion ſhould 

iſſue. This condition was held good; but Buller, J. ſaid, that 
might de great reafon for a diſtinction between ſuch a 

clauſe in a huſbandry leaſe for 21 years, (as the one in queſtion,) 

and in a leaſe for a long term. Roe v. Galliers, 2 D. & E. 133. 


(C. a) What ſhall be faid a Condition impoſſible. ==": 


; See Butl, note 1. to Co. Litt. aG. a, 
(S. a) What ſhall be ſaid a Performance, and what a is. 
gur 72 4: Foskelture.:: [By D 


1. A Warrant is granted for nominating two lives in a copy- 
| hold eſtate held under the crown as part of the duchy 
of Cornwall, but fubje& to theſe conditions, viz. Provided the 
eftate be perfected in fix months after the date of the warrant, and the 
warrant inrolled before the auditors of the ſaid duchy, and that the 
fine be firſt paid into the hands of the Receiver-General of the ſaid 
duchy, or his deputy, and fo certified under one of their and ſeals. 
The fine was not paid till after the expiration of the fix months. 


The ſtrict letter of the warrant not being complied with, the ſame 
was held: void by the court of Exchequer z whoſe decree was 


confirmed in Dom. Proc. Moore and Croſs, 1 Bro. Parl. Ca. 8. 

2. Demiſe of a mefſuage and mill for 21 years at a yearly rent, 
with a proviſo for re-entry on non-payment of the rent, or breach 
of any of the covenants. Amongſt the covenants was one in 
the following words, viz. © that the leſſee, his executors or ad- 
* miniſtrators, ſhall not, nor will at any time or times during this 
« demiſe, aſſign, transfer, or ſet over, or otherwiſe do or put away 
cc this preſent indenture of demiſe, or the premiſes hereby de- 
« miſed, or any part thereof, to any perſon or perſons whom« 


« in writing under their hands and ſeals firſt had and obtained 
« for doing thereof.” The leſſee afterwards, without any previ- 
ous licence, demiſed the premiſes for a period three months ſhort 
of bis oon term. The court of C. B. was of opinion, that 
this underleaſe waz not a breach of the proviſo. - A/ſign, transfer, 
and ſet over, they ſaid, were mere words of aſſignment ; © ofther- 
« 4wiſe do or put away,” fignified any other mode of getting rid of 
the ar wy oh entirely, and could not be confined to making a 
Le . 3. Dem 


41 


i | Conditions, 

3. Demiſe for years to one, his executors and adminiſtrators 3 
with a proviſo, that, if the leſſee, his executors or adminiſtrators, 
ſhould aſſign. without licence, then the leaſe ſhould be void. 


' After the lefſee's death, the term then in the hands of his ex- 


ecutor was taken in execution. 'The court of K. B. were equally 
divided in opinion, whether, by this involuntary aſſignment, the 
leaſe was forfeited or not; Lord Mansfield obſerving, that as 
by the terms of the leaſe the executors were to take, the re- 
ſtriction appeared repugnant to the grant itſelf, inaſmuch as 
alienation was neceflary to execute the truſt of the executorſhip. 
Lord Stanhope v. s, Cited in 2 Durnf. & Eafl, 134. 140. 
Afterwards Buller, J. in ib. 430. ſaid, that the doubt of the 
court in this caſe was, that the aſſignment was the act of law 
and not of the party. See Goring v. Warren, ſtated in 6 Vin. 85. 
pl. 9. and ſince reported in 2 Eg. Ca, Abr. 100. 1 } 
4. Leaſe from the duchy of Lancaſfer, in which was a proviſo, 
that the leaſe and all afignments thereof ſhould be inrolled within 
three months from the date, with auditor of the duchy ; or 


, otherwiſe ſhould become void. The leſſee afterwards made 2 


leaſe for a period ſomewhat leſs than what remained unexpired 
of the original-term; but no inrolment was made of this un- 
derleaſe. The court of B. R. were of opinion, on the authority 


was not within the 
iſo. Ne v. Orpe, 1 Doug. 56. | 
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utors, c. for that purpoſe firſt 
obtained in writing, then the demiſe, c. ſhould 
leſſee entered, and then died inteſtate. Aſter- 
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that though it was a general rule, that in the 
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(Z. a. 4) To ſave harmleſs, Pleadings. TAI. 
[ THE plaintiff in his declaration ſet forth a covenant, which 7ide Dudley 
. recited, that the defendant had ſold a certain quantity of * — Mg 
wy to her teſtator, which had been arreſted at Archangel! by Rep. BR, 
B., and therefore the defendant covenanted to ſave him 384. 
harmleſs from any coſts or damages relating to ſuch ſeizure; . 
and then aſſigned for breach, that E. B. having arreſted the ſaid 
goods pretextu of 2 debt due from the defendant to him, touch 
ing. which arreſt the teſtator was put to 1500 J. expence, which 


the defendant had neglected to pay. To this declaration it wag 


objected, that the covenant did not extend to tortious acts, for 
which the plaintiff had a remedy, and therefore the title of E. B 
ought to have been ſet forth; whereas. here it was only ſaid 
pretextu. But contra, it was argued and agreed by the court, 

| Fe caſes the plaintiff 
muſt ſhew a title in the diſturber (a), yet it extends only to (a) For 
caſes of a general covenant, and not where it is particular againſt which pur- 
the acts of particular perſons, for there it takes in even tortious 2 
acts. Perry v. Edwards, Mich. 7 G. 1. Str. 400. : 1 
had lawful right and title, and having ſuch lawful right and title, entered & e.; for in affigning a breach of 
covenant it is ſufficient if it is certain, to a general intent, Yide Foſter v. Pierſon, 4 Term Rep. B. Ro 


. 617. 6 


2. Debt on bond, conditioned to indemnify the plaintiff. The 
defendant upon oyer pleaded generally quod indempnem conſervavit,, 
without ſhewing how. And. upon a general demurrer it was 
agreed, the plea was ill before the act for amendment of the 
jel for that no iſſue could be joined upon it. But then it was 

jected that this ſhould have been ſhewn for cauſe of demurrer. 
And of that opinion was the court, for the ſubſtance is the 
85 hang and how that was done is but matter of 2 

e plaintiff prayed leave to diſcontinue, upon payment o 
coſts, which was Saut accordingly. White v. Cleaver, Hil. 

12 G. 1. Str. 681. who | 
3. Debt on bond. The condition was, that if the'defendanit - 
ſhould indemnify plaintiff for what beer and ale he ſhould: de- 
liver to one ., — the bond to be void. Plea that the plaintiff 

livered no beer to S. after the making the writing obligatory. 
eplication, that he, did deliver beer to = ſaid S. to ſuch a ſum;. 
general demurrer and joinder. In ſupport of the demurrer it 
was objected, that it did not appear by the replication that the 
r was delivered before the filing of the bill. And per Lee, 

h. J.—It would have been better to have ſaid © before the filing 
* the bill ;? but as this is upon a general demurrer, and it is only 
mater of form, judgment for the plaintiff. Thrale v. Vaughan, 

16 C. 2. 1 Will. 5. 
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Conditions, 
tion, which is, that if he keep the pariſh harmleſs, and main» 
tain a certain baſtard child, then the obligation to be void, 


- otherwiſe to remain in full force, and then pleads non damnifi- 


catus. Replication, that defendant did not provide for and 
maintain the child from ſuch a day till ſuch a day, and that the 
pariſh have been obliged to pay 5 /. to maintain che. child during 


chat time, et hoc par. ueriſſcare. Rejoinder, that the defendant 
| Pen for the child during that time, and iſſue thereon z which 


ng found for the plaintiffs, it was moved in arreſt of Jjadg- 


ment, becauſe it did not appear upon the record that the 


was born in the pariſh of A., and therefore the pariſh vas not 
chargeable, and could not be damnified. But it was anſwered 
and agreed by the court, (Gundry, J. only,) that it appeared 
upon the record the plaintiffs were churchwardens of the pariſh 
„and the court would intend that it was proved at the 
trial that the child was born in the pariſh of 4. / Cooke and 
another v. Pettit, C. B. Eaft. 26 G. 2. 2Wilſ.5. | 
5. Debt on bond, whereof the defendant craves oyer and ſets 
vut the condition; whereas the inhabitants of S. have threatened 
to ſue A. for nominating . I. to be curate of S. chapel in 
the pariſh of K. Now the condition of this obligation is ſuch, 
that if . L. ſhall fave harmleſs and indemnified the faid A. 


from all damages, expences, and ſums of money which the ſaid 


AH. or his executors ſhall be obliged to pay by reaſon of the ſaid 


A. making ſuch nomination, or ſhall ſave him harmleſs and in- 


demnified from all ſuits, &c. by reaſon thereof, or, &c. then the 


obligation to be void, otherwiſe, c. and pleads non dammificatus. 
T be plaintiff replies, and aſſigns for brezch 


, that he was obliged 
to pay, and did pay, ſo much money, by reaſon of ſuch nomina- 
tion of V. IL. to the ſaid curacy of S. The defendant demurs 
and objects, that the replication is not iſſuable; that 
breach aſſigned is ill, becauſe the plaintiff only ſays he has 
been obliged to pay, and did pay, but does not ſay how he was 
obliged to pay it, whether by ſuit or how, and the condition is 
to ſave harmlefs from ſuits. Curia The objection ought not 
to prevail, for this is only matter of form, but if it was matter 
of ſubſtance, the breach is well enough aſſigned and ifſuable. 
Jud -_ pro quer. Simmons v. Langhorne, Hil. 27 G. 2. 
2 NI. II. I NAS | 
6. . bond. The condition whereof recited, that G. N. 
being ſeiſed in fee, c. died inteſtate, c. leaving a ſon J., &c. 
and A. N. his widow then living; that N, &c. were about to ſell. 
the eſtate ʒ and that A. N. had married a ſecond huſband D. K.; 
that a doubt had ariſen concerning her right to dower, and that 
it was agreed that 30 J. part of the purchaſe-money of the eſtate 
ſhould be left in the hands of W. (the defendant), in order to 
indemnify, &c. from the ſaid claim, &c. and all coſts and 
charges, c. The condition then was, that ij V. (the defend- 
unt) and one C., or their heirs, executors, and adminiſtrators, 


© » ſhould indemnify the plaintiff from all claim df dower that 


might be made by the a 
. a * * . 4 4. erer ; . 
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| Conditions 
e laid premiſes, and of and from all coſts, charges, damages, 
demands, c. that might ariſe or happen by or from ſuch claim, 


De. then, &c. Plea, that defendant had indemnified. Repli- 


. that D. X. married the widow, and exhibited a bill in 
neery, for arrears of dower; that plaintiff anſwered the bill, 
and expended 8 J. 10 1. for coſts in the ſaid ſuit, Demirrer inde g 
and. for cauſes the defendant ſhews, | firſt, that the replication 
is not a direct anſwer to the plea; ad, no iſſue can be taken 
pon it; 3d, that no breach of the condition was ſufficiently 
ewn in it. Sed per cur. The caſe is moſt clearly within the 


words and meaning of the condition: the obligee has been ak 
ready damnified, and therefore has a right to be. immediately re- 
imburſed. Befides here was 30/. left in the purchaſer's hands 
to indemnify the plaintiff, and the indemnification is againſt the 
claim and all conſequences of it. The obligee has nothing to do 
with the claimant's right; it is enough that he is damnified by 
the claim : he is not to ſtay until the 'determination of the ſuits 
he has an immediate right to be reimburſed. Judgment for the 
Plaintiff, Challoner v. 2 alter, Eaft. 31 G. 2. Burr. 574. 

7. Debt on bond, which was to indemnify plaintiff, &'c, 
againſt expences, as to a baſtard child. Plea, that the child is 
an infant in the arms of its mother, and that defendants, while 
the child and mother wete with them, took care of it and pro- 
vided for it every thing, but that the mother hath taken away 
the child from the defendants; and that it hath not ſince been 
delivered to them by the plaintiff, er hoc, &c, Plaintiff replies, 
that it is true the child was carried away by the mother, who 
for ſome time provided for it; but for replication ſays, that it 
afterwards became chargeable to the pariſh, and that the plaintiff 


hath been obliged to pay ſach charges to the pariſh, whereby he 


is damnified, ef hoc, &c. Rejoinder inſiſts that the child was an 
infant under ſeven an of „and in the keeping of the 
mother; and that it was not in defendants power to take it from 
her and keep it, ſo as to indemnify the plaintiff. To this 


plaintiff demurred, and ſhewed for cauſe that the rejoinder ia 


argumentative, neither confeſſes and avoids, or trayerſes ot 


denies, and is alſo a departure from the plea, The whole 
court were of ba that the plea was bad; the defendants: 


could plead nothing but one of theſe two things, either that 
2 had not been damnified, or (in excuſe) if he had been 
lamnified, he himſelf was the occaſion thereof; neither of which 
they. had done. The mother's taking 'away the child was no 


excuſe at all. The replication hath ſhewn how the plaintiff was 


dammnified, and the rejoinder in effect hath admitted it, becauſe 


it hath not denied it. Hulland v. Maultin and another, Tein. 


33034. 2. 2 Will, 126. OLED | abby 05 10. 
8. Debt on bond, conditioned for the faithful and honeſt fer- 
vice of one V. B. as clerk to the plaintiff in his trade of a 
brewer. Defendant 
date of the bond (13th 7% 1771), exerciſed and ca 
W 
3 | 2 182 ty un 


* 


* 


193 
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bond 


cads that the plaintiff, on the : dey of the — W 
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' theplaintiffs until a certain day (26th e e 66 ge 
1 aud that the 1 of the cl the condition mentioi 
en intended to be executed by de faid V. B. to the plain 


$$. 
E 
Ex 
5 


Adee d e r by kim on hi ow 
; and that the plaintiff on the laſt-mentioned da 
partnerſhip wi one J. D. and carried on the tral 
in their Joint names. That . B. on the 1 
| entered into the ſervice of che phintiff, and 
him therein until he entered into partnerſhip with 
December), when he quitted rhe ſervice of the plain- 


1 
: 


employ a count Find 


1 
; 
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Het 
: 


ro, 
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2 4 tiff, carried on by him alone, and afterwards on the * da 
delity, as far entered into the ſervice of the plaintiff e 

1 5001. ip trade; and that during alt the time Res 
oach,)de- in the ſervice of the plaintiff hoop. he did RT ſerve arid 


5 


ſhould faith 7. the —_— — 3 and further fays, 


count for | 

and pay to har. 1772, and was not diſchs the 
the plaintiff — * "pen or either of them; and which Ei 
<td of the fad B. in his office is the fail quitting the ſervice of 
Gouldat any the plaintiff, and entering into the ſervice Ter 4 plaintiff _ 
time receie, J. P. mentioned in the defendant's plea ; and that WB. on 
5. in we. the 19th day of Auguſt 1772, received in his ſaid office 147 J. 137. 
plaintiffs, o account of the plaintiff and his partner, ind was requeſted 
and did not by the plaintiff to pay the ſame to him and 7. D., but that 
— — B. hath not paid the ſame to them or either of them. 
contftionro Demurrer inde, and joinder. The court were of opinion that 
ba void, |, the defendant's plea was well pleaded; for the rule is, when the 
| — deſendant craves and ſets out the oyer of the condition, to plead 
date of the 2 y the performance thereof, this is a good bar to 4 com- 
vents — 4 intent, until the plaintiff replies >, alleges' x breackt 
within' the condition of the bond, whith' they were of opinion 

the 2 8 Ke had not done; for the deferidant ought not to be bound 
June 1780, che ſcope of His engagement, Which was to be atifwerable for 
— = gong the fidelity of V. B. to the plaintiff only,” not to the plaintiff 
bufreſsin nd any other perſon or perſons: when the plaintiff took' 4 
— chere was an end of the engen; the coliSltiot ba 
confined to the plaintiff” only, and ; breath affigried' is for 
ſervice in- r of the mone to the plaintiff and J. P. ot either 
— K which is not within the condition. So judgment way 
ces. for the defendant. Wright v. Raa. H?. 14 G. 3. 3 l. $30: 

was 


carried oh by the plaintiffs only; wd ot in pre ic 
the jan on 65 received into 


— 


4 
e ſaid P. J. entered, & and continged in the fervie of the ftr vun. cilf 
Ho way Af orc Bee time diſcharged. - The replication atbgned 
ip and whüſt P. J. ſo continued in their ſervice, to wit, on ſuch a day, 

» 20]. 163, three fourths of which, to wit, 151. 128. was received 


Th 
JH 
: 
4 


8 
5 


5 
1 
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F 


: 


; phintiffs, which ſum the ſaid P. J. was afterwards requeſted to pay, but, 
latter f he ns e chat P. J. ja, not quit the ſervice of the "Dlaincits 
February 1779 till the 16th February 1781, and then affigned a breach fGmilar to that 
ion to the former plea. Rejoinder to the firit replication, (proteſting that the ſervice was 

n the replication mentioned, proteſting alſo that the plaintiffs did not 
+ into. partnerſhip in their ſaid trade, and in the ſame houſe, c.) that after the 
| the monies received by P. J. in his ſaid office, &c. were received by him on the joint 
account of the plaintiffs and R. B. as copartners, traverſing the receipt of three fourths of the 
by P. J. on the account of the plaintiffs. To the d replication, that P. I. 
of the plaintiffs, modo et forma, &c. on which iſſue was joined. The plain 
firſt rejoinder, taking iſſue on the traverſe. At the trial a caſe was reſerved for the 


N 
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72 
| 
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opinion of the court, the facts of which accorded with thoſe alleged in the pleadings, and the queſtion | 


was, whether the defendant was liable to the plaintiffs in the ? For the defendant, the caſe. of 
Wright and Ruſſell was relied on; but the court were of opinion that there was a diſtinction between 
that caſe and the preſent, and that the intention of the parties, which appeared to be that the ſervice 
was to be performed in and the ſecurities given to the ſhop and counting-houſe, rather than to the 
22 ought to govern the court in making their decifion. Willes, J. ſaid he could not accede to 


obſerved that in that caſe the breach aſſigned was for embezzling the whole partnerſhip-money, and h. 
Sn caſe, that Gould, J. laid much firels upon the point, that the 
re was 

, 


> a aſſigned, whereas it ſhould have been for the plaintiffs* money only. Which objeQion, 
Mr. J. Buller ſaid be did not ſee the force of; he ſaid that Lord Ch. J. De Grey ſeemed to 
much on the taking in a new partner being the plaintiffs* own act, and which determined the 
| - ing But, ſaid he, I wiſh he had gone further, and faid what would have been the caſe, fu 
had been mutual bonds, the one that the plaintiffs ſhould continue to inter the ala, 


the other, that he ould a& honettly; if the plaintiffs bad taken in a new partner, whether they 


4 


would not fill have been obliged to employ the clerk ? If that would not have diſcharged the 
obligation to oy it is decifive, for both the obligations muſt be equally binding. Here 2 
the ſecurity is not given for the ability, but for the fidelity of the clerk. If a dif- 


ferent conſtruction were to prevail, it might equally be ſaid that if the plaintiffe* trade had been but 
; at the time of giving the bond, they ſhould nor increaſe it without application to the 

a was delivered to the plaintiffs. Barclay and others v. Lucas, 240. 3+ 

291, Vide , pl. 11. 1 x = # 


bond given by the defendant to the churchwardens 
* eration of the ſurrender of a copyhold eſtate to 
| ant and his heirs, by one J. E.) with condition to in- 
demnify the pariſh from all coſts and charges which they ſhould 
ſuſtain on account of the ſupport and maintenance of the ſaid 
F. and A. his wife, and ſuch child or children as ſhould be 
of the body of the ſaid 4. The defendant pleads non dam- 
| The plaintiffs reply that they have been forced and 
iged to lay out ſo much, on account of the maintenance of 
the Taid 4. and her children; to which the defendant rejoing, 
chat the plaintiffs had not laid out the ſaid ſum modo et forma on 
the account in the replication mentioned. On the trial it * 

peared that the plainriffs had paid ſeveral weekly ſums, to 
amount of 23 l., for the ſupport of A. and her children, in 
nce of an order of magiſtrates, while ſhe lived in an ad- 
ining pariſh; and the plaintiffs having obtained a verdiQ, 
a new trial was moved for on the ground that the juſtices order 
was illegal, arid therefore the officers were not forced or obliged 
maintain the paupers, fince 22 not live in O. pariſh; 

replicatio 
3 


it was ſo averred in the jon, and rejoinder refers % 
to that by the words mods 1 the court refuſed o 


$.— * ® 


' 


doctrine laid down in Wright and Ruſſell to the extent in which it was there carried. And Buller, J. 


l 


| Conditions, 

ſet aſide the verdict, becauſe the jury had done complete juſtice 3 
they thought the objection only a quibble, for the - pariſh was. 
compellable to receive and provide for the paupers in caſe of re- 
moval.; and if a juſtice makes an irregular order, and inſtead of; 
removing them, direts the pariſh to pay a weekly ſum, the. 
pariſh is not bound to conteſt it. And the court remarked, that 
the rejoinder was not co-extenſive with the replication. It was 
not that the churchwardens have not been obliged to lay out, but, 
they have not laid out meds et forma, And upon this traverſe 
the ifſue was joined. Allen and another v. Sir John Peſball, Bart. 

Mich. 19 G. 3. Blackft. 1177. EP | 


| Articlesof 10. Debt on bond. The condition of which was ſet forth by 


— the defendant, by which it appeared that he and ſeveral other. 
a ſocery for perſons, being owners of different veſſels, had agreed with each 
the muteal Other, and the heirs, executors, and adminiſtrators of each other, 
— 2 that if at any time within three years any of theſe veſſels ſhould 
Kixs,where- be taken, ſunk, burnt, or deſtroyed by an enemy, the other co-ob- 
by they en- ligors ſhould, the better to enable the owner of ſuch veſſel to ſuſtain; 
. - nM the loſs, pay the ſum of 500. to the owner (by name and 
the ſhips without adding © and his aſſigns”) of ſuch ſhip ſo taken or loſt, 
wherein ny ſych co-obligors contributing thereto in equal ſhares for each 
Vir bad pas ſhip. And the condition was, that the obligors and each of 
perty ſhou's them, and their heirs, executors, and adminiſtrators, and eve 

be \ Ana of them, under the penalty of 500/. to be paid to the plaintiff 
contribute to as general truſtee for all, ſhould perform and keep the agreement. 
ſuch lol. He then 12 that D. one of the co-obligors, and owner of a 
3 u Certain ſhip, had ſold, aſſigned, &c. his fad ſhip, and all his 
obliged to right, title, and intereſt therein, after the date of the bond, to V.; 
have 5ool. and that he had, from the time of ſuch ſale and aſſignment, 
me ceaſed to have any right or intereſt in the ſhip; that none of the 
wouldceaſe Other ſhips had been taken, ſunk, burnt, or deſtroyed ; that the 
tobea defendant. had kept and performed the agreement with the 
member, be owners of the other ſhips; that from the time of the date of 
fix months the bond, until the ſale of D.'s ſhip, and while D. had any in- 
8 In tereſt in her, ſhe had not been taken, ſunk, burnt, or deſtroyed ; 
this agree. and that during all that time the defendant had kept and per- 
ment by one formed the agreement with D. The plaintiff demurred ge- 


of the mem- nerally, But it was held that if the agreement was transferred, 


— 4B the court had not the whole caſe upon the record. If the 


. 


be bas the ſhip was fold without an aſſignment of the agreement, D. had 
requifite had the value independent of the agreement, and therefore i 
Dip, ad remained a mere wager with reſpe& to him. If D. really aſ- 

the ſhip ſigned the agreement, and was damnified by the aſſignee calling 
—_—_ 2 him for the benefit of it, that fact ought to have been re- 


ant pleaded J Ayer v. Wilſon, Eaft. 20 G. 3 Doug. 385. . 

that the plaintiff had parted with bis intereſt in the ſhip before the loſs Replication, that 
articles of agreement with the p of the hip, the plaintiff had agreed to 500 J. if a 
bappened within three months, and therefore he was intereſted during the voyage. Demarrer inde; 
r ary and rr 

: is in » and ivate ageeement purchaſer 

hb. wr the conſent of the tociety 9 han Mo tine —_— — 
to the purchaſer; te abe plaintiff continued contributory to the loſes of the others at the 


% % 5 8 


A 


* * e 3 i, ; 
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very time when the loſs happened ; it was therefore juſt and equitable, and within the words and mean. 


| IT agreement, that they ſhould contribute to his. He ſtill had an intereſt in the ſafety of the 


he bad net parted with all his intereſt in it, but continued intereſted guaed this loſs, Reed v. 
Trin. 4 8. 3. Burr. 1512. 


11, Debt on bond in the penalty of 400 J. by the executors Yide ane, 
of the obligee againſt the obligor. After craving oyer of the f.. 
bond and condition, which (reciting that E. P. the teſtator had 
taken and employed J. H. as a ſervant, in the nature of a clerk, 
to him the ſaid E. P., and likewiſe as his book-keeper and ac- 
countant, and in ſuch other buſineſs as the ſaid E. P. ſhould | 
think fit to employ him about) declared if the ſaid J. H. ſhould 
and did, from time to time, make and deliver true accounts to the | 
ſaid E. P. his executors or adminiſtrators, and likewiſe pay and 
deliver to the ſaid E. P. his executors or adminiſtrators, all ſuch 
ſum or ſums of money, bills, c. Sc. as ſhould come to the 
| "hands of the ſaid J. H., of ar belonging to the ſaid E. P. his 
_ executors or adminiſtrators, c. then the bond ſhould be void. 
The defendant pleaded performange of the bond particularly. 
The plaintiffs replied; that E. P. made his will, and deviſed and 
| bequeathed to the plaintiffs, their heirs, c. divers real eſtates, 
and alſo the refidue of his perſonal eſtate, in truſt, amongſt other 
things, that they ſhould carry on certain trades, and buſineſſea 
in which he the ſaid E. P. was then concerned, or ſuch other 
trades and bufinefſes as might appear to them advantageous to 
the family of the ſaid F. P.; and upon ſuch other truſts as in 
the ſaid will was mentioned: that Z. P. died, and that the 
plaintiffs duly proved the will, and took upon themſelves the 
execution thereof, and, in purſuance of the ſaid will, continually 
carried on the trades and buſineſs therein mentioned: that 
J. H., at the time of the making of the faid writing obligatory, 
and continually from thence until and at the time of the death 
of the ſaid E. P., was employed by the ſaid E. P. as a ſer- 
vant, and in the nature of a clerk; and that upon the death of 
the ſaid E. P. and from that time until ſuch a day, continued in 
the ſervice of the plaintiffs as ſych executors, and during that 
time was employed by them as a ſervant, and in the nature of a 
elerk, and as their book-keeper and accountant in the ſaid trades - 
and buſineſſes ſo carried on in by them in purſuance of the ſaid 
will, and was not, from-the time of the making the ſaid writing 
- obligatory, until ſuch a day, ever diſmiſſed from his ſaid ſervice - 
and employment; and then aſſigned for, breach, that J. H., after 
the death of F. P., and whilſt he was in the ſervice and employ- 
ment of the plaintiffs as aforeſaid, negleQed to account, Oc. 
| Rejoinder, that after the death of E. P., the ſaid J. H. accounted 
with the plaintiffs of and concerning all and every ſum of money, 
Sc. whi ee ee Caln ing to E. P. or his ſaid Rk 
executors, and upon ſuch account the ſaid F. H. was found to be be. 
in arrear to the plaintiffs, as executors, in a certain ſum of money, 
which he the ſaid J. H. then and there paid and diſcharged to the 
- plaintiffs : that after the death of B. R und after the plaintiffs . ' 
fag taken upon themſelves the execution of the ſaid will, to wit, © 
an ſuch a day, a „* was made * 8 
4. p 


d J. H. (ſtating it, and which appeared to be different 
2 ormer in ſeveral — A ry bg A F 2 
agreement, J. H. was employed by the plaintiffs, and that the 
money not accounted for was money which accrued to the plain- 
tiffs after the death of the ſaid E. P., and after the ſaid account- | 
ing of the ſaid J. H. with the plaintiffs as executors as aforeſaid, 
- _ andafterandin purſuanceof the employment of theſaid J. H. under 
che ſaĩd new agreement. To this rejoinder there was a general de- 
urrer. And after argument, judgment was iven for the deſendant; 
checavſe the ſervice in the contemplation of the parties to the poſes 
was the ſervice to the teſtator. The bond was iven that the 
clerk ſhould be faithful to him, and ſhould pay all the money re- 
ceived on his account to him or to his executors z becauſe mon 
might be in his hands at the time of the teſtator's death, for which 
be could only account tothe executors. And Buller, J. remarked, 
chat the words in the condition of the bond muſt be explained by 
the recital, and compared this caſe to that of Arlington v. Mer- 
rice, 2 Saund. 41t. 5 Vin. ub. 340. pl. 13. Barker and others, 
Feuers, Se. v. P » Trin. 26 G. 3. 1 Term Rep. B. R. 287. 
Ja thecaſe 2. II., C., and F. entered into a bond to L. on the 5th July 
* 1786, conditioned for the payment of 4017., and intereſt thereon, 
— on the'5th July 1757, being for the debt of C. On the 6th 2 
— 1786, F. and C. entered into a bond, conditioned that if they 
"= either: of them ſhould Pay y to M. or his executors, &c. Jan, 
Tally . - with intereſt, on the 4th Jul 1187, without fraud or further 
Sparks, * delay, then the obligation to Th void. And upon the back of this 
S laſt- mentioned bond was indorſed the following memorandum: 
et The within bond is 7 iven and executed by the within-bounden 
wy ws 1 F. and C. to the within-· named M., to ere, him for hav 
704. Taylor © ing, on the gth Fuly inſtant, at the requeſt of and for the 
. Mills and 4c proper debt of the within-named F. and C., entered into and 
other, tt executed a joint and ſeveral bond to L. for the payment of the 
1 « ſum of 401/, and intereſt, on the 5th py 42 C. be- 
Price,Voug. came a bankrupt on the 1 7th April 1787, and AM. in Au- 
x60. But Co . paid money on the original bond to L., Nate 
ht an 28500 againſt C. on the counter-bond, to which C. 
Ive wich- . ed that he became a bankrupt before the exhibiting of the 
jo the prin phint's bill, to wit, on the 17th Ari 1787, and that the cauſe 
ef Of ation accrued prior to ſuch bankruptcy, On the trial it ap- 
. — v. red. he had obtained his certificate, and a caſe being reſerved fe 
— rg — te opinion of the court, the foftea was delivered t the defend. 
Rep. B. K. Ant. "alle wy obſerved, that the dates of the bonds were decie 
260% where five, ed that. the plaintiff inſiſted on having the mo 
L. Jo Ki hands e he could be called upon on the ori zinal bon 
a furety, © and'as the counter-bond was abſolute in its form, and the . 
f proved it under the commiſſion, he was 5 in 
defendants 
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Fonditiono 9 


(Z. b. 2) Where it is to do one of two Things, and C A 
Pleadings in copulative or disjunctive Condi- Ez 
tions. WE” > ASE ty —_—_ ö a ” 23 


7 bende wie, + ſela, the de- 


e condition, which (after reciting 
that a marriage had been declared and agreed upon, and intended 


any perſon 7 the plaintiff, or within one month after 


pay or ſecure to the plaintiff C., or to her children by the {aid 
A., 30001. within ſix months after the defendant ſhould be- roo = 
come Duke of B.; then, c. The defendant pleaded that V. A. „ion, that 
few pence ing any child born of the body of the plaintiff C. the doi. 
efore. the defendant gets of B., and that the plaintiff C. uv 
Mas not with child at the time of the death of V. A. Upon de- cafe, 5 Ca. 
Murxer the plea was holden, bad. E cur.—lr g a general 27. b. det 
rule, thar the (intention of dhe parties is to be regarded in the daf 
{£onſtruCtion of a deed, and it ſeems very reaſonable that this rule bond, con. 
Jhqul 1 in conſtruing the condition of a bond. If fiſting of 
e plaintiff C., at the time the defendant beczme Dube of B., dein 
Bad had pne or more children by V. A., it would perhaps have gigjuntire, 
n in the defepdant's power to pey the 3000. to her or to the wy the pery 
child or children; but it never could be the intention of the par- naps wie 
ties that the money ſhould not be paid to the plaintiff C. in caſe which, as 
ths ſhould not hays a child by V. d. at the tune the defendant wel ute, 


\ 
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of the other became Duke of B. Drummond & Ux. Adminiftraters, &c. v. the 
* Duke of Bolton. Mich. 29 G. 2. Say. 243. 


the time of entering into the bond, be rendered impoſſible by the act of God, the penalty Ts ſaved, and 
which does not appear to be laid down by the court, but to be the 1eaſon given by the reporter for the 
judgment of the is laid down too largely. And it was obſerved that the conſequence of adhering 
the doctine of Laughter's caſe would be, that in caſe the plaintiff C. (in Drummond v. the Duke 
Bolton) had been dead at the time the defendant became Duke of B., and ſeveral children of her's 
. A. had been at chat time living, thoſe children would not have been entitled to the money. 
Say. 244 J. f 


: 


[BJ (M. e) What Things will diſpenſe with a Condi- 


—— uon. As of him that will have the Advan- 
tage, of, g 


1. IR. Radcliffe, by will, gave ſeveral manors, upon truſt to 
D pay 2 yearly to two ſtudents of phyfic for their 
maintenance for ten years, half of which time they are to travel, 
ſor their better improvement. A. is elected under this donation, 
receives the ſalary for five years; and then, inſtead of travelling, 
refigns, on account of ill health ; the truſtees accept his 8 
tion, and elect another. Per cur. This is a diſpenſation of the 
condition, and A. is not liable to refund his falary. The Attorney 
General v. Dr. Stephens, 1 Att. 358. Ax cap, 
2. Demiſe by deed for a term of years; with a covenant that 
the leſſee ſhould not underiet or affign the premiſes, or any part 
thereof, without the previous conſent of the leſſor in writing, 
under his hand and ſeal; and a power of re-entry was given, in 
caſe the leſſee ſhould not obſerve the covenants in the leaſe. The 
leſſee underlet different parts of the premiſes to ſeveral perſons, 
all with the knowledge of the leſſor, but without his conſent. 
The leſſor accepted rent due after the breach of the condition. 
9 It was held, in B. R., that this amounted to a waiver of the for- 
feiture. Goodright v. Davids, Cowp. 903. | 


Wars. D. d) Where the Want of Notice will excuſe 
| mme Performance of the Condition 
Þ EASE for three lives; with a proviſo for re-entry, if the 


lefſee, his executors or W . ſhould leaſe for more than 
ſeven years, without licence leſſee died, leaving the third 


. e ing, amon 

a of an heir taking a freebold, and he ought to have notice of the. 
1 condition, in order to affect his intereſt by way of fotfeiture ſox 
£/4. e breach oſ it. Noxthente v. Dubss And. $11. 


- 4 4 . - o * 
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that an executor taking a leaſchold 1s like the cafo 
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(K. d) Deſtruction. By Act in Law. e — 


ANDS are demiſed to J. H. for 99 years, if two lives or 
either of them ſhould ſo long live; ſubje&t to a proviſo 


| for re-entry, if the leſſee ſhould let the premiſes, otherwiſe than 


from year to year, and that only to paſture and not to tillage, _ 
without licence. One of the Fives died. Leſſee died. Ilie 
executor demiſed the premiſes to 7. V. without licence, for one 
year, and ſo from year to year, ſo long as the parties ſhould 
leaſe; and the eſtate of the executor ſhould continue. The 
econd life died, after F. V. had ploughed and ſowed. Held, 
that the grantee of the rexerſion could not take advantage of the 
proviſo re- entry after the leaſe was determined; but, that it 


operated only during the term, and vaniſhed with it; and there- 


fore J. V. having ſowed the land, was entitled to reap and take 
the imblements. Johns v. Whitley, C. B. 3 Will. 127. 


(r. d) How he ſhall be ſaid to be in, who enters Zee 
for the Condition broken, Of the ſame Eſtate. 


See Berl. note 1. in Co. Lite. 203. J. and ſtated in Suppl. tit 
_ Neuen (W.), . | 


(W. d) Pleadings in the negative or affirmative. £ ET 
EBT on bond, conditioned that the receiver of renta of 
an eſtate ſhall account duly, and ſhall in all reſpects be- 
have himſelf as a ſteward or receiver ought to do. Plea, that he 


never received but one penny, which he paid to the obligee. 


Plaintiff demurs to the plea, and ſhews for cauſe, that it was 
not pleaded that defendant did in all reſpeAs behave himſelf as 
a ſteward ought. And per Lord Hardwicke—The plea is bad, and 
what it is ſhewn for cauſe need not, for it is ſubſtance. In 
pleading conditions performed where there is a negative and 
affirmative, the pleader muſt not only ſhew that he has not per- 
formed the negative, but likewiſe that he has performed the 
afirmative. Fletcher v. Richardſon, Mich. 10 G. 2. Rep. Temp. 


Hard. 322., 


ö N ö g Debt (E. a). 
1. DD on bond, oyer of the condition, which to be Yide Anen. 


for the payment of money on the 23d March, and the Wine 


| 3- 
defendant pleads- payment on the 22d March, in the condition, and what e 


mentioned. Replication, that he did not pay the money either faid by B 
on the 22d or 23d, or at any time after the making of the bond; lr 
to, this the defendant demurs for duglicity: and per curiam—! t is. Rep. B. R. 
3 | 


$03 Conditions. 


defendant to en x ill, but then ſo is their plea, and the declaration muff 


8 — or if the plaintiff had gone to iſſue upon the plea, the 
tioned to pay — muſt haye been ſet aſide, as in the caſe of Merrill v. 
en x day yn, to Med. 147. 7 Vin. Ab. 377-  Fernegan v. Harriſon, 
g rin. 6 G + I» Str. 317. * 
W 
a * 


2. Debt on boud; the defendant pleaded payment before the 
e 
accor N caſe of Merril v. Focehw, 


1 


115 


- 
at 
STI 


7 Str. 317. ante, 
Ban! p44. Black. 3102 4. 


3. eee ey that the eas 
to his children 1 tg 2000. 15 obligor died, leavi 


children t on the bond, it wa 
Lone: of ＋. Slee by N . the eldeſt 1 5 


Toy 


4- A bond was given for 2 the payment of money by 


es of 21. Wee the plea = 
Fo 2 . pre op th e condition 
| bond. Toe Bird, Mich, 2 8. 2 1 Will. 280. 


% 
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Failure of paying the fitſt ſim. Mallet v. Hodper, Bafb. 25 C. 


t wade 
4 l bt upon a bond, conditioned' 
, 


that tlie defendant ſhould, within months after the expira- 7 
tion of ſix years from tlie date of the bond, at the requeſt ob the 
plaintiff, reſign and deliver up a certain vicarage into the hands ee 
af the proper ordinary, whereby it might become vacant, and 
the plaintiff preſent anew. The defendant” pleaded that he did, 
within three months, c. at the requeſt k the plaintiff, offer 

to reſign and deliver up into the hands of A. B., the proper 

oͤrdiriary, the ſaid vicarage; but that the ſaid” ordinary refuſed 

to actept the reſignation. Upon demurrer the wat 

Holden to be bad, becauſe it was not ayerred the ordinary 

acerpted the reſigiation. The ordinary was a r to the 

dbligee, and being ſo, it was incumbent ori. the-obligor to ptocure 

2 — . a reſignation. ZHeſketh v. Gray, Hil. 28 G. 2. 

6. 3 action of debt on bond, oyer being prayed, it ap- 
peared,” by a recital in tlie bond, that . R. had by will be- 
thed to the defendant the remainder of an eſtate for three 
lives, which the teſtator had in a certain garden; and to the 

plaintiff he bequeathed a hogſhead of cider, to be paid him 
r that apples enough ſhould grow in the ſaid orchard to make 

700 hege of cider. The condition of the Bond was; that 
the defendant ſhould deliver to the plaintiff a'hogſhead'of cider 

- every year, according” to the true intent and meaning” of the 
will, The deferidant pleaded, that upon a certain” day he ſold 
his intereſt in the orchard ; that thereupon he agreed to deliver 


a hogſhead of cider to the plaintiff every year that apples 
enouptr ſhould” grow in the ſaid — 2 — | 9 


of cider, in ſatisfaction of the hogſhead bequeathed, althou 
the hogſhead of cider to be delivered by the defendant ſhould | 
made of apples which did not grow in the orchard mentioned in | 
| the condition; that in purſuance of ſuch agreement the bond | 
| was entered into, and tft the defenuant had performed the | | 
U The plea was held ill. For if the conditic v of a | 
be in general ani affirmative” terms, it is ſufficient to | 4 
plead general performance of the condition; | But if the condition "i 
of the bond be ſpecial, performance muſt be pleaded in the 
words of the condition, it muſt,be pleaded of every thing com- | 
priſed in the condition. Rennell v. Rennell, Trin. 29 & 30 G. 2. 
Say. 316. r . 
7. Action on a borid' the <6nilition of which (reciting that A. pull, J. 
had been appointed treaſurer to the poor of the pariſh of B.) de- ef 
clared, that if 4. from time to time, and at all times while he con- Rache and 
.  tinued in that office, ſhould, and did, render to the plaintiffs a other: v. 


DOORS I OE ITS - 


r 


rr 


' Juſt ect account in writing, of all and ſum den to 
the for of une tber He (houfd ee. 


maintenance of the poor of the ſaftf parith, the botid” ſhould be the condition 
void ; the defendant, after oyer and plea of non eff factum, 3 matey 
ſecondly, that A. from time to time, and at times while he mould be 

| | | ITY continued void if the 


on 


a Conditions, 
deset in the ses did render to the plaimifea tre, Juſt, a0 
perfect account in writing, &c.; and a third plea not differing 
terially from the ſecond, the plaintiffs replied, that by the 
account rendered by 4.0 them, there appeared to be due 

„as ſuch treaſurer, a certain ſum mand and that 
ueſted to pay that ſum to the 
the faid condition, which he neglected and 
ſo the plaintiffs ſaid, that A. did not from 
to the plaintiffs a true, juſt, and perfect ac- 
ng of all and every ſum 2 ums of money, c, 
Dec. The replication to the third plea was nearly 
ſame no yen concluding that the ſaid 4. did not 
and perfect account of all and every ſum and 
without ſaying in writing. 'To this replication 
urred ſpecially; and it was inſiſted in ſupport 
demurrer, that the non-payment and refuſal was not a 
r in writing. But 
held by the court, that it was cleatly the intention of the 
and the fair conſtruction of the condition, that the 
ſhould be paid by A., or, in default, by the defendant. 
Proctor, Eaft. 20 G. 3. Doug. 382. 
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Conqueſt, 


* 


Canute before; a forcible transfer of the crown of England 
into a new family: but the crown being ſo tranffated, all the 
inherent properties of the crown were With it transferred alſo, 
For the victory obtained at Haſtings not being a victory obtained 
over the nation colleCtively, but only over the perſon of Harold, 
the only night that the conqueror could pretend to was, the right 
to poſſeſs > crown of England, not to alter the nature of the 

ernment ; and therefore as the Engliſb laws (till remained in 
orce, he muſt neceſſarily make the crown ſubject to thoſe laws, 
with all its inherent properties. 1 Black. Com. 199. cites 
Hales Hift. G. L. c. 5. Seld. Review of Tithes, c. 8. 1210 

2. A country conquered by the Britiſh arms, becomes a do- 
minion of the king in right of his crown, and therefore ne- 
ceſſarily ſubject to the legiſlature, the parliament of Great 


, \ : | | 1 0 
THE conqueſt by William of Normandy was like that of 


3. The conquered inhabitants onde received under the king's | 


ion, become ſubjects, and are to be univerſally conſidered 


ariſe there. Whoever purchaſes lives or ſues there, puts himſelf 
under the law of the place. An Engli/bman in Ireland, Minorca, 
13 or the plantations, has no privilege diſtin from 
natives. U 1 | a 
6. The laws of 2 conquered country continue in force until 


a on are altered by the conqueror. The abſurd exception as to 


mentioned in Calvin's caſe, ſhews the univerſality and 
— 21 rp fog the maxim. For that diſt inction could not exiſt 


7. If che king without the concurrence of parliament has 
a power to alter the old and introduce new laws in a conquered 
country, the legiſlation being ſubordinate to his own authority in 
232 he cannot make any new change con to 


damental principles: he cannot exempt an inhabitant from 
that particular dominion; as for inſtance, from the laws of trade, 


or from the power of parliament, or give him privileges excluſive 
of his other ſubjects. Per Lord Mansfeld, delivering the judg- 
meat of the Court of K, B. in Hall y. Campbell, Cowp. 7 

ap oy - 5 —— N ut 


*% 


Comet 


is conquered, and ceded afterward by 


purpoſe 
think their liberties and ies niore ſecure, declares, that he 


has given expreſs power and difection to his governor, as ſoon 
as the ſtate of circumſtances of the colony will admit, to call an 
aſſembly, enact laws, c., and afterward another proclamation 
to ſettlers and inhabitants to become purchaſers, mon 
aſter which a commillion' is made ont to the ernor to' 


an aſſembly as ſoon 2b the ſtate of the iſland would admit thereof; 


the theſe acts has immediately and irrecoverabl) 
8 ſhould —— fore faby or wh 6G * 
acquire property in the iſland of Greriads, and to 
whom it might concern, that the ſubordinate legiſlation ov 

the iſland: ſhould be exerciſed by ſuch an afſembly, Jorge ty 
tent of the goyernor and council. The crowi therefore can no 
longer exerciſe ſuch legiſlative powers over this cotttitry as it 
might have previouſly done. Hat v. Og; B. R. 15 Geo, 3. 
Cowp. 204. 


1 


2A * 
king by 3 reciting to be made for the 


See Autbority, Conditions, Sas; Trial (S. a. 2) 
and other proper titles; and ſee Maxims, 
with tlie word Confenſus. ; 
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Conſideration, 


a (C) To what it ſhall extend. 


1. IR Robert Fagg had one fon and four daughters, and had an 
eſtate of 2800 J. per ann. On the marriage of his ſon, 


Articles were entered into between the father and ſon, by which 


it was agreed, that part of the lands ſhould be ſettled to the fon 


for life, then to raiſe a rent-charge of 400l. per ann. for the wife, 


gem ng to the ſons of 22 in tail, remainder to ſons 
y any other marriage with a charge by way of additional portion 
eh for Sir RobertVagg's prac ok and after ſeveral] other li- 


mitations, to the plaintiff Lady Goring, one of the daughters, 


and her heirs male, unleſs Sir Robert ſhould: appoint other uſes, 


422 his hand and ſeal, then a limitation to the other daughters 


tail, then to a collateral relation, with the ultimate limitation 


to Sir Robert Fagg's right heirs. The father never executed his 


power of revocation, the ſon ſurvived the father, and after the fa- 


ther's death, directed a draught to be prepared to carry the articles 


into execution, but died before it was finiſhed. The legal eſtate in 
ſome of the lands had deſcended to Lady Goring and her three 
6iſters, as heirs both of the father and brother. Lady Goring 
brought a bill to®have the articles carried 2 and 


to have the intai of the eſtate limited to her ſertled accordingly.— 


Three objections were raiſed; 1½, That it was diſcretionary in 
the court, whether they would a ſpecific execution u 


the circumſtances of the caſe... ad, That rn i 


a volunteer, and not within the valuable conſideration of theſe ar- 
ticles. 34h, That great hardſhips would follow from ſuch a de- 
cree, for that the defendants would in a manner be diſinherited by 


it. Lord Hardwicke ſaid, that it was one confideration, how far the 


court would ſupport agreements of this kind againſt relations in a 


«family, and another againſt rand creditors : that all the 
— 


1 


decrees for ſpecific marriage articles on limita- 
tions for younger children, were authorities in favour of the 
plaintiff, and that where ſuch articles had been decreed at all, 
they had been carried into execution, even as to col{aterals, ahd not 


carried into execution in part only: that if à bill had been 


brought by the ſon or hig Widow, this particular limitation muſt 
hive hocs docking to the DE that the limitation was part 
of 3 made by a father for a — thee — 
controverſy ſhe was clearly. entitled to a decree for raiſing the 4000 

an additional portion for her: that there was no inflance of de- 


K 1 —— decree all 


* 


— — 
oy 


' 
| 
| 
| 
N 


bud laid the greateſt weight upon, in coming to agreements, and 


. 
1 
F 
= 
5 
9 


. other; that the court had always decreed the proviſion made by a 


_ reſt limited to the father, the advancing 500. by him was a ſuf- 
ficient conſideration, although not mentioned for a conſideration, but 


- Intire, and one 


 - © Conſimeratiqn, | 
or none; for where ſome parts had appeared ver) unreaſonable, 
the court had ſaid, we will not do that, and 8 as all or 
none muſt be decreed, the bill has in ſuch caſes been diſmiſſed: 


that nobody could tell, what it was that parties who were dead 


therefore it would be attended with bad conſequences, if agree- 
ments were to be ſplit, and one part to be decreed, but not an- 


t for a child, to be as extenſeve as the parent intended it, where 
it does not introduce a hardſhip, or leave the other children in 
diſtreſs, for that a father might have good reaſon to prefer one 
child to another ; whether he had in Fi caſe, the court would 
not inquire. Lord Hardwicke therefore decreed the articles to be 
carried into execution for the benefit of the plaintiff. Goring v. 
Naſb, 3 Atk. 186. 8 : 
2. A woman entitled to 3ool. if he ſurvived her father, and to 
a moiety of a real eſtate, the other moiety belonging to her ſiſter, 
after whoſe death it might come to her, (both coming on the part 
of her mother,) being out to marry a h d, who could make 
no proviſion for her, the father to the marriage, and to give 
Ser the 5ool. in preſent for her ſeparate uſe ; and it was agreed, 
that the real eſtate, as well that in poſſeſſion, as what might come 
during the coverture, ſhould be ſettled to herſelf for life, remai 
der to all her ifſue by that or any other huſband, remainder to her 
fiſter and her iſſue, reverſion to the father and his heirs. The heir 
of the father brought a bill for a ſpecific performance of the agree- 
ment, and Goring v. Naſh ( ſupra } was cited. Lord Hardwicke, 


. — uU W 33 E 


in pronouncing judgment, ſtated the o/d rule to be, and which, he 


ſaid, was /o then generally ſ although of late it had not been ſofirity) 
adbered to, that none could come for a ſpeciſiq; performance, who 


Aid not come under the conſideration of the agreement, as that it 


ſhould not be for the benefit of collateral branches in marriage ar- 
ticles; but as agreements were intire, and the ſeveral branches 
might have been in view, the court had in _— laid hold of any 
circumflances to diſtinguiſh them out of the old rule, flill preſerving it 
in general : if, ore, there was any kind of ' conſideration, the 
court would Jay hold of it to ſupport it, as in Oſgoode v. Strode, 


.2P:W. 245-: that in the preſent caſe the father was not obliged 


to pay the 500 l., for that if ſhe had died in the life of the father, 
her — tives would not have been entitled thereto, then ws ; x, 

ather paying it, was a 7 any benefit the daughter might . 
Fe , TY 2 y benefit g \ 


give him in the articles : and remote inte- 


natural love and affection only, for that the whole mult be taken 
part to influence the other: that this was there- 
from all the it was volun- - 


7 73. F 
formel „ to marry a | 
400. D 


” now 


= 


. 
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' Conlideratlon . 


408 J. chat; if (he ſurvived. him, or had iſue by the marie, 


the heirs or executors of the huſband ſhould, after his death, pay 


400. to the truſtees for the benefit of the wife for her life, and 


after her death, for the iſſue of the marriage, together with th# ſon by  * 
the former wife, which ſon happened to be the only ſurviving .* 
perſon, and the father deviſed all his eſtate to him, /ubje# to 


payment of debts, The hu was brought by the father's creditors 


againſt this deviſee and heir at law, and one gugſtion in the cauſe 

war, whetber the creditors could come upon the reverſionary intereſt - 

of the 4007. ? Lord Hardwicke, in pronouncing judgment, ſaid, 

this was a contract between the huſband and a ſecond wife and 6 
her friends, and ſo far like O/zoode v. Strode, 2 P. V. 245 that 
the agreemem provided, that the fon by the ere, wife- ſhould 

come in for a ſbare that this was a bargain for valuable confidera- 

Zion, for had it not been for this proviſſon, the huſband would not 

agree to let it go ſo far as 400/.; that it often happened, on the 


marriage of a widow, who contracted on a ſecond marriage to 


make a proviſion out of her own eſtate, after her death and the 
death of a ſecond huſband, for her children by a former huſband, 
which might be ſaid to be voluntary, yet if the huſband, in ſuch 
caſes, died in the life of the wife, who died indebted, the court 


would not ſuffer her creditors to come againſt the children of the 


firſt marriage, for whom ſbe had made this proviſion, becauſe it 
was voluntary. 1thell v. Raw, 1 Vl. 3. 


For 'mote of Confderation in general, fee Aftims (Q), U. 
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* | | (H. e, 
— — oy 6 (1. e) 
4 (1. C. 2), 
e SES, (P. e). 
; (A) What is. 8 sviner 47a. 


1. THE huſband and wife, and ſervatits, were indited for a Several de- 

conſpiracy to ruin the trade. of the proſecutor, who was 6-6: wa 

the King's card-maker. The evidence#againſt them was, that viged on an 

they had, at ſeveral times, given money to the proſecutor's p- information 
e 


prenti a > i : for a con- 
prentices to put greaſe into the paſte, which ſpoiled the © | 
| cards, But there was no account given that ever more than one « 9s. 


at a time were preſent, though it was proved they had all th-chaneer 
given money in their turns. It was obj that this could not 2 95e &- 

a conſpiracy; for two men might do the ſame thing 'zithout him of mur- 

ving any previous communication with one another; But the der, by pre- 


C. J. ruled, that the deſendants being all of a family, and con- 259% <*- 
werned in making of cards, i ould amount wer of con- di om 


Conſpiracy, 


aud directed the jury accordingly. Rex v. Cope & al. at 


with a ghoſt 
— in Middleſex, coram Pratt, C. J. Hil. 5 G. 1. Str. 144. 


knocking and in « called Cock-lane. Whea they were brought up for judgment, 
. er declared that he had directed the jury, that there 
the actual er 
nion of his Brethren be was right in ſuch direc- 

arſons et al. Mich. 4 G. 3. Blackſt. 392. And if the 


: . Nuod 1 . P parties 
' concur in doing the act, although were not previouſl ainted with other, it is 5 
Per Lord Mansfield, — ot 1 Byte hae in the K.. E. priſon, Hil. 26 G. 3. b Haak. F. G. 


8. (u. 2+) . 8 


8. c. Bur. 2. Indictment ſtated, that A., B., and C. unlawfully did con- 
ſpire, Mr. falſely to charge D. that he had then lately taken 
5 but of a bag a certain quantity of hair, the property of A.; and 

that B. C, in purſuance of the conſpiracy, ſaid to D. that 
he was 2 man of credit, and had better make it up than have 
his credit blaſted ; and that A., in further purſuance of the ſaid 
conſpiracy, unlawfully did extort from D. 30/., and a promiſſe 
note of 35/., as a compoſition for the ſaid offence, and to defi 
from proſecution. In arreſt of judgment, exception was taken, 
that t 


indictment did not charge the defendants to have con- 


' fſpired to fix any crime on D., but only taking certain things out 
of a bag, which might be a lawful act. But the court ſaid, the 
crime laid is an unlawful conſpiracy, this, whether it be to charge 
a man with criminal acts, or ſuch as only may affect his reputa- 
tion, is fully ſufficient. The ſeveral charges in the indictment 
are not to be conſidered. as diſtint and ſeparate counts, but as 
one and the ſame united and continued offence, purſued through 

. its different ſtages. And then it is clear, that the whole 
amount.to an indictable offence, viz. gettin out of a man 

conſpiring to charge him with a Falſe fad. 
2G. 3. Blackft, 368. hp 


eViner 44 5. 3 (H) | Indictment or Information. 


8. with endeavouring to commit ſodomy with M., 
one of them; and that in execution of this conſpiracy, they did, 


nin the preſence and hearing of ſeveral perſons, falſely accuſe 8., 


that he conatus fuit rem veneream habere with M., and ſo to 
commit ſodomy. Exception was taken in arreſt of judgment, 
that conatus fit was incertain, for it might only be an act of the 
mind, which before it wis put in execution it was ſuppreſſed by 

reaſon. Su non allocatur ; for there are many caſeg in which a 
man is puniſhable for an attempt, and off ng conſcientie the at- 
tempt is equal with the execution of it. 


Moore, Trin. 5 G. 1. Str. 193. % 


2. Conſpiracy, fal to accuſe 8., that be conatus —_ 

veneream Lr id J. Exception was taken * of 
Jon, that it ſhould appear upon the record that the party ac» 

= 
ein 


X ed was innocent, for it is no crime to charge a g 


. ©. with ſuch an offence; it ſhould have been averred «#1 revers 


R - 
C 5 0 
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* 


ex v. Rial, 


1. JNFORMATION ſet forth that the defendants conſpired to 


v. Kennerfley and 


r a a. ac are ci. oc 


perſ 
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— fait to da the aft with whith he was. 


ed; to which it was anſwered, that it was expreſsly laid 
that the defendant did falſely charge, which could not be f the 
accuſation was true; falſo conſpiraverunt has been held well upon 
demurrer ; and the court overruled the exception. Rex v. Kinner = 


fley and Moore, Trin. 5 G. 1. Str. 193. 


3. The indictment ſtated, that the defendants, intending to 
ſubje& one V. G. to the loſs of life, wickedly and maliciouſl 
did conſpire, combine, and agree among themſelves, to indi and 
cauſe to be indifted the ſaid V. G. for a crime or offence liable 
by the laws of this kingdom to be puniſhed capitally, and to pro- 
ſecute the ſaid V. G. upon ſuch indictment. And that the de- 


fendants, according to the conſpiracy, combination, and | 


ment aforeſaid, falſely, wickedly, and maliciouſly, and wi 
any reaſonable or probable 


verbatim. It was moved in arreſt of judgment, that it was not al- 
leged in the charge itſelf that the defendants conſpired falſely 


to indict V. G.; and that they wickedly and malicioufly con- 
ſpired to indict him is not ſufficient, for that might be true, and 


yet it might not be falſely ; it muſt be both malicious and falſe to 
make it indictable as a conſpiracy. The court were of opinion 
that there was no colour for the objection, that it was a complete 


formed conſpiracy actually carried into execution. If it had 


been a bare, unexecuted conſpiracy, as that in Kinnerfley's caſe, 
upra,) the objection might have had more weight (though 
rd Mansfield, C. J. ſaid he gave no opinion what degree of 
weight it might have had in that caſe). Rex v. Spragg and an- 
other, Eaft. 33 G. 2. Burr. 997. ; | 5 
4. Another objection was taken in the caſe (pl. 3. ), that it did 
not appear in the {aid charge of what particular crime or offen 


ce 
they conſpired to indict him; but it was only charged in general 


that they did wickedly and maliciouſly (without adding falſely) con- 


| ſpire to indict and proſecute him for a crime or offence, liable to 


be capitally empyange2= the laws of this kingdom; but the court 
were clear this, as well as the other objection, was without any 
foundation, Bid. 


cauſe, did indict and cauſe to be in- 
. dicted the ſaid . G., and then ſtated the malicious indictment 


2 


8 Upon a queſtion, whether juſtices at ſeſſions have a juriſ- 8. C. Bu, 


determined upon offence of a conſpiracy 


is a treſpaſs, and treſpaſſes are indictable at ſeſſions, though not 


O_o} a, ag en 
much as cheats or libels, whi 


contrary, but that the juſtices have a juriſdiction. Rex V. RH 


» + 
= 
* 
1 * 


are eſtabliſhed to be within the 
juriſdiction of ſeſſions : and therefore there is no authority to tha 


over conſpiracies, Lord Mg C. J. faid it muſt be 
prineiples. e | 


PPT Jo 
es 3 a Judgment (a). Error. 


* 
* 


Hould be fined to the king and impriſoned, which 1 have read (ſays he) began in this ſort before the 
i They which plotted or compaſſed the death of a man under pretext, of law, by 
ö appeals or preferring untrue indictments againſt the innocent, of felony, who being 
acquitted, both the appellee and his abettors were to ſuffer death. But king Hen. I. by authority 
hong eee eee men ſhould be deterred and afraid to 

id ordain, that if the delinquents were convi at the ſuit of the party, they ſhould 

fined and impriſoned : but if they were convicted by judgment at the ſuit 


q 
8 


12 


accu 


| 
A 


of the king, (whom they pretended to entitle to the forfeiture,) then they ſhovld loſe the freedom of 
the law ; they ſhould be ſo infamous as never to be any witneſſes, or to be of any jury ; that they 
mould never come in or an jo on, but make their attornies ; tha: they, their wives and 
their chi thould be caſt out of their houſes, their houſes proftrated, their trees eradicated and 


ſobverted, their-meadows plowed up and waſted, every thing to be deftroyed which nouriſhed or com- 
forted them, in reſpeR of the villany and ſhame done to the delinquent, all againſt nature and order, 
tthe delinquent ſought the blood of the innocent under pretext and colour of law z and this in 

latter books is called a villanous judgment, all of which, in caſe of conſpiracy, remain a conſtant 
; to this day. But the act Weſtm. 2. c. 12, doth give the party a ſpeedier remedy for his ſatiafac · 
* 1 383, 4- There are two 8 — ms 

awarded; 27 Aſfize, pl. 59. 141. inqueſt); 46 Afſize, pl. 11. folio 307. a- (by inditment); 
y 40 i N capital offence; it is only faid _ 


? 
f 


end of that month, pay a fine of 501. to the king, and find ſurety, bimſelf in 40 I. and two ſecuri- 
ties in 201. and be committed gueaſgue; and as to the other conſpirator, ſhe (being the daughter of the 
other, was conſidered from her youth (under 20) and ſubjeQtion to the influence of her father, to be 
len criminal) was only committed to the cuſtody of the marſhal to be impriſoned for fix months, and 
it is to be obſerved, that previous to the judgment paſſed upon them, they had been in cuſtody nearly 
@ year and 3 half. As to the particular how far one having been convicted of conſpiracy is liable to be 
as a juror, vide Co. Lit. 158.a. It ſeems to be holden that conviction for conſpiracy 
ought to be at the king's ſuit; but 33 H. 6. 55. B. Challenge 15. F. Challenge 41- make no 
ſuch diſtinction. 2 Hawk. P. C. c. 43. . 25. marg. And as to the diſability of one convicted or at- 
tainted by judgment of conſpiracy at the ſuit of the king to be a witneſs, wide 2 Hawk. P. C. 


Ce 46. f 19. 1 Hales H. P. C. 306. 2 Hale H. F. C. 277. Summary 263. where it is ſaid one 
convicted of a conſpiracy cannot be a witneſs. OY y 


:, . 


A. wazin- 1. ION an information for a conſpiracy againſt two, one only 
dicted for appeared and pleaded, and being found guilty, it was 
cones moved in arreſt of judgment, becauſe in every conſpiracy there 
unjutly to mult be two perſons at leaſt, whereas here was only one brought 
charge in and found guilty. If afterwards the other ſhould be found 
bery; A. not guilty, that would confequently be an acquittal of the former. 
only came in But it was anſwered, that this was arguing from what had not 
— happened, and probably never might, fo though one might have 
verdi was an opportunity to acquit himſelf, and was not concluded by the 
Found, that verdict as the other was, yet as the matter then ſtood, both were 
— * found guilty, for the conſpiracy was found 'as it was laid, and 
that B. dies therefore judgment might be given againſt one before the trial of 
— — the other. And the court held thete was nothing in the objection. 
8 Rex v. Kennerſley and Moore, Trin. 5 G. 1. Str. 193. 

ferred. Exception was taken, that one alone cannot be guilty of a conſpiracy, and here was but one 
convicted; but the court overruled this, on the authority of Kenne:Nley's caſe; and even there, there 
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Conſpiracy, 3 213 
2. On motion in arreſt of judgment, the defendant muſt 8. P. ar- - 
be perſonally preſent in court. Rex v. Nicholls, Eaft. 18 G. 2. —_ - Reg 
Str. 1227. and another, Hil. 33 G. 2. Burr, 930. Black: 
3. In an action of conſpiracy founded upon that writ- which - - , 
only lies againſt two or more perſons, if one only be found guilty, 
the reſt not, the plaintiff cannot have judgment: aliter, in 
an action on the caſe founded on a tort, for there, if one be found 
guilty, the plaintiff ſhall have judgment. Subley v. Mott and an- 


For more of Conſpiracy in general, ſee Actions on the Caſe (P. c), 
(Q. c), (K. ©), Inditment (E), Information, and other proper 


titles. 


. 


— 1 


— „ 


: e AY. 
ena. a. 


I. 1. e. 
1. 5. * 


% 


(A) His antiquity ; and how conſidered. gVinerg: : 


1. A Conſtable may make a deputy z Str. 943. where ſeveral 4 conftable 
A authorities are cited by the court. | | * N 
do miniſterial acts. Per Lord Mansfield, Ch. J. Burt. 1262+ Yide pot, pl. 6. 
2. In ſome places there is both a tithingman and conſtable, 57% : 
where the tithingman is as it were a deputy to execute the office 2 356. 
in the conſtable's abſence ; but there are ſome things which a | 


* 


conſtable hath power to do that a tithingman cannot intermeddle 


— 


with, for the conſtable may do whatever the tithingman may do, 
but not on the contrary, the tithingman not having an equal 
power with the conſtable. But in places where there is no con- 
ſtable, the office and authority of tithingman ſeems to be all one, 
under a different name. 1 Burn's Fuft. 396. | | | 
3. The far greateſt part of high conſtables at this day is not at 
all appropriated to them as high conſtables, but only as officers ta 
execute the precepts of the juſtices of the peace, which any other 
perſon may do as well as they. The original and proper authority 
of an high conſtable, as ſuch, ſeems to be the very ſame, and no 
other within his hundred, as that of the petty conſtable within his 
vill, and therein moſt probably he is coeyal-with the petty con- 
ſtable. The other uſual branches of his office, ſuch as ſurvey- 


ing of bridges, the _— precepts concerning the appointing 


of oyerſeers of the poor, ſurveyors of the highways, aſſeſſors and 
collectors of the land-tax arid window- duties, and in like manner 
the viewing of armour, by the fat. 13 Edw. 1. ft. 2. c. G., are in 
him, not of neceſſity, but as matter of convenience and it is diſ- 
cretionary in the juſtices whom they will appoint to be their officers | 
in theſe caſes : others have been ſuperadded to their office for the 
like reaſon of convenience by ny acto of parliament, ſuch — 


3 KB. | | * 7 4 
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the iſſuing of precepts for licenſing ale-houſes for leryin 
har Pom po By and for mrad liſts of jurors; for that one — 
ſon can do all the ſame much eafier and cheaper than ſo many 


different perſons. 1 Burn's Fuft. 397. 


# 


4. On a rule to ſhew why an information in the nature 


M. _—_ of a quo warrants ſhould not go againſt the defendant, to ſhew 


Str. 1213. 


what authority he took upon himſelf the exerciſe of the office 
chief conſtable of a certain hundred, it was objected, that the 


, letter 
| 75 Au t. office of conſtable is of ſo low a nature, that this information 


Note 
caſe of Rex 
V. 

in Mr. No- 


tothe will not lie againft him, unleſs he happens to be a — 


ficer for members of parliament. Sed per Lord Hardwicke, 


* 
J 
Doubtleſs, from the nature of this office, and the conſequence of 


lan's edit. of it to government, ſuch informations will lie againſt a chief con- 


— 
page 1167. 
and the caſes 


"here cited 


fronting words ſpoken againſt a conſtable, though a conſervator 


ſtable, and his being a returning officer does not make him more 
liable to it, though it may often prove a great motive for bringing 
it. Rex v. Ragſden, Trin. 7 & 8G. 2. Cunn. 54. . 

$5. It was ſaid by Lord Hhrdwicks C. J. that abuſive and af. 


of the peace were no grounds for an information, though they 
were actually ſpoken of him in the execution of his office: but 
that the conſtable is not without his remedy, for that he may in- 


dict the party for it, and have him bound over to his good beha · 
viour. Rex v. Whitfieſd, Mich. 8 G. 2. Cunn: 100. 


6. Upon a motion for a new trial, it appeared upon the report 
of Wilmett, J. who tried the cauſe, that it was an action by an 
alchouſe-keeper againſt a deputy high conſtable, for billeting ſol- 
diers upon him; and that the high conſtable, living at a diſtance, 


had appointed the defendant his deputy. by parol only, and to 


do this buſineſs of quartering ſoldiers for him during the whole 
time of his continuance in that office. The queſtions were, 
1ſt, Whether a high conſtable be a commonglaw officer? ad, 
Whether a high conſtable is within the word ( conſtable” in the 
annual mutiny- act, ſo as to empower him to billet ſoldjers ? and 
3d, Whether a high conſtable can appoint a deputy for this pur- 
poſe? The learned judge was of opinion, at the trial, in the af. 
firmative of all theſe points; and the court, after argument, con- 


curring, the rule ſor a new trial was diſcharged. Midburft v. 


Waite, Mich. 2 G. 3. Burr. 1259. WL 
- 7. The defendant ſtood indicted for refuſing to take upon þim- 

ſelf the ofhice of conſtable, being thereunto duly elected, and the 

queſtion upon a verdiQ was as to his cligibility, he being a fo- 


xeigner, naturalized by a private act of parliament, but in which 


there was 4 proviſo (inter alia) that he ſhould not be enabled to 
take any office or place of truſt, either civil or military. The 


point was twice argued, and the arguments turned chiefly upon 
the queſtion, whether the office of conſtable was an office of tru 
within the meaning of the act of naturalization and of the a 


of ſettlement 12 & 13 F. 3. c. 2-, and of the explanatory act 
16. 1. c. 4. The court took time to conſider, and afterwards . 
Lord Mansfield, C. J. delivered their opinion, which was, that. 


| that 
as the office, of conſl. ble i clearly 3 civil cſbce of truſt, and the 
. V 


* 
on 


* 
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legiſlature have expreſsl * tated the naturaliged foreigner 
— taking any civil office of truſt, generally and without ex- 

ception, it is not in the power of the court to make an exception 
which the legiſlature had not thought fit to make: therefore the ; 
defendant- had judgment. Rex v. Ferdinand de Mierre, Trin. 
11 Gee. 3. Burr. 2187. War 4 


(B) By whom made and removed. fl — 


t. FONSTABLES were choſen and ſworn in at the leet, and the 
ſeſſions, on pretence that the election was not made ac- 
cording to the particular uſage of the place, made an order to 
diſcharge the appointment. But the order of ſeſſions was 
quaſhed, for at common law they had nothing with the election 
of conſtables; and the 13 & 14 Car. 2c. 12. gives it them only 
in caſe of death or remoyal within the year. The Caſe of the 


Conſtables of Limington, Eaſt. 1 G. 2. Str. 798. 


2. The ſeſſions of Monmouthſbire made an order, reciting that S 


A. and B. had complained that they had ſerved: as conſtables of Handw.283. 
1 45 for a year; and that though four perſons were returned where Lord 
by the homage to the ſteward, he had appointed no new ones, Parmcte. 
and therefore they prayed to be diſcharged ; whereupon it is «9 wink 
ordered that the 1 be appointed in their ſtead, But * this order 


« can be 


upon conſideration of the flat. 13 & 14g Car. 2. c. 12. ½ 15, omen, 
which only empowers the ſeſſions to appoint conſtables until the « upon the 
lord ſhall hold a court, the order was quaſhed, becauſe it was in “ general 
the disjunctive for a year, or until others were _choſen ; beſides, , oY 
there was no adjudication that the others had ſerved a year. « in $atk. 
* | ? [ 8 * 4s . . « 176. 1 N 
Rex v. Davies and Goſling, Trin. 9 G. 2. Str. 1050 4 - we" Þ | 
6 437. pl. 14.) ſor in thataſe the juſtices had done no more than appointed a conſtable in a town where - | 
« there was none before ; it is-going a good way to ſay they had ſuch a power in that caſe, but this appears 
7 particularly to be an order under the authority of the act of parliament, and is not merely for the appoint- 
«© ment of new conftables, but likewiſe for the diſcharging of the old ones; ſo that, ſuppoſing what is ſaid 
« in Salk, to be law, yet nothing is there ſaid, that the ſeflions have a power of diſcharging conſtables other 
5 than by the ftatute: ſo that I think that the order is intended to be founded on the act of parliament, 
und is not to be maintained by any general authority. Then how is the act purſued ? Why, they have 
« diſcharged a perſon without adjudging that he was fit to be diſcharged, for I think there ſhould have been 
ac ach an adjudication, like aa there is fa orders of ſettletnent z but ber it is only ſaid it appeared on com- 
« plaint, and ther a judgment without affirming that what ſo appeared was true. But if that were out of 
« the caſe, the time they are appointed to continue for is not in purſuance of the act, for that directe 
that they ſhould be appointed only to continue till the lord holds his court, ſo that this is a ſpecial au- 
« thority, and can only be ſupported by the act, which the order not having purſued, muſt be quaſhed.** 
It appears by the caſe as here reported, that the latter part of the order was that “C. and D., able 
ind fit perſons of the town of Chepſtow, are hereby appointed conſtables to ſerve for a year Wſuing, or , 
« until are appointed, and that they do, before ſome juſtice of the ſaid county, take the oath of W 
« office.” To this part of the order it was objeQted, 1ſt, That the 
of the"town of Chepſtow z ad, That no particular juitice was i 
take the oath of office before: and in f of this laſt objectiom, 
cited. But it does not appear by either of the reports of the caſe, 


N 
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born, the court of K. B. held it a good ſwearing. Rex. v. Dr. 


 Franchard, Hil. 14 G. 2. Str. 114 


Tide the 
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4. The court granted an information in nature of a qus 
warrants againft a conſtable, to ſhew by what authority he ex- 
erciſed the office of conſtable for itechapel parifh, under a 
e of an election at a veſtry, and a ſwearing in at the ſeſs 

; for per curiam, prima facie, the right of appointing is in the 
leet, and the ſeſſions have no power by 13 & 14 Car. 2. c. 12. 
except there is a default at the leet. And this office of conſtable 
is of ſuch a nature, that informations (a) have been granted to 
try the right. Rex V. Goudge, Mich. 18 G. 2. Str. 1213. . 


Bilan di 
Str. 2163. and the caſes there cited. 


5. A corporation, as ſuch, has no right to appoint conſtables, 
they muſt entitle themſelyes to it under ſome preſcription or 


grant. The King v. Routfedge, Mich. 21 G. 3. Doug. 531. 


6. Upon the trial of an action of treſpaſs, a ſpecial cafe was 
found, which ſtated (int. al.), that on ſuch a day at the general 


7 ſeſſions for the town and county of the town of Notting 
a 


m, before the _— and aldermen, (the juſtices,) H. was ap- 


pointed high conſtable of the town and county of, Qc. for the 


enſuing year, for the ſpecial purpoſe of collecting and raiſing 
particular rates,.in the nature of a county rate, to defray certain 
public charges: that the town of Nottingham was formerly part 
of the county of Nottingham: that Hen. 6. by charter, incor- 
porated the town and made it a county of itfelf, and granted that 
the aldermen ſhould be juſtices of the peace, and that any three 
of whom, the mayor to be one, ſhould have full- power to hear 
and determine felonies, treſpaſſes, c. with a non-intromittant 


_. clauſe to the juſtices of the county: that no power is expreſsly 


given by this or any other charter granted to the town to appoint ' 
2 kick Conſtable, ad no one was 8 appointed before the pre- 
ſent, or any county or other rate in the nature of a county rate 
made within the town until the preſent, the corporation having 
always defrayed the expences out of their own funds. Lord 
„C. J., ſaid, that notwithſtanding the town of Nottingham 


- had no ſuch * as high conſtable before, yet he conceived 


that by the c 


on law, and certainly by the fat, of Winton, 


_ (13 Ed. 1. fl. 2. c. 6. vide 4 Inf. 267.) all officers of this nature 


* 


= 


are incident to the creation of ſuch a diſtri, having ſeparate 
Juriſdiction, When the public expences ſtated in the caſe were 
to be defrayed, it was fit that proper officers ſhould be appointed 
and rates collected for that purpoſe. It appeared that many of 
thoſe charges had ariſen in latter times; and though the corpora- 


tion, in whom the government of the place reſides, had thought 


proper whilſt ſuch charges were ſmall to pay them out of their 
own funds, yet as they became more heavy, that could not pre- 
clude them from recurring to legal methods of raiſing ſupplies for 


that purpoſe from the public. James v. Green et al, Baff. 35 G. 3. 
. 6 Ferm K. J. R. 2h. * e N 3 2 . 
. * 
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(C) Puniſhed for refuſing the Office, And who 5Vizrgzr, 


a) It 

may be Conſtable (a). „ [La 

| the crown ' 

has a power to exempt from the ſervice of common law offiees, ſuch for inſtance as that of conſtablez 
dut the grant of ſuch exemptions muſt be conſtrued ſtrictly, and unleſs it be granted in the moſt expli- 
cit terms, it ought not to be allowed. Rex v. Thomas Clarke, Eaſt. 27 G. 3. 1 Term Rep. B. R. 
679. and wide Rex v. Pugh, Doug. 183, The crown, may exempt from . ſerving particular offices, 
provided there be a ſufficieat number of perſons left to ſerve the office, And therefore, in order to 
compel a perſon to ſerve the office, who claims an exemption under a grant from the crown, it is incum- 
bent on the party diſputing the claim to ſhew that it is abſolutely neceſſary, for the ſake of the public, 
that he ſhould ſerve. Per Buller, J. 1 Term Rep. B. R. 686. Jude 18 G. 2. c. 15. 26G. 3. 


6. 107. . 3. 31 G. 3. . 32. f. 7. 


| 1. N Was a juſtice of peace in Kent, and lived at Blackheath 


and in London; and being appointed conſtable in 
London, moved the court of K. B. for a writ of privilege, and 
cited Cro. Car. 585. But the court denied it, ſaying they had 
nothing to do with it, but the proper method was, under the fat.” 
Car. 2., to apply to the ſeſſions. Delamotte s Caſe, Eaft. 12 G. 1. 


a Ser. 698. 


2. Upon the trial of an indictment againſt one for refuſing 
to be ſworn into the office of conſtable, he having been duly 
nominated and choſen at the court-leet of the manor of B. to 
be conſtable for the manor, it appeared that the manor of B. 
comprehends the town and pariſh of B. and alſo the hamlet of 


D.; that the conſtables choſen for the manor of B. had juriſ- F 


diction and authority not only throughout the town and pariſh 
of B., but alſo throughout the hamlet of D., although there 


was another conſtable elected for the hamlet of D. particularly. 


It alſo appeared that the defendant had a certificate according to ; 
the flat. 10 & 11 V. 3. c. 23., diſcharging one P. F. from all | 
pariſh offices within the pariſh of B., and a regular aſſignment | 
thereof to him duly enrolled according to the ſtatute. The queſtion 

reſerved for the court was, whether the defendant was privileged 

from ſerving the office by reaſon of the certificate? iThe court 

ſaid the queſtion was, whether the- conſtable for the manor of 

B. is a pariſh officer for the pariſh of B.? The term pariſh officer, 

does not include every office exerciſed in the pariſh; if it did, it 

might take in the office of high ſheriff of the county. And 
Denniſen, J. ſaid, if it had been ſtated that the manor of B. 


and pariſh of B. were co-extenſive, the certificate might have 


been . ſufficient, but it was ſtated quite otherwiſe. Judgment 

8 for the king. Rex v. Darbyſbire, Trin. 1 G. 3. 
urr. 1182. 5 

3. The defendant was indicted for that being elected conſtable Yide 5 N. 


| 


at a court-leet for the hundred of V. he had refuſed to be fl 438; 


ſworn ; a ſpecial verdi& was found, which ſtated a cuſtom for alGaHurk. 
the court-lect for the hundred to , chooſe conſtables for the f. S 
hundred; that the manor of A. comprehends two tithings, ne 
of which is within the hundred of V.; that there is a court- l 
leet within the manor of A., at which it is cuſtomary for the 


reanty within" the {aid übles to do fhit and ſervice, and to 
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chooſe tithingmen of the ſaid tithings ; that by ancient cuſtom 
te reſiants of the tithing of A. within 3 of A. have 
deen choſen and ſerved as jurymen in the lect of the hundred, 
and have been elected by the jury of the court-leet of the 
hundred to be conſtables of the hundred, and have by ſuch 
ancient cuſtom ſerved as ſuch. The queſtion was, whether 
the defendant was exempt from ſerving the office of conſtable 
of the hundred, by reaſon of his then 1 a reſiant and inha- 
bitant of and within the tithing of A., being a private leet 
within the leet of the hundred of WW. ? The caſe was twice 
argued at the bar. After which Lord Mansfield, C. J. ſaid, 
there is no authority or dictum whatever, by which it is held 
that a reſiant within a leet within the hundred is excuſed from 
- ſerving the office of conſtable of the hundred, Again, where there 
1s . 3 =o ny ſtated in the ſpecial verdict, 1 is. no 
authority which ſays ſuch a cuſtom is not - Judgment 
Res Rex v. Genge, Hil. 14 G. 3. Cowp. 7 
4. An indictment was ſound at the quarter ſeſſions for the 
city of Oxford, againſt a perſon who was matriculated in the 
univerſity, and his name entered on the buttery-books of 
Brazen-Noſe College, for refuſing to take upon himſelf the office 
of conſtable, for one of the wards in the city in which he reſided, 
and kept a barber's and perfumer's ſhop. The indictment was 
moved by certiorari into the court of K. B., and after a verdict 
for the crown a rule was made abſolute for a new trial. The 
univerſity has a ſeparate juriſdiction eſtabliſhed by ancient wiſ- 
dom, and it is eſſential to its happineſs and peace that it ſhould 
continue. The body of the univerſity has always been kept 
_ diſtinQ from the city at large; in this caſe the defendant claimed 
his privilege, as being a ſervant of a college named in the ſtatutes, 
with an ancient fee and duties which require attendance and 
fervice in the college. It ſeemed admitted on both ſides, that if 
the defendant had reſided within the walls of the college, he 
would have been exempt, but in an agreement between the 
unĩverſity and the city, made in the 37th year of Hen. 6, 1459, 
the particular perſons entitled to the privilege of the univerſity 
were enumera 
were particularly named, which overturned every diſtinction 
between thoſe reſiding and not. Lord Mangfeld declared, that 
the defendant ſee to be a fully privileged perſon, and 
| 1 * the verdict contrary to evidence. The King v. Rautledge, 
ZR Mi 1 E 3 
ap- . 5. A younger corporation e Trinity- 
* Houſe is nat exempt from ſerving the office of headborough 
ant, in the or conſtable. - Rex v. Thomas Clarke, Eaft. 27 G. 3. 1 Term 
caſe of Rex Ros. B. R. 679. RA | 
be one of the. brothers of the Trigity- vn under the power in the charter of 


. 


and among them barbers with their houſehold 


> 
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. 6. To an indigment for not taking upon himſelf the office 
of conſtable, the defendant relied for his defence on his being 
inſpeQor of lottery-offices, by reaſon of his attendance to the 
duties of which employment he was prevented from diſcharging 
„ thoſe of the office of conſtable. But Lord Kenyon ſaid, the 
matter relied on by the defendant could not afford him any ex- 
emption : that the office of conſtable is merely miniſterial, and 
may be executed by deputy: Rex v. Woed, Trin. 35 G. 3+ Eſpin. 


N. P. Caſer, 359. ö 


) Favoured or puniſhed. rear 


1. TH plaintiff's wife was taken up by virtue of a warrant I» wiege 

T of a juſtice of peace, for an Ach and favouring an 9 
eſcape, and not being able to find bail, the juſtice at her requeſt ſuitea, the 
gave her leave to ſtay the night at the conſtable's houſe, in order defendant 
to get bail the next day. Then ſome one on her behalf demanded — th 
a copy of the commitment, which not being delivered, an action being u con- 
wei lone upon the habeas corpus act. Et per Pratt, C. J.— he 2 But 
queſtions are two, whether the defendant be an officer, and —_— | 
whether the plaintiff's wife was detained by virtue of any warrant certify, be- 
within the meaning of the ſtatute? As to the defendant, there ui this | 
is no doubt but a conſtable is within the act, but I do not think t 70 
this action well brought, for the woman was not in his cuſtody cution of his 
by virtue of any warrant, but at her own deſire. Hudſon & Us. fic. Su. 

v. A, Eaft. 5 G. 1. Str. 167. os AB ves 
2. The privi given by the fat. 21 Fac. 1. to conſtables, 
| that actions which are brought againſt them ſhall be brought in 
the proper county, is only in matters relating to the execution of | 
ep their office; but if, after their authority in any inſtance is expired, | 
| they abuſe the party, or if one meets a man and knocks him 
down, he may be ſued for it as all other people may. Anonymous, \ 
coram Pratt C. J. in Middleſex, Trin. 7 G. 1. Str. 446. 

3. By fat 24 G. 2. e. 44. / 6. it is enacted, that, from and By thisie 
after the 24th day of 1751, no action ſhall be brought {==> that 
againſt any conſtable, headborough, or other officer, or againſt ought not to 

any perſon or perſons acting by his order or in his aid, for any **turn the 
ching done in obedience to any warrant-under the hand or ſeal afl, 

of any juſtice of the peace, until demand hath been made or left but to 

at the uſual place of his abode, by the party or parties intending it for his 

to bring ſuch action, or by his, her, or their attorney or agent, in ur Lag wy 

writing, ſigned by the demanding. the ſame, of the peruſal be cannoc 
Og, ig party 8 pe 
and copy of ſuch warrant, and the ſame hath been refuſed or pant tos 
„ neglected for the ſpace of fix days after ſuch demand; and in aderùbs 
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» Bura's figned or ſcaled the ſaid wartant defendant br defendafits, that 
per by prod ing or proving ſuch warrant at the trial of ſuch action, 
-—: notwithſtanding any defect of juriſdiction in ſuch juſtice or 
able cr in. Juſtices ; and if ſuch action be brought jointly againſt ſuch juſtice 
ferior offi- or juſtices, and alſo againſt ſueh conſtable, headborough, or other 
— — officer, or perſon or perſons acting in his or their aid as aforeſaid, 
G. 2. k. 44 then on proof of ſuch warrant, the fury ſhall find for ſuch con- 
isonly while ſtable, headborough, or other officer, and for ſuch perſon and 
ting in 3 perſons ſo acting as aforeſaid, notwithſtanding ſuch defect of 


2 ; Rice's juriſdiction as ſaid ; and if the verdict ſhall be given againſt 


whrrantz the juſtice or juſtices, that in ſuch caſe the plaintiff or plaintiffs 
therefore the ſhall recover his, her, or their coſts, againſt him or them, to be 


always taxed in ſuch manner by the proper officer, as to include ſuch 
that be coſts as ſuch plaintiff or plaintiffs are liable to pay to ſuch 


and where 


| cannot be liable, the officer is not within the protection of the act; therefore it is no juſtification if dl- 
_ | refted to bim to take up one perſon, and be rakes up another, for ſuch is not in obediehce of his war- 


Money and others v. Leach, Mich. 6 G. 3. Burr. 1742.—#ide Feltham v. Terry, title Coſts, 


_ Fant 
fetter (K), marg. Bull. Ni. Pri. 24- 


4. Set. 8. No action ſhall be brought againſt any conſtable, 
beadborough, or other officer, or perſon as therein mentioned, 
_ unleſs commenced within fix calendar months after the act 
5. A conſtable was indicted for a miſdemeanor; the charge in 


the indictment was, that he being one of the conſtables of rt. 


M., and being in the execution of his ſaid office at the head of 


the nightly watch of the ſaid pariſh, did wilfully and unlawfully 


ſuffer M. P., being a looſe, idle, diſorderly, and lewd perſon, 
taken up by R. M. one of the nightly watch of the ſame pariſh, 
between one and two o'clock in the morning, as a common ſtreet- 
walker, &c. to eſcape out of his cuſtody before ſhe evuld be 
carried before a juſtice of- the peace to be dealt with according to 
law. After verdi& againſt him it was moved in arreſt of judg- 
ment, becauſe it was not expreſsly charged that M. P. was a 
Ktreet-walker, c. and that ſhe was delivered to him charged as 
ſach. But the churt held it was a miſdemeanor in the. conſtable 

to diſcharge an offender cars 7 to the watchhouſe by a. watch- 
man in the night, though without any poſitive charge, And the 
rule to atreſt the judgment was diſcharged. Rex v. Bootie, Trin. 
r, e ee E Pe Ar | 
6. By flat. 18 G. 3. e. 19. /. 4, after reciting, that whereas 
W headboroughs,. and tithingmen are or may be at 
great charge in doing the buſineſs of their. pariſh, townſhip, or 


pealto the places and in many caſes are not ſufficiently irdemnified by the 


ws, it i enacted, that every conſtabley headborough, or tithi 
man ſhall, every three months, and within fourteen days aftet 
he ſhall go out of ſuch office, deliver to the overſeers of the poor 
of the (aid pariſh, townſhip, or. place, for the time being, 4 
juſt accoupt in writiog, faizly entered in 2 book to be kept for 


f 


jury give their verdict for the defetidant or defendants, 


&d foal; Jeferrdant or defendants for whom ſuch verdict ſhall be found 
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Conſtable, 


that purpoſe, and ,Ggned by. kim, of all ſums ſo by him ex: 
al 


pended, on account of the ſaid pariſh, townſhip, or place, in all 
caſes not provided for by the laws heretofore made, or by this 
act; and alſo of all ſums received by him on the account of 
the ſaid pariſh, townſhip, or place; and the ſaid overſeers of the 
poor, or their ſucceſſors, ſhall, within fourteen days after the ſaid 
account or accounts ſhall be ſo delivered, lay the ſame before 
the inhabitants of the ſaidgpariſh, townſhip, or place; and in 
caſe the ſaid account or accounts be approved of by the majority 
of ſuch inhabitants, the overſeers of the poor of the ſaid pariſh, 
townſhip, or place, for the time being, are hereby authorized 
and required to pay out of the poor-rates, made or to be made 
for ſuch pariſh, townſhip, or place, ſuch ſum or ſums of money 


nas ſhall appear to be due, or the ſaid account or accounts; but 


in caſe the ſaid account or accounts, or any part thereof, ſhall be 
diſallowed, then the ſaid overſeers of the poor for the time 
being ſhall then deliver back to the ſaid conſtable, headborough, 
or tithingman, ſuch book of accounts; and it ſhall and may be 
lawful to and for the ſaid conſtable, headborough, or tithing- 
man, to produce the ſaid book before any one or more of his 
majeſty's juſtices of the peace in and for the county, ridin 
diviſion, city, town corporate, franchiſe, or liberty wherein ſuch - 
pariſh or townſhip ſhall be ſituate, giving reaſonable notice thereof * 
to the overſeers of the poor of the ſaid pariſh, townſhip, or 
place, for the time being; which ſaid juſtice or juſtices is and 
are hereby authorized to examine the fame, and to hear and de- 
termine any objection or objections that ſhall be made to the 
ſaid accounts, and to ſettle the ſum which to him or them ſhall 
appear due on the ſaid account, and to enter the ſame in the 
ſaid account, and to fign his or cheir name or names thereto; and 
the overſeers of the poor of the ſaid pariſh, townſhip, or place, 
for the time being are hereby authorized and required to pay | 
the ſaid ſum out of the money which ſhall” come to their 
hands by virtue of any rate or aſſeſſment made or to be made for 
the relief of the poor, 3 5 

7. A conſtable was indicted at the Old Bailey for ſhooting at a 
perſon whilſt in the execution of his office: and per cur. to the 
2 It is not neceſſary for me to ſay how far it. Vas juſti- 
a e, it is ſufficient for me to ſay I think, in point of law, the 
« priſoner muſt be acquitted.” William Whiteway's Caſe, Oftober _ 
bY; 1787, Addington's Ab. 4th ed. 207. 

8. By flat. 33 G. 3. c. 5. , 1. it is enacted, that it ſhall and 
may be lawful for any two or more of his majeſty's juſtices of 
the peace aſſembled at any ſpecial or petty ſeſſions of the peace, 


upon complaint being made upon oath before them of any | 
| neglet of duty, or of any diſobedience of any lawful warrant or 
or 


er of any juſtice or juſtices of the peace, by any conſtable, 
(ſuch conſtable having been Auly ſummoned to appear and 
anſwer ſuch, charge or complaint, ) to impoſe, upon conviction, 
any reaſoniſile fine not exceeding the ſum of 40s. upon ſuch 


conſtable as 3 puniſhment for ſuch diſobedience or geglect of 


duty; 


i 


222 Conüiadle. | 
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of ſuch juſtices, c. to direct ſuch fine to be levied by diſtreſs, 
er.; and if «= perſon ſhall be aggrieved by the impoſition of 
ſuch fine, or V order or warrant of diſtreſs for levying 
the fame, or by the judgment or determination of the ſaid juſtices, 
or by any act done in the execution of ſach warrant of diſtreſs, 
ſuch perſon may appeal to the next general or quarter ſeffions, 
of which appeal ten days notice ſhall be given, and for want 
of fuch appeal ſach perſon or perſons ſhall be committed 
to -—_—_ of correQion for any ſpace of 3 
ten days. 


. (E) His Power and Authority as Conſtable withou 


a Warrant. 
. 1. IN an action 28 and falſe impriſonment "PP 4 
—— _— n 1 conſtable and two others, the facts - rg that H., one of 


new trial in the defendants, charged the plaintiff with 1 olen ſome laces 


ES” from him, which he ſaid were in the plaintiff's houſe. A ſearch- 


-ing authori- Warrant was granted by a juſtice of peace upon this charge, but 


ties were there was no warrant to ap * On the fearch, the 
cited: Ward's were not found; however, the three defendants arreſted the plain 
va wee J and carried him to the Poultry Compter, but he was RG 
76. 2 Hale's diſcharged. The j Ten a verdict againſt all the defendants, 


| . but a new trial was he oi upon which the verdict 
2 bl. B. a. was given in nu the conſtable and _ who was his aſſiſtant, 


is very looſely reported,) it would ſeem een bud a&ually been ſtolen. 


this caſe had been agitated on a demurrer to ee e long ago 2 - 


rn = to have thought, that if 
appear reaſonable, uftification would OE OY 
"Fee elem nes: Pile Doug 60 7.0 | | 


S., who had loſt linens to a amount, intimated to the de- 
fendant, who was one of the Lord Mayor's marſhalmen, that the 


that when S. and the defendant came to 
naintif wag, neither S. nor any other perſon 
with a felony that the ant, being 
Ri e auen be had to ſt him, pro- 
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the plaintiff to the Poultry Compter, and from thence, the next 
day, before a magiſtrate, who diſcharged him. The jury having 
found a verdict for the plaintiff, with 20/. damages, a new trial 
was moyed for, and, after argument, was granted. And per 
Lord Mansfield, C.J.—The firſt queſtion is, whether a felony 
has . committed or not? and then the fundamental diſt inction 
is, chat if one has actually been committed, a private perſon 
may, as well as a peace-officer, arreſt: if not, the queſtion al- 
ways turns upon this, was the arreſt bon4 fide ? was the act done 
fairly and in purſuit of an offender, or by deſign, or malice and ill- 
will ? Upon a highway robbery being committed, an alarm ſpread, 
and particulars circulated, and in the caſe of crimes ſtill more 
ſerious, upon notice given to all the ſea-ports, it would be & ter- 
rible thing, if under probable cauſe an arreſt could not be made, 
and felons uſually are taken up upon defcriptions in advertiſe- 
ments. If an innocent man be taken up upon ſuſpicion, the in- 
convenience to the public is comparatively nothing. Wiles, J. 
of the ſame opinion. Buller, J. dub. Ledwith v. Catchpoley 
Eaft. 23 G. 3. Cald. 291, 


(F) His Authority. By virtue of General 
FOES a Warrants. 


$Viner 9. 


ſtable, who had executed a warrant of commitment, it was 894 5 Hol; 


agreed that the warrant was a ſufficient juſtification, it being in Mich. 8 
= matter within the Juriſdition of the juſtice of peace; but if a G-2- Su. 


| Juſtice 2 makes a warrant in a caſe which is plainly out ß 
ion, 


2 ſuch a warrant is no juſtification: to a conſtable. 
Hill v. Bateman and another, Trin. 12 G. 1. Str. 710. 


2. Treſpaſs for entering the plaintiff's houſe. The defendant Treſpaſs for 


had ated under a warrant from a juſtice of peace to fearch for 3 
nets; the warrant, on being produced, was directed “ to the tif's houſe, 
« conſtable of $., to C., and to all other officers of the peace in 204 3 
« the county of A. Evidence was iven, that the defendant was ins in he 
borſholder of the hundred of P., which adjoined to the hundred paric of C. 


of S., in which the plantiff*s houſe was ſitugted. It was held by 7 elain- 


tiff was a 


Lord Mansfield, C. J. that, as the warrant was not directed to ,,1,,_:.;. * 
| "the defendant, he could riot juſtify under it, and that the plaigtiff der an. 


- the defend · 
muſt have a verdia. No conſtable can act under a warragt eee 
gula ſngulis. officers, who 
All entered and 
ſearched the 
aintiff 's 
ſe; 
had OY 
them F.who 
* about two 
way expired, though 
+ it yas clear that F. 


t of the revenue laws is, 
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1. Iden addon of treſpaſs and falſe impriſonment again@ 2 cen. 5. : Sher. 


4 Conttable. 3 
r him, becauſe be was attended by a conſtable not of 
county 
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Poole. bar of 
iſement of goods dlſtrained and ſold for rent in arrear, was made by appraifers, who were 
donſtable of the'patiſh of A. whereas the premiſes were fituate in the pariſh of B. 
pariches are in the ſame hundred, but in different diviſions of it: it was argued that this was 
for where a conftable, without a ſpecial warrant from a magiſtrate, is entruſted with the 
powers either by common law or by ftatute, he can only execute them within the pariſh 
ict of which he is appointed conſtable, The conftable here could not be ſuppoſed to have 
thority in the county at large, becauſe it was proved that he was appoi under a particular franchiſe 
and at a particular leet. The ftat. 2 W. & M. c 5. direct, that the overplus of the money arifing 
from a ſale of the diftreſs hall be left in the hands of a known officer of the diſtrict, but by no means 
intended that a ſtranger ſhould interfere. If it were permitted to the conſtable of one pariſh to ener- 
ciſe his office in another, it would open a door to numberleſs frauds tenants. cauſe went 
ee, e no determination. Wallace v. King and others, 1 H. Blackft. 
3-—In the caſe of Blatcher v. Kemp, the plaintiff*s counſel argued, that if the execution of warrants 
were given to mere ſtrangers, force would often be repelled by force, and infinite miſchief would attend 
the departure from the antient rules of local magiſtracy ; that if the defendant, not being conſtable of 
S., had been required to execute the warrant, and had refuſed, he could not have been puniſhed for his 
refuſal. Jide 1 H. Blackft, 15. (u. a), And wide alſo Foſter's Crown Law, 312. ſect. 10. 
oy ; 4 
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f 


e (8) Pleadings. 


1. AN indictment for not ſerving the office of conſtable againſt 


a perſon appointed to it by a corporation, muſt ſet forth 
the particular preſcription or grant under which they claim a right 
to make ſuch an appointment, otherwiſe it will be bad ; for a cor- 
poration, as ſuch, has no right to appoint conſtables. Rex v. 
Routledge, Mich. 21 G. 3. Doug. 531. 

2. If an inditment Cm O. to be an ancient city, and that 
from time immemorial there had been accuſtomed to be four al- 
dermen of the ſaid city, and that each of ſuch aldermen ſhould 
and might, on a certain day, elect and chooſe, and of right 
o_ to elect and chooſe, a fit and able perſon to be conſtable in 
for the ward to which ſuch aldermen ſhould reſpectively be- 
long; and that on ſuch a day T. T., being an alderman, did 
duly cle and chooſe the defendant to be conſtable ; and the 


evidence in ſupport of this cuſtom be, that on the ſaid day, an- 


nually, a r ee in the town-hall, of the mayor, four 
aldermen, and aſſiſtants, at which the new mayor is ſworn. in, and 
the city-officers, wz. the conſtables, &c. appointed, that on ſuch 
occaſions the hall is to every body; that conſtables are never 
inted but at that meeting, but cover beer eg 
corporation ever interfere in their appointment, except 
aldermen, each of whom appoints one for his own ward ; and 
that this is done in the following manner : the old conſtable de- 
livers in a liſt of all the perſons in his ward fit to ſerve the office, 


and the alderman of the ward names one from that liſt: This is an 


eſſential and fatal variance between the cuſtom laid and that proved; 
for by the evidence, the alderman cannot appoint ad libitum any 
one of his ward, but is confined to the return made by the former 
conſtable ; but by the cuſtom laid, there is no ſugh reſtriction. 


And gu. if there is not a'futther variance in this, that by the evi 


ſuch 


- 


ee, the appointment mult be in a corporate meetiog, but no 


car 


2 


Dorſet. Hill v. Barnes and others, Eaſt. 17 O. 3. Blackft. | 
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ledge, Mich. 21 G. 3. Doug. phe. We A | 
For more of Conflable, vide Indifiments, Fuflicer of the Peace, 
aud other proper titles; the fat. 12 G. 2. c. 49. , 8.' 17 


G. 2. c. 5. , 5. &c. 27 G. 2. c. 3. , 20. 31 G. 2. c. 1 
and the he Banos Lana : 25 * 


* 


a. ttt. ll. a. tb. — — — —_ th th. Mt. 4 
— — 8 2 3 — . 1 8 


Contempt, 2 


— — 
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| a) Per Lord 

(A) What ſhall be faid a Contempt (a). et 

2 There are 
ee One kind of contempt is ſcandaliing the court itſelf. There 
may be likewiſe a contempt of this court (Chancery), in abufing parties who are concerned in cauſes 
here, There may be alſo a contempt of this court, in prejudicing mankind againſt perſons, before the 
cauſe is heard. There cannot be any thing of greater conſequence than to keep the fireams of juſtice 
clear and pure, that parties may proceed with ſafety both to themſelves and their characters. Vie 
2 Atkins, 47 1.-—R. the printer of a newſpaper, t ubliſbed a libel in one of his papers againſt the Com- 
miſſioners of Charitable Uſes, calling his advertiſement A Hue and Cry after a Commiſſion of Chati- 
table Uſes ; he was confidered rere Ibid. P. printed his brief 
before his cauſe came on ; there was no offence in the printing, for any man may give a printed brief as 
well as a written one to counſel. But it was held a contempt of the court, by prejudicing the world 

with regard to the merits of the cauſe, before ic was heard. Ibid. and wide 2 Vezcy, 321. 


1.1 there be a diſtreſs for any duty to the crown, the perſon 
diſtrained cannot replevy, no more than in the caſe of a fee- 
farm; and if he does, an attachment ſhall be granted for this 
3 Rex v. Oliver, Trin 3 G. 1. Bunb. 14. 

2. The defendant, having brought a writ of error of a judg- 
ment in the C. B., aſſigned for error a 4 fregit original, and 
took out a certiorari to verify his errors. cuftes brevium of the 
C. B., inſtead of certifying the original, returned, that there was 

ſuch a writ in his office, but that the plaintiff in the original ac- 
tion having entered a ne recipiatur, he could not file the ae, 5 and 

. conſequently could not return it. Upon the plaintiff fn error ax 

plying to the court (X. B.), a rule was made for the deputy cu 

revium to attend, and after argument upon his refuſing to alter 
the return, he was committed for a contempt. Cock v. Baker, 

Mich. 4 G. 1. Str. 63. . E 3 
3. Two people put in bail in feigned names, and becauſe there 
were no ſuch perſons, they could not be proſecuted for perſonatin 

ry — ſe2; Fac. 1855 a. $9 he co Foun grooms ie 

the attorney to be ſet in the pillory, which was ingly 

Aan, in C. B. Tria. 6 G. I. Ser. 384. | 

4. Where * 2 ſeizure, N 2 5 f 

put into one writ of appraiſement, and de o certainly, 8 

the dejendang thay oy when'o put in bis claim, otherveils 
. b 18 is 


>a 
. * 


3 
vY 


| Contempt. | 
an attachmebt ſhall go againſt the officer. Harwood v. Faw/bs 
and another, Mich. 8 G. 1. Bunb, 89. R 
5. Though a letter ſent by the Lord Ch. Baron to a peer is not 


3 as gives the 1 out priority of ſuit. Price v. 
d Coning /by, Hil. 8 G. 1. Bunb. 124. | F 

8. P. Wyatt 6. A rule was granted to ſhew cauſe why an attachment ſhould 
v. Wiock- not ifſue againſt one who, on ſervice of the ſubpoena, ſaid he would 
2 G. 2. Str. not attend, but run the hazard of forfeiting the 100/. penalty. 


$10. Where 27 d v. Stewart Hil. 8G. I. Str. 10. TIT 

2 Hammond v G 5 

ment was granted againſt an attorney for not attending at the afſizes upon a ſubpena and tender of his 

_ Charges, whereby plaintiff was nonſuited. In Sthalt v. Whitmill, Mich. 10 G. 2. Str. 1054. it 
was determined that there muſt be perſonal ſervice to warrant a proceeding criminally again the perſin 

fubpe@nacd; and it was ſaid, if a witneſs comes far, there ought to be a tender of reaſonable charges. 

8. P. Wakeßeld's caſe, Mich. 10 G. 2. Rep. Temp. Hardw. 313. Vide peſt, pl. 39, 40. 


7. If the plaintiff bring two actions upon a promiſſory note, one 
againſt the drawer and another againſt the indorſor, and recover 


in both, and he be tendered the principal in one and the coſts 


in both, the court will conſider it a contempt in the plaintiff to 
— out execution in both. Windham v. Wither, Eaft. 8 G. 1. 
515. | ro 

Butthefame 8. The court (Scace.) refuſed an attachment againſt one who 
Kkecak bad been ſubpoenaed as a witneſs, and who, having attended 
"granted an ſome time, yet went away before he was examined, becauſe there 

ment, is a proper remedy given in this caſe by the fat. 5 Eliz. c. . Pugh 

's = 57nd v. Reffongton, Hil. 9 G. 1. Bunk. 142. | 
fo difficult and hazardous. Troubleſame v. Edwards, Exft. 2 G. 2. Bunk. 142. n.— The courts of 
Weſtminſter-HNHall will proceed againſt witneſſes who wilfully abſent themſelves, as for a comempt, and 
remit the puniſhment if they redeem their offence by making” ſatiefaRion to the party. Per Lord 
Mansfeld, C. J. in Pearſon v. Iles, Hil. 21 G. 3. Doug. 561. | os gps 


9. An attachment does not lie againſt a gaoler for a voluntary 
efcape of a priſoner in execution for obſtructing an exciſe-othcer 
in the execution of his office. The Gaoler of Shrew/bury's caſe, 
Mich. 9 G. 1. Str. 532. | "ret Fit 
10. The court declared, that a declaration in ejectment was fo 
far a proceſs of the court, that they would puniſh contemptuous 
words on the delivexy of it, as a contempt of the court. Rex v. 
Unitt, Trin. 9 G. 1. Str. 567. ä a 
, 1. The court ordered an attachment nj againſt the town- 
1 43- elerk of Guildford, and a defendarit convicted on the game act, 
for 8 and ſuing out a replevin of goods 'diſtrained*for the 
penalty. But on cauſe ſhewn, the rule was diſcharged, becauſe 
it was only a contempt of the inferior juriſdiction of the —— 
and in that caſe the K. B. never interpoſes. Rex v. Burchett, 

Trin. 9 G. 1. Stra. $67, 75 l A 2 F 
2. Mandamus was directed to two bailiſfs of a borough, one 
of whom was for obeyi 
in in a return. And the coutt granted an attatehment againſt 
oth, for it would be endleſs to try in all caſes which was in the 
Fight, and it would be always ved. ſor an baridle'of delay. ag 
Ils Bail of Bridgenorth, 22 2 C. u. . 808. 8 1 
W 4 . , e 


1 


ſuch proceſs as ſubſects the party to a contempt, yet it is ſuch 


ng the writ; and the other would not, nor 
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bea good demand. 5 


Contempt. 1 
13. Upon a'writ of error coram wobir, it was aſſigned for error 
that the plaintiff in ejectment died before the day of ni privs, 
and the court ſet it aſide, and ordered the attorney to ſhew cauſs 
why there ſhould not be an attachment againſt him, for they ſaid 
it was to defeat the proceedings inſtituted by the court to try the 
right, and every body knows that the plaintiff is but nominal, or 
if à real perſon, yet his releaſe is a contempt. Moore v. Goode 
right, Kaff. 4 G. 2. Str. 899. | 
14. Coſts were taxed to the defendant in an action of aſſault, 
the plaintiff not having proceeded to trial, but before payment of 
the coſts, the plaintiff brought a freſh action. It was moved to 
ſtay the proceedings in the ſecond action till the plaintiff ſhould pay 
the coſts of the firſt. Sed per cur.—You may have an attachment 
for the contempt, but the proceedings are neyer ſtayed except in 
| Knock v. Wilkins, Eaft. 5 G. 2. Kel. 62. 
15. The court denied to make any rule for an attachment St 2G.z _ 
againſt one for acting as an attorney without being ſworn, 2 = Ne 
_ of 50/. being laid by act of parliament. Han & Us, 
v. Roberts and others, Mich. 7 G. 2. Barnes, 27. | 
16. Motion was made to make a rule abſolute for an attach» 
ment againſt an attorney, for not delivering to his client indeny 
tures of a fine, c. purſuant to a judge's order, which had been 
made a rule of court; but it not appearing that any demand of 
the writings had been made fince the order had been made a rule 
of court, it was denied. Barton v. Baynes, Mich. J G. 2. Barnes, 
27. A rule was made in this caſe, that a demand of the writn 
leſt at the attorney's chambers, (who concealed himſelf,) ſhoul 


: - 
: 


17. Motion for an attachment againſt a witneſs, ſerved with 3 8 
ſubpœna, that did not bring a will with him to the trial, which he 

had notice to produce, denied, becauſe there was no rule upon EN 
the witneſs (the regiſter) to produce the will at che trial. Gage 

v./Gough, Eaff. ) G. 2. Barnes, 28. | nh, + 822 
18. A cauſe being tried at vi prius, and a verdict found far Se. 
the plaintiff, ſubjeR to the opinion. of che C. J., he ordered it to duet de- 
be put in the paper, and, if judgment for the defendant, coſts of mands of + 


a nonſuit ; on the argument the defendant had judgment, before 3 


Which he died; it was moved. by his executors for an attachment z. deſendant 


for non-payment of coſts. A rule to ſhew cauſe was granted. inteitate's 


P ²˙ A granted, for -y0n-pazment. Geprgy 7+ Evans, Faſt, 16 G. 2: 
" ' 3+, rt 4 | | ; 1 ad "3:0 > 555 Oh b : 
© 19- Ir appearing. that a ſheriff's warrant on an excentiofi had | 
been altered after it had been ſealed; and a new bailiff's name in- 


ſerted, the court directed that the bailiff and the attorney who 


Were TOE the alteration ſhould ſhew cauſe why an ment 
Mould not 


would not be Hud" againft chem. Hans v. Capell, Hul. ) G. 2. 
Barnet, 199. eng Ts 4. ln s 1 | 


20. An attachment was esd againſt the conſtables of Scar- 


borvugiß for not obeym g the chief juſtice's warrant, directed to all 
Ot , | | Q3 tabl 


Fg 


* 
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conſtables England, to arreſt a man for felony dito- 


| bedience to a judge's warrant is a contempt of the court. Rex v. 


White and others, Trin. 7 G. 2. Temp. Hardw. 42. 

21. Where Je quo warranto the 
defendants obtained a rule for a ſpecial jury, — the proſecutor 
took out the wenire to the ſheriff of Cheſhire, and the defendant 
challenged the array, on account of an intereſt the ſheriff had as 
being a freeman of Chefter, whoſe rights were to be tried ; it was 
: mo for an — 25 againſt the defendants for a contempt 


e rule of court, on the authority of 
"King v. Burridge, (5 Vin. 446. pl. 47. Str: 593.) e 


G 
court ſand, that caſe might be be an authority in one „ 
_ Ranced as that was, but in no other : that in the preſent — 
though the ſheriff was mentioned in the rule, it did not preclude 


roſecutor from taking the venire to the coroner. Rex v. Po 
ET Mich. 8 G. 2. 83 


22. A rule was made in Hi 66. — «guinit 

A. (the plaintiff), unleſs. he d pay a ſum of money upon notice 

of the rule, and it not being paid upon ſervice, G., defendant's at- 

torney, without application to the court to make the rule OS 

took out an attachment againſt A., whereupon it was moved for an 

attachment againſt G. for ſuing out the ne amy oy ee So ir- 
y a miſtake 


regularly ; upon ſhewing cauſe, it appearing to be 
in judgment, without an il intent, but only as a ſervice to G.'s 


client, who then made the complaint; the rule was diſcharged.- 


Gale v. Chapman, Mich. 8 G. 2. Barnes, 29. 


23. One of the jurymen attended in perſon, according to a | 


former rule of court, (vide Vin. Ab. vol. 21. poge 454- letter 
(G. 45 33.5 eee e e bee re 
m. Per cur. He cannot be examined viua voce, there- 
n 3 an attachment ſhould 
not iſſue him, Parr v. Scames, Hil. 8 G. 2. Barner, 29. 
7. 24. R eee "ar affidavit of ferice) — 9 
tachment againſt an attorney ng 
— Judged. Cooper v. Sawyer, Eft. 80.2, raft, Reg. C. F. aa. 


Dycler v. Fincent, Trin.. 21 and 14 G. 2. Barnes, 4. 


HY pon a motion for an attachment for diſobey! wbeying an rad, | 


tiff had brought an action of debt upon 
. 


40 d Lear 


the court refuſed the attachment; 


The order was, that the defendant, who was convicted of being 
the father of a baſtard child, ſhould pay ſo much a-week for its 
maintenance, and an arrear of 20 weeks being demanded, he re- 
fuſed to" pay ig. The court would only grant 4 rule to ſhew 
h ; | _ cauſe, 


2 6 
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by one of the witneſſes who was ſworn, and that notwithſtanding 


Contempt. | 239 
eauſe, becauſe they ſaid it was not like a refuſal to pay coſts, 
taxed. The rule was afterwards made abſolute, but the attach- 

ment ordered to lie in the ſheriff's hands for a week to give the 

party an opportunity of paying it if he would. Rex v. z 

M. 9 G. 2. Rep. Temp. Hardw, 160, b | 
27. Upon a rule in X. B. to ſhew cauſe why a bond and warrant 
of attorney to confeſs judgment, ayd the judgment and execution 
thereupon, ſhould not be ſet aſide, it having been made during the 
defendant's confinement under an arreſt, and no attorney but the 


plaintiff's preſent, it appeared, that the warrant of attorney was | 
made to confeſs judgment in the C. P., and that the judgment was g 


accordingly in that court, but that the arreſt, in conſequence of 


which it has been given, was upon a /atitat. Per cur. Let an 
attachment go againſt the plaintiff and his attorney, and lie in 
the ſheriff s hands a week to be executed, if he do not conſen 

either to enter up ſatisſaction on the record in the Common Pleas, 


or conſent there that the judgment and execution be ſet aſide and 


pay the coſts. Woodin v. Colledge, Mich. 9 G. 2. Rep. Temp. 
Hardw. 177. | | 
28. A witneſs, who had been ſubpcenaed by the plaintiff, was 
three times called, but did not appear, and an attachment being 
moved for, the witneſs ſhews for cauſe that he did attend the trial, 
and was ready to give evidence, but came too late after he was 
called, and that he could give no other evidence than was given 


his abſence the plaintiff had a verdift. As to which it was an- 


ſwered for the plaintiff, that two of the defendants were acquit- 


ted, whereby the plaintiff has been obliged to pay them coſts. But 
per Lord Hardwicke—1I do not ſee any reaſon in this caſe to pro- 
ceed by this extraordinary way of attachment, for the antient and 
ordinary remedy is by action on the ſtatute, which, if the plaintiff 
thinks himſelf wronged, he may purſue. So the rule was diſ- 
charged. Collier v. Morris and others, Mich. 9 G. 2. Rep. Temp. 
Hardw. 180. 3 

29. A mandamus was directed to the defendant as late mayor of — 
the ugh of B., to L. the town-clerk, and to the free burgeſſes. . and 
The defendant ſent a return in the name of L. and the free burgeſſes, muybe good 
whereas L. diſowned, by affidavit, that he knew any thing of the bps 44 
making of the return, and it appeared likewiſe that the majority N 
of the der burgeſſes did not conſent thereto. A rule was made for or no, cn 
the defendant to anſwer the matters in the affidavit. © Afterwards eg 
Lord Hardwicke, C. J. faid, that this behaviour of the mayor, who is t, chment, 
the only perſon that can tranſmit the return to the court, in ſaying becauſe that 
this is the anſwerof the town-clerk and the others concerned, when e be 
it is not ſo, nor had proper authority to make ſuch anſwer, is an im- a” 
fition on the court, and a contempt. An attachment was accord- or upon an 
gly granted, Rex v. Heins, Hil. 9 G. 2. Reps Temp. Hardw. 188. fe 
Page 90s tu Hardwicke, in Rex. v. Hoſkins, Rep. Temp. Hardw. 189. 


| 30. Application being made for an attachment againſt S. for 
taking an allidavit of the cauſc of action, being a deputy town- 


a 


Contempt. 
derk, and then acting as attorney for the plaintiff; Lord Hard- 


wwicłe obſerved, that whether this be right or wrong done, he did 


not ſee there could be any ground for an attachment; for the courſe 


of the court is, that if there appear only a miſtake in judgment, 
to refuſe the reading ſuch affidavitz and if it were done wilfully, 
then to grant an information; therefore he thought there was no 
reaſon for an attachment; though if he acted as judge in the 
cauſe; being attorney at the ſame time, that would hare been a 
for an information. Dadu v. Adcock, Hil. g G. 2. Rep. 
emp. Hardw. 211. N | N 
31. Rule to ſhew cauſe why an attachment ſhould not ifſue 
againſt an attorney, who had ſued out an attachment of pri- 
vilege, and indorſed it for bail, without having firſt filed an affi- 


davit; but it appearing that an affidavit had been actually made, 


but was forgot to be filed; the rule was diſcharged. Plaintiff to 
pay coſts, and the defendatit not to bring any action. Ware, 


Gent. one, c. v. Racket, Hil. 9 G. 2. Barnes, 30. 


In the caſe 
pf Cox v. 


Philips the 
lication 

was made by 
a third per- 
re 
preſented it 
to be a ſſcti 


tious action, 


32. It is a contempt to impoſe on the court a fictitious action, 
though the action be upon a real demand; for the reality of the 


debt does "pt make a material difference, if the action be brought 


in deceit of the court; and in the principal caſe the attachment 
iſſued againſt both the plaintiff and defendant, and the attorney, 
who acted for both parties. Cox v. Phillips, Eaft. 9 G. 2. Rep. 
Temp. Hardw. 247. | 


4 and defendant to burden bim with aQions, and to impoſe upon the 


court ; and it being made a queſtion, Whether this was a proper perſon to make the complaint? Lord 


Hardwicke, C. J. 


ſon complaining, he might ; for the court does not always expect that complaint of a contempt ſhould 
be made to them by a party ; for where there is a colluſion between all the parties, a ſtranger may lay 


before the court 2s amicus curiæ 


and, befides, in that caſe he was particularly concerned to do It, 


we Rep. Temp. Harde. 238. Fade poſt, pl. 64: | 


tiff (attorney) for inſerting a defendant's name in a writ of privi- 


were 
border 
the 


33. An attachment for contempt was ordered againſt a plain» 


lege, after it came to the plaintiff 's hands under the ſeal of the 
court. Webſter, one, &&c. v. Holmes, Mich. 10 G. 2. Barnes, 31. 
34. Goods of a defendant, which had been taken in execution, 
IF rule of court made, on hearing counſel on both fides, 
to be reſtored : defendant afterwards, __ afhdavit that 
oods were not reſtored. purſuant to the rule, moved for an 


attachment of contempt, which was granted abſolutely without 


affidavit of ſervice of the former rule, which, being made by con- 
ſent, plaintiff muſt take notice of and comply with at his peril. 


| Townſend v. Baker, Mich. 10G. 2. Barnes, 31. . | 
[pon a motion for an attachment againſt the ſheriffs of 


35% 
Briſlal Yor not bringing up the defendant upon a habeas corpus, it 


appeared that ſeven guineas had been tendered to the ſheriffs, 


which was more than-was due by the ſtatute at 15. per mile, but 


| they refuſed to take it. 'The court ordered an attachment accord- 


ingly. King's caſe, Hil. 10 G. 2. Rep. Caf. Praft. C. P. 140. 
+" An 3 abſolute in the firſt inſtance 


on 


3 was granted ; 
Walt the defendant, for curſing the chief juſtice and the court | 


bt, that as it was a contempt of the court, and might be 2 prejudice to the per 


„ sss „3433 


wang 982 
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| Contempt, | 231 
on ſervice of proceſs; and it was ſaid to be the conſtant method | 
for a contempt of ſuch a nature, Phillips V. Hodges, Trin. 10 G. 2. 
Rep. Caf. Prat. P. C. 132. Fs $570 

37. A defendant petitioned againſt ſheriffs' officers for extor- 
tion, Sc praying relief according to ſtatute 2 G. 2. The court 
made a rule for' the bailiffs to ſhew cauſe why an attachment 
ſhould not be iſſued againſt them, and not to anſwer the matters 
complained of, the former having been the method conſtantiy 
uſed (in C. B.), and the latter againſt-the courſe of the court. 
Shipway v. Clark, Mich. 11 G. 2. Barnes, 32. | | 
38. A copy of a bill of Middl:ſex was ſerved upon the defend- 
ant whilſt he was attending the fittings in a cauſe wherein he was 2758. 8. C. 
defendant, and it was contended that this was not a contempt, the cicum 
becauſe it was not an arreſt which reſtrained him of his liberty: ſtances and 
but the court ſaid that the privilege was deſigned as well to pre? *gumens 
vent any in tion of the buſineſs of the court, and it was equally — ” 
a contempt. Cole v. Hawkins, Trin. 11 G. 2. Str. 1094. 
309. An attachment was refuſed againſt a perſon who had ne- S. C. Barnes, 
glected to attend as a witneſs at nf privs, he not having had a 33: Motion 
ſafficient ſum tendered to him for his trouble and charges in gamer 
coming. Stephenſon v. Brooke, Trin. 13 & 14 G. 2. Praft. Reg. not attend- 
C. P. 345. Aeg | „„ 
been ſetved with a ſubpena, denied, it being ſaid plaintiff, might bring bis action upon the ftatute 
5 Elis. c. 9. f. 12. Hoffe v. Focke, Trin. 13 G. 2. Barney, 33.—Burt in forte caſes the court of 
C. B. will grant attachments for not attending trials. Brodie v. Tickell, Mil. 26 O.. Barnes, 35. 
But nor where the ſubpana has been irregularly ſerved. Friend v. Hope, Trim. 25 KR 26 G. 2. 
Barnes, 36. Nor where the perſon ſubp&naed is ſo weak and infirm from age and afflifting diſorders as 
that his attendance would endanger his life. Stretch & Ux.'v. Wheeler, Eaſt, 26 G. 2. Barnes, 497+ 
Vide ante, pl. 6. 8, ; ' Nat — 144” 4 k P 
30. Two guineas were tendered to an evidence on a fabpena; 8. C. Sm 
the court thought it not ſufficient, ſo would not grant an attach- 1159 The _ 
ment, though the witneſs would not come. Chapman v. Pointen, celery en- 


Eaſt. 14 G. 2. cited per Wright, J. Blaekfs. 36. rene er — 
well of his going to the place of trial as of his return from it, end alſo during his neceſſary flay there, 


ought to be tendered to him at the time of ſerving the fubpena, otherwiſe an attachment will not lie. 
Fuller v. Prentice, Trin. a8 G. 3. 1 H. Blackſt, 49. Nu pe, pl. 5x. N 


41. If a huſband infiſts that his wife put in an anſwer contrary 
to what ſhe believes is the fact, and by menaces prevails upon her 
to do it; 2 1 of the po of the won bog 
may be puni or contemp parte Hage 14 G. 2. 
2 Ailint, 50. . "Ip VP 8 | +» g 

42. The parties intereſted in an order for the appointment of a 
receiver, upon them, by the advice of the maſter, (the order 
not being complete by reaſon of particular circumſtances, ) toſrint 
it, with a recital-of the moſt material facts in the cauſe relevant 
mY order, and to diſperſe 3 ere of the eſtate, 
with intent to ent them from paying their rent improperly. 

Some 1 in the caſe inſiſted that this. was a 
A. the court, eſpecially the tecital part of it. But 

Lord Hardwicke did not think it ſo, though he was far from ap- 

proving of ſuch a practice. Baker v. Hart, 16 G. 2. 9 
. | 7 43: 


. . : 


andS.P.with 


—_— Contempt. 


mw ti 43. The court granted an attachment againſt an under-ſheriff 


was adviſed, for granting a replevin of goods diſtrained on a conviction for 
— and hadex- deer-ſtealirig. Rex v. Monkhouſe, Eoft. 16 G. 2. Str. 1184. 


before he granted the in, that the irrepleviſable, and the ground of the decifion 
ng pts yur —— — Vide ante, 1 1 


44. An information was granted againſt the defendant for a miſ- 
demeanor, pending which he indicted the proſecutor of the inform- 
ation for perjury in his affidavit, upon which the information was 


granted. It being moved for an attachment againſt the defend» 


ant for a contempt, in endeavouring to evade the juſtice of 


the court, the court thought, that as the grand jury had found 


the bill upon the credit of the defendant, they could not grant an 
attachment, though they condemned ſuch conduct as the defend- 
ant's. Rex v. Carroll, Ei. Trin. 17 & 18G. 2. 1 Wi. 75. 
45. An attachment for contempt was granted againſt one who 
threatened the proſecutor of an information with the danger of 
11 and ſaying that he would be hanged. Rex v. Carroll, Eq. 
1 Wi. 75. | 
The releaſe 46. A defendant (after the plaintiff had obtained judgment 
being 24 againſt him, and an award of execution upon the ci. fa. to revive 
gas. the judgment) obtained an injunction in Ch upon the com- 
wicke would Mon terms of giving a releaſe of errors ; he afterwards brought 
not conſider a writ of error in the Exchequer-chamber upon the ſci. fa., upon 
the breacÞ which (the plaintiff now) the defendant in error moved the court 
a c- of Chancery againſt the plaintiff in error for a contempt : and 
1 the queſtion was, the releaſe of errors ſhould be con- 
Sine&:d only fined to the original judgment, or be extended to errors in the 
 tharthepro- award of execution on the fri, a. Lord Hardwicke, C. was of 
— opinion that if it had been given immediately after judgment en · 
ep eras tered, and before the /ci. fa. was taken out, the words in the 
ſhould be common form of releaſe of errors relating to time paſt muſt be 
. , Confined to ſuch actions or judgments as are already accrued, and 
3 397* bringing a writ of error upon an award of execution on a ſci. fa. 
| to revive that judgment, would not be a breach of the order and 
a contempt of the court. But as in the principal caſe the releaſe 
of errors was after the award of execution on the ci. fa., the 
"words & warrant; proceſr,” &c. in the releaſe would extend to 
make it a releaſe of errors upon the award of execution. Anon, 
Fab. 18G; 2. 3 Ath. 296. he 
47. neral order of reſtraint as to the marrying of an infant 
alfelts every body, and 'whgever ſhall preſume to marry the in- 
fant afterwards incurs a contempt of the court. Sets, where an 
/ nn mary, oevy any particular perſon to reſtrain him 
1 3 t; for there it is uſual to inſert his name 
| in the Pe Lord Hardwicke,- in Smith v. Smith, March 
18 C. 2. 34.304. " 12 15 | 
Pide Attor- 48. Where a ſolicitor has been negligent in managing a client's 
ry Ot buſineſs, the court of Chancery, like the courts of law, can grant 
D. an attachment againſt him, Flgd-v, Nangle, OF." 20 G. 2. 
7 3 All. 568. : ae ein n 
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who obtain 


Contempt. | = 2 
49. An injunction was granted to ſtay execution on a judg- Wherea 

ment obtained at law, but the injunction was not ſealed. Lord perſon at- 

Hardwicke, C. would not allow this as an excuſe for proceeding tends a cauſe 


after the jnjunQion was granted, becauſe there have been in- e atas- 


ſtances where a defendant or his attorney only have been preſent ant the 


whole time 


upon an order for an injunction, and they proceeded at law be- of bearing, 


fore it has been ſealed, that the court have conſidered this as a and has no- 
1 and committed the perſons for it. Anon. Mich. 20 G. 2. — 2 _ 
3 Ate. $67. | dei 

ſent when it was pronounced in if he does any aBt that is 2 contraveition of the decree,” be is 
guilty of a contempt, and puniſhable for it, notwithſtanding the decretal order'is not drawn ug, Skip 
v. Fearwood, 21 G. 2. 3 Atk. 564. See Pengree v. Jonas, 2 Bro. C. C. 141. Pet, pl. 71. 


50. The plaintiff's attorney had inſerted in the ſheriff's war- 
rant to arreſt the defendant another name beſides thoſe whom 
the ſheriff had directed it to, and who arreſted defendant. On 
the ſheriff's complaining of this the name was eraſed, but the 
attorney ſwore not by him. Wright, J. was of opinion to grant 
an attachment for this; but the three other judges, though they 
ey gag of the thing, yet thought an attachment too hard, as. 
no ill uſe had been made of the warrant. Hale v. Caftleman, 
Mich. 20 G. 2. Blackfl. 2. P | 

51. Z. was ſubpcenaed to give evidence at the aſſiaes, but had N axe, 


no offer to have his expences borne z he came, however, to the pl- 39» 46- 


aſſizes, where money was tendered to him for that purpoſe, but 
he refuſed to be ſworn; upon which it was moved in the K. B. 
for an attachment againſt him. Sed per Lee, C. J. This is a new 
caſe ; attachments are a new practice; I remember the firſt mo- 
tion for them; it was then agreed that the ſame reſtrictions ſhould 
be uſed in them as in actions on the 8 Elia., one of which is, that 
a tender of expences ſhould be made at the ſervice of the ſub- 
pœna. In this caſe T. has not been ſubpœnaed regularly, ſo as to 


ſubject him to 8 Z/iz. ; and in order to ſubjeQ him to an attach- 


ment, you muſt ſhew him guilty of a contempt of this court. 
And Wright, J. ſaid, a perſon not properly ſubpœnaed is to be 
looked upon only a ſtander-by, and it is no contempt of a court 
of ni prius for a ſtander by to refuſe to be examined, much leſs 
of this court. Bowles v. „Mich. 22 G. 2. lach. 36. 

52. Where a brief of a party in a cauſe was clandeſtin ly taken 
out of the chamber of his attorney, and made an imgroper uſe 
of by the oppoſite party, the court. ordered the debe be re- | 
turned, and an attachment, not only againſt the perſon 

it, but alſo againſt, thoſe who had made uſe of it: 
for though a brief is not of itſelf evidence againſt the pagty for 


whom jt is prepared, yet as a diſcovery of the ſecrets and merits 


of his-caſe may be productive of perjury or ſubornation of per- 
jury, and — obſtruct the juſtice at he court in which the 


| ſuit is depending, the obtaining it in a ſurreptitious manner is an 
offence highly deſerving the cenſure and puniſhment of the court. 
Bateman and another v. Conway and others, 26 G. 2. 5 Browne's 
Park Gaſes 4. e a 


n 


* 


53. The 


: 


— Contempt. 

The eff 43. The court granted an attachment againſt an under - ſheriff 
r ge granting a replevin of goods diſtrained on a conviction for 
f r deer-ſtealirigg. Rex v. Monkhouſe, Eaff. 16 G. 2. Str. 1184. a 


— the „ that the irrepleviſable, and the ground of the decifion 
— — — be queſtioned in a replevin. Fade cats, pl. 18 


44. An information was granted againſt the defendant for a miſ- 
demeanor, pending which he indicted the proſecutor of the inform- 
ation for perjury in his affidavit, upon which the information was 


granted. It being moved for an attachment againſt the defend. 


ant for a contempt, in endeavouring to evade the juſtice of 


the court, the court thought, that as the grand jury had found 


the bill upon the credit of the defendant, they could not grant an 
attachment, though they condemned ſuch conduct as the defend- 
ant's. Rex v. Carroll, Eq. Trin. 17 & 18 G. 2. 1 Will. 75. 
45. An attachment for contempt was granted againſt one who 
threatened the proſecutor of an information with the danger of 
| e Re LO Ranges. Rex v. Carroll, Eſq. 
I 75. 
Dt 40. A defendant (after the plaintiff had obtained judgment 
him, and an award of execution upon the fc. fa. to revive 
bon the judgment) obtained an injunction in upon the com- 
wicke woul mon . of giving ran of errors; he 1 2 7 brought 
mor a writ of error in uer-chamber upon ſci. fa., upon 
3 which (the plaintiff now) the defendant in error moved the court 
25 cn. | Of Chancery againſt the plaintiff in error for a contempt : and 
le the queſtion was, Whe the releaſe of errors ſhould be con- 
Adele fined to the original j jud t, or be extended to errors in the 
thay the yoo- award of execution on . fa. Lord Hardwicke, C. was of 
ceedings opinion that if it had been given immediately after judgment en- 
ups the. ed, and before the Jes a. was taken out, the words in the 
- frould be common form of releaſe of errors relating to time paſt muſt be 
, © confined to ſuch actions or judgments as are already accrued, and 
* * bringing a writ of error upon an award of execution on a ſc. fa. 
to revive that judgment, would not be a breach of the order and 
2 contempt of the court. But as in the principal caſe the releaſe 
of errors was after the award of execution on the ſci. fa., the 
"words © warrant; proceſs,” &c. in the releaſe would extend to 
make it a releaſe of errors > home none row ng Anon, 


3.5 3 Atl. 296. 
e 
alfelts every body, and whgever ſhall preſume to marry the in- 
5 Sectts, where an 
= any particular on to reſtrain him 
—— t; for there it is uſual to inſert his name 
3 Fer Lord Hardiuicle, in Smith v. m March 
186 2. 
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Contempt. TE. a. 

49. An injunction was granted to ſtay execution on a judg- Where ses 
ment obtained at law, but the injunction was not ſealed. Lord perſon at- 

Hardwicke, C. would not allow thig as an excuſe for proceeding — 
after the injunction was granted, becauſe there have been in- isa defcnd- 


ſtances where a defendant or his attorney only have been preſent ant the 


whole time 


upon an order for an injunction, and they proceeded at law be- „h, 


fore it has been ſealed, that the court have conſidered this as a and bas ne S 
contempt, and committed the perſons for it. Anon. Mich. 20 G. 2. dee of the 
34th. 567. | — 
ſent when i pronounced in if he does any act that is a contravention of the 

* of Y. and bade Ge 42 N 7 Hole cd * order is not Baya 0h 8055 
v. Fearwood, 21 G. 2. 3 Ack. 564. See Pengree v. Jonas, 2 Bro. C. C. 141. Po, pl. 71. 


50. The plaintiff's attorney had inſerted in the ſheriff's war- 


rant to arreſt the defendant another name beſides thoſe whom 


the ſheriff had directed it to, and who arreſted defendant. On 
the ſheriff's complaining of this the name was eraſed, but the 
attorney ſwore not by him. MHright, J. was of opinion to grant 
an attachment for this; but the three other judges, though they 
„ of the thing, yet thought an attachment too hard, as 
no ill uſe had been made of the warrant. Hale v. Caftleman, 
Mich. 20 G. 2. Blackfl. 2. | 44 | 
51. T. was ſubpœnaed to give evidence at the aſſizes, but had N axe, 
no offer to have his expences borne z he came, however, to the pl 39» 4 


aſſizes, where money was tendered to him for that purpoſe, but 


he refuſed to be ſworn z upon which it was moved in the K. B. 
for an attachment againſt him. Sed per Lee, C. J.— This is a new 
caſe z attachments are a new practice; I remember the firſt mo- 
tion for them; it was then agreed that the ſame reſtrictions ſhould 
be uſed in them as in actions on the 8 Elia., one of which is, that 
a tender of expences ſhould be made at the ſervice of the ſub- 
pœna. In this caſe T. has not been ſubpœnaed regularly, ſo as to 


ſubject him to 8 Lia. and in order to ſubject him to an 
ment, you muſt ſhew him guilty of a contempt of this court. 


And Wright, J. ſaid, a perſon. not properly ſubpœnaed is to be 
looked upon only a ſtander-by, and it is no contempt of a court 
of ni prius for a ſtander by to refuſe to be examined, much leſs 


of this court. Bowles v. » Mich. 22 G. 2. Nachf. 36. 


52. Where a brief of a party in a cauſe was clandeſtin ly taken 
out of the chamber of his attorney, and made an imgroper uſe 
of by the oppoſite party, 5 | 
turned, and an attachment, not only againſt the perſon 
who obtained it, but alſo againſt, thoſe who had made uſe of it: 
for though a brief is not of itſelf evidence againſt the yay; for 
whom jt is prepared, yet as a diſcovery of the ſecrets and merits 
of his-caſe may be productive of perjury or ſubornation of per- 
jury, and thereby obſtruct the juſtice of the court in which the 
ſuit is depending, the obtaining it in a ſurreptitious manner is an 


offence highly deſerving the cenſure and puniſhment of the court. 


Bateman and angther vi Gomway and others, 26 G. 2. 5 Browne's 
F 


: 


S. P. the 


King v. 
Peckham 


781. 
inſtance againſt the tenant in poſſeſſion, on aſfidavit : that he 


% 


Contempt. 


| $3. The court granted an attachment againſt one who, acting 
as attorney for the plaintiff, made uſe of the name of an attorney 
of the court, without authority or leave from ſuch attorney for ſo 


doing. Oppenherm qui tam v. Harriſon, Mich. 30 G. 2. Burr. 20. 


54. In a caſe where there had been articles of ſeparation be- 


tween huſband and wife, and the wife was afterwards brought 
into court by an. habeas corpus at the inſtance of the huſband, 


which was ſuppoſed to be done by him with a view of ſeizing 
her, or ſome other bad purpoſe ; it was declared by the court, 
that any attempt made by the huſband to moleſt her in her return 
from We/tminſter-Hall would be a contempt. Rex v. Mary Mead, 
Eaſt. 31 G. 2. Burr. 542. 

5s. It is „ in a bailiff to refuſe to make an affidavit of 
the ſervice of a ſubpoena upon a to appear and give evi- 
dence to the grand jury, * alder — tn order 
to found a motion for an attachment againſt that party for his 
non appearance there: for a bailiff is in a very different ſituation 
from another man, being an officer of the court; and if fuch 
refuſals were juſtifiable, and it were left to the bailiff's option to 
prove or not the ſervice at his pleaſure, parties who apply for 
uſti 


; J= ice would be in a very unſafe ſituation. The King v. Rudge, 


rin. 3 G. 3. Blackft. 432. | 
© $6. If one ſend a fititious letter ſigned . Summoning Bailiff” 
to a ſpecial juryman who has been ſummoned, acquainting him 
that the trial was put off, when in truth it was not; this is a 
contempt for which an attachment may iſſue. Rex'v. Philips and 
others, Trin. 4G. 3. Burr. 1654. | 


57. Previous to the commencement of an aQion.on/a ſtatute ' 
for a penalty, notice was given, as the act directed, that ſuch an 


action would be brought, but the perſon ſending the notice added 
in a letter, that it might be prevented by paying him the penalty 
within a fortnight, which not being complied: with, the action 
was commenced ; and then the t moved for an attach- 
ment, it being an attempt to compound an offence againſt a penal 
ſtatute, contrary to the Far, 18 H. Three juſtices thought it 
would not he, becauſe when the letter was written no action wat 
commenced ; but Black/tone conceived that the right of ſuing at- 


tached in the plaintiff by the notice, and that therefore it might 


be called | commencement of the action, which is after- 
wards pitcelariſed to that oourt in which it is actually brought. 
But uo rule was made. Gordon v. Powisr, Trin. 11 G. 3. Bachs. 


- 


In cjeAtment an attachment ws granted abſolute in the 


Had been ſerved with a rule of court made abſolute for delivering 
up the poſſeſſion, and had refuſed ſo to do- Davies ex dem. 
Povey v. Doe, Eaft. 13 G. 3. Blackf. O h . 
39. An attachment (directed to eliſors to be named by the 


prothonotary) was granted abſolute in the firſt inſtance againſt | 


a> Clark, the coroner of Middle/ex, for not attaching the ſheriff, againſt 


whom 
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Contempt, | 
whom an attachment directed to them had iſſued for not bring- 
ing in the body of the defendant purſuant to a rule of court. Au- 


. drews v. Sharp, Trin. 13 G. 3. Blackſt.g11. | 


Go. It is a contempt to cauſe a plaintiff (in a ſuit which had 
been referred at nf privs to arbitration, and the order made a 
rule of court) to be arreſted while he is attending the arbitrators, 
on purpoſe, as it was ſworn, to prevent him from being heard by 
the arbitrators, and thereby to obſtruct juſtice. The King v. Hall, 
Trin. 16G, 3. Blackft. 1110. 4 


S1 A wilt & offends quictuis de theeknie," and ute wn ade und 


Pluries being directed to a corporation, and they neglecting to 
return it, a peremptory rule was granted for them to return the 


writ on a particular day; but no return being made, a rule was 
granted to ſhew cauſe why an attachment of contempt ſhould not 


iſſue againſt the corporation; but upon cauſe being ſhewn, Lord 
„C. J. faid, that. upon conſideration the court wers 


clearly of opinion, that the rule muſt be diſcharged. Suppoſing 


an attachment of contempt would iſſue, it muſt be againft the in- 
dividual members of the corporation, and not againſt them in 


their corporate capacity. The proper remedy to be purſued in 


fuch a caſe is an attachment in the nature of a pore, the ſame as 
is mentioned. in Fitz, N. B. 518., Regiftr. Brev. 258., and the 
Year-Books, 21 H. 7. 31. London v. Lynn, Eaft. 29 G. 3. 
1 H. Blactiſ. 206. | | 
62. It is a contempt to fign a counſel's name to a bill in equity 
without his conſent. Thiftlethwart's caſe, in the Cauſe Farvcett v. 


 Carford, in Scacc. Trin. 29 G. 3. 1 Com. Dig. 594. 8w0. edit. 


63. A rule having been obtained at the relation of three per- 
ſons, members of the corporation of G., for an information in the 


nature of a quo warrants againſt V., to ſhew by what authority 


he claimed to be mayor of G.; another rule was obtained in the 


ſame cauſe for the infpe&ion of all public books, Wc. of and be- 


longing to that borough in whoſe cuftody ſoever the ſame were 
which ſecond rule was regularly ferved upon B. the town clerk-; 
Againſt whom a"motion was afterwards made for an attachment 
for not giving an inſpection of all the books, Wc. in obedience 
to the rule. It appeared that B. had complied with the ſubſtance 
of the rule, by having given an inſpection of all thoſe books, 
Ec. which related immediately to the — in dif; 
in the rule for the information againſt F. 
motion for an attachment it was argued, that the rule being in 
eral terms, it was not in the power of B. to limit the con- 
ruction of it to ſuch papers only as reſpected the office and 


election of mayor, and that the caſes where a limited inſpection 


had been granted were thoſe where the queſtion had ariſen be- 
tween a corporation and a ſtranger; whereas here the _—_——_ 
court 


"was made by ſome of the corporators themſelves. But 
were of opinion, that there was no difference in this caſe between 
the application of a ſtranger and a corporator; for if the latter 


has a general right of inſpection he may apply at any time, 1— 


434 


In fi ike 


235 
Trin. 
18 G. 3 
Black, 
1218. 


236 


101 | ; 
| that the one, who was then in the Fleet, might be committed a 


- cauſe then depending, by taxing them with turning a 


Contempt. | 
not wait till there be a cauſe in court before he makes that the 


ground of his application; and if he has only a right to T 


when there is a cauſe in the court, then he only the 

limited right that a ſtranger has. If a corporator apply for ge- 
neral inſpection of all papers, merely on the ground of his having 
an intereſt in them as being a member of the corporation, he 
muſt apply in a different form, namely, by mandamus; whereas 
this is an application for a rule of court in a cauſe which is in- 
titled Rex v. Woolmer, where the inquiry was reſpecting the va- 
lidity of Woolmer's election to be mayor. Therefore the rule 
ought to be confined to the inſpection of ſuch papers only as re- 
ſpe& the ſubject- matter in diſpute. As to its being ſaid that the 
defendant has been guilty of a contempt for not obeying the rule 
as it is drawn in general terms, it appearing that he had not re- 
fuſed an inſpection of the other corporation papers from corrupt 
or improper motives, the court thought the rule ought to be diſ- 
charged; not that they would countenance the idea that any per- 
ſon to whom a rule is directed may aſſume to himſelf the power 


of controlling the generality of the terms of it. Rex v. Babb, 


Hil. 30 G. 3. 3 Term Rep. B. R. 579. \ 

64. The trying of a feigned iſſue without the conſent of the 
court is a contempt of the court, and after ſuch a trial they will 
ſtay the proceedings. Hoſkins v. Lord Berkley, Mich. 32 G. 3. 


4 Term Rep. B. R. 402. 


65. A writ of habeas corpus having been directed to the defend- 
ant to bring up the body of M. the wife of F. G., he made the 
following return, I had not at the time of receiving this writ, 
% nor have I ſince had the body of the within-named M. G. de- 
« tained in my cuſtody, ſo that I could have her before the within- 
r named . H. Afbburfi, as within I am commanded.” The 


court held this to be an equivocal return, and granted an attach- 
ment againſt him ; for by the return he did not deny having the 

party, he only denied the detaining her. Rex v. James Winton, 
Mich. 33 G. 3. 5 Term Rep. B. R. 89. , 

656. 


defendant obtained a rule, with the plaintiff's conſent, 

to ſtay the proceedings in an action for penalties under the lot- 

tery act, on payment of a certain ſum of money, for the non- 

yment of which an attachment was moved for and granted. 

ng qui tam v. Clifton, Eaſt: 33 G- 3 5 Term Rep. B. R. 257. 

67. It is a contempt of the court for a perſon to ſhout, or to 

waive his hat or halloo there ; and one who did ſo, upon the ac- 

ittal of a priſoner, was taken into cuſtody, and fined 20/7. 
on's caſe, 6 Term Rep. B. R. 330. 3 

68. Upon a motion againſt the printers of two public papers, 


cloſe priſoner; and that the other, who was at large, might be 
committed to the Fleet, for publiſhing a libel again 


Se.; it was infiſted, that the publiſhing ſuch-a paper was a high 
-  ceutewpt of the court, for which the publiſhers ought to be com- 


% Na. nes ess gr n.52 


ties to a 
vit · men, 


err „eee eee 


0 
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' mitted. Per Lord Chancellor Hardwicke—Nothing is more in- 
cumbent upon courts of juſtice than to preſerve their proceedings 
from being miſrepreſented; nor is there any thing of more per- 
nicious conſequence, than to prejudice the minds of the public 
inſt perſons concerned as parties in cauſes, before the cauſe is 
finally heard. That it had always been his opinion, as well as that 
of his predeceſſors, that ſuch a proceeding ſhould be diſcounte - 
nanced. But that, notwithſtanding it ſhould be a libel, yet, un- 
leſs it was a contempt of the court, he had no cognizance of it ; for 
whether it was a libel againſt the public, or private perſons, the 
only method was to proceed at law. That, upon the whole, there 
was no doubt this was a contempt of the court. That if theſe 
printers had diſcloſed the name of the perſon who brought the 
paper to them, there might have been ſomething ſaid in mitiga- 
tion of their offence ; but as they thought proper to conceal it, 
| his Lordſhip. ordered the party at large to be committed to the Fleet, 
| and the to be taken into cloſe cuſtody of the warden. Anon. 
| 2 Att. 469. ; 

69. The court was moved, that a perſon might ſtand commit- 
ted for an abuſe of the proceſs of court, in ſpeaking con- 
temptuouſly of it when a ſubpcena was ſerved. The fact of the 
contemptuous words, and that the perſon who had ſerved the 
ſubpoena had been very ſeverely beaten, was proved by the oath 
of a fingle perſon only. The court thought it was not ſufficient 
to found a commitment, unleſs the charge had been made out by 
the oath of two witneſſes, and therefore made a rule for the 
party complained againſt to fheww cauſe, why he ſhould rot ſtand 
committed. Anon. 3 Atk. 210. 1 

70. A party having been committed to t cet, upon motion 
of the ping, for Jig publiſhed an advertiſement in the 

Briſtal Journal relating to an anſwer in Chancery put in by the 
defendant, now moved to be diſcharged, having paid the coſts of 
the contempt and ſubmitted ; as alſo the defendant did, confeſſing 
the beten was put in at his inſtance; and it was not op- 

poſed by the plaintiff, who left it to the court. Lord Chancellor 
Hardwicke ſaid, his reaſon for committing was not only for the 
ſake of the party injured by ſuck advertiſement, but for the ſake of 
the public proceedings in this court, to hinder ſuch advertiſements 
which to prepoſſeſs people as tothe proceedings in the court. 
But as on a proſecution for a libel in B. R. for publiſhing a ſcan- 
dalous advertiſement, if they confeſs in what manner it was 
brought to them, and every thing about it, that court takes that 
into conſideration to alleviate the puniſhment ; ſo here, though 
ignorance of the law is no juſtification for the publiſhing of the ad- 
vertiſement, yet having diſcovered in what manner it was brought 
to her with other advertiſements, and diſcloſed every thing, it is 
a ground to alleviate the puniſhment ; therefore he granted the 
motion. Anon. 2 Vgl. 520. | 

71. The defendant at law having brought a writ of ertor upon 

a judgment obtained in the C. P., and the plaintiffs not _— 


* 
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ſued out any original writ to warrant the judgment, and the time t 

being expired for applying for it, they preferred their petition to ti 

the Maſter of the Rolls, praying that the curſitor of the city of c 

London (where the venue was laid) might be ordered to iſſue an a 

original writ in the cauſe, returnable in the Common Pleas. d. 

Upon the hearing of the petition, his Honour ordered the writ to 3 

iflue, and all the proceedings on the writ of error to be ſtayed. 

At the hearing of the petition, the defendant's ſolicitor. was in te 

court. After the hearing of the petition, but before the order made {} 

in conſequenee of it was ſeryed upon him, he ſigned judgment in al 

the writ of error. The court was moved that the judgment fe 

ſigned upon the writ of error, and the ſubſequent proceedings, _ 

might be ſet aſide, with coſts, and alſo with the coſts of this ap- 
plication to be paid by the folicitor, and that be might ſtand com- re 

mitted for ſigning the judgment in-contempt of the order of the . 

court. It was ſtated, that the ſalicitar had nat only heard the order th 

made upon it, but hed alſo ſeen the minute of it in the minute-book, ſis 

and Skip and Harwood, 3 Ath. 564. (ante) was cited. Lord Thur- in 

how, Chaneellor, ſaid, with reſpe& to the contempt, he did not an 

much like the caſe in Atkyns, and ordered that the defendant ſhould th 
conſent to a motion to ſet aſide the judgment which had been be 
ſigned. Pengree v. Jonas, 2 Bro. C. C. 141. 6/7 Va 

a 4 It 

n (B) Puniſhment thereof; and Practice. Y 

gViaer z. | * 
| 1. AN attachment was ted againſt a peereſs as to her goods 

; A and chattels, for 3 of the coſts in an action of _ 
| ejectment. In other caſes a diffringas ifſues againſt peers, but in thi 
5 is no proceſs can go but an attachment; which was therefore up 
| ; granted, that the defendant might not be remedileſs. Thor hed 
7 2 Ducheſs of Hamilton v. Fleetwood, Hil. 12 Ann. Rep. Caf. thi 
A Fact. 7. ö | an; 
. dejng in contempt in Chancery, and an order being made pat 
him, his ſon reſiſts the ſervice; for which contempt he is „ 
committed to the Fleet, and turns himſelf over to the King's Bench, ſto 
and goes at large till he is taken, vp upon an eſcape-warrapt and 
* committed to Newgate. He moved for a /uperſedeas to the eſcape- the 
| warrant, the coutempt not being ſuch zu ove 2s is within the - 
1 Ann. c. ö., which ſpeaks only of contempts for not performing mi 

an order, which the ſon was not obliged to do. Et per cur. — X 
The father would have been within the act, but the ſon is not. - 
- Whereupon the warrant was ſuperſeded, and the marſhal directed | 

to $9.10 Newgate and take him into his cuſtody again. Hinchcliffe and 
= „Tris. 4 G- 1. 8tr. 99. "4 | . Har 
3. An order being made upon a defendant to put in his exa- with 
mination within 2 certain time or ſtand committed, aud he ne- ub. 
: glecting to bey, it was afterwards made abſolute for his commit- — 
went, and a warrant iflued accordingly ; but he keeping himſelf Vide 
| out of the way, aud 3 apo gf dente, being returned, e, in order 1 


. groid a ſequeſtration, mored the court, that upon updeftaking "7 


r 1 
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to pay in a week's time what ſhould appear to be due to the plain- 


tiff, all further proceſs of contempt might be ſtayed ; but the 


court declined making any order upon this motion, directing the 
appellant to clear his contempt and then move. Which not being 
done, a ſequeſtration ifſued. Lord Wennam v. Oſbaldifton, Bart. 
g G. 1. 2 Browne's Caſes in Parl. 40; 782 | | 

4- The defendant having treated the proceſs of the court con- 7ide i Salk, 
temptuouſly, an attachment went a, inſt him without a rule to 84. 
ſhew cauſe, and there being intimations that he relied on the 
aſſiſtance of his fellow-workmen to reſcue him, the court ſent 
for the ſheriff of Middleſex into court, and ordered him to take a 
ſufficient force. Rex v. Jones, Trin. 5 G. 1. Str. 185. 

5. B. preſented a petition to the common council of Landon 
reflefting upon one of the aldermen, and uſed contemptuous 
words of the court pf XK. B. at the ſame time. For the petition 
the court granted an information againſt him and thoſe who 
ſigned it, and for the contempt an attachment: The proſecutor 
in his interrogatories aſks him if he did not preſent the petition 
and uſe ſuch and ſuch words? Upon which the defendant moved 
that the interrogatory as to the preſenting might be ſtruck out, 
becauſe it is making him accuſe himſelf of that which will con- 
vict him of the libel. Et per cur.— He is not obliged to anſwer 
it; you may aſk him whether, when the petition was preſented, 


he did not ſay fo and ſo? therefore that part of the interrogatory 


was ſtruck out. Rex v. Barber, Trin. 7 G. 1. Str. 444. 
6. The defendant was taken upon an attachment for want of 
an erg and the ſheriff returns a cepi corpus and aſſigns the 
bail-bond to the plaintiff, who moves for a meſſenger to bring in 
the body of the defendant, and offers to waive all proceedings 
upon the bail-bond according to the 6th rule; and the 2 
was granted. But Montague, Baron, oppoſed this; becauſe, 1 
there was any delay in the party, it ſhould appear by an affidavit, - 
and becauſe this method would be ſo great an expence to the 
party. Note (per the reporter himſelf)—As I appreliend there 
had been proceedings on the bail-borid which may diſtinguiſh it 
from the 6th rule. Cuthbert v. Adtan, Mich. 8 G. 1. Bunb. 82. | 
7. On a motion for an attachment the C. J. declared, that all Retr: Beats 
the judges (on conſideration) had reſolved that the ſheriff could a+ rv 
not take bail on an attachment; but a judge at his chambers 1 


might. Anon. Mich, 8 G. 1. Str. 479. — 


8. P. Pletwood v. Turty, Mich, 13 C. 1. Pract. Reg. C. p. 325. An attachment iſſued agaiaſt a 


ſon cut of the court of Chancery, and the ſheriff had the body in cuftody, and took a bail bond for 

i +. vg ey which be delivered to the plaintiff, who moved that the ſheriff might bring in the body, 
and the court made a rule upon him to ſhew cauſe why he did not bring in the body. Cauſe was ſhewn, 
that he had delivered over the bail-bond to the plaintiff, and had not the cu ody of the body hen. Lord 
Hardwicke; Ch. allowed the cauſe ſhewn by the fHeriff, and diſcharged the rule; for the plaintiff is not 
without remedy, as he may have a meſſenger into the county where the perſon lives, which is motion 
of courſe upon a cepi corpus returned; though formerly the court allowed meſſengers to thole particular 
JuriſdiQions only where the Qheriffs had the amercamients themielves; but the ryle now is to ſend a 
meſſenger into every county generally, without any reſſriction. Anon. Feb. 15 G. z. 2 Ack. 507. 
Vide Anon, 2 P. WS. 301. Wilkiaſon v. Belſher, 2 Bro. Caf. Chan 181. | 

Vpon 4 motion for an attachment it was ſaid by the court (Exchequer); that commiſſioners of re- 


een eee as « ſecurity from thy deſendany to re _— | 
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upon the ordinary proceſs of the court, though a ſerjeant at arms could not in that caſe. But where it 
is upon an attachment, or contempt of an order of the court, & c. there they ought not to take any 
ſecurity, but to have the body in court at the day of return of the commiſſion of rebellion. Jones v. 
Clement and another, Mich. 6 G. 1. Bunb. 50.—The diftinQtion ſeems to be between the of an 
attachment for a contempt and one merely to compel an appearance; in the former the ſheriff cannot, 


in the latter he may take bail. Jide Nolan's Str. 479. note. 


/ 


Hil. 27 C.. attachment will make it abſolute in the firſt inſtance, as againſt 
877 121+ | thoſe mentioned in the return. Williams v. Evans, Mich. 11 G. 1. 
Bunb. 181. | 
In another 9. A defendant after appearance (in the Exchequer) ſtands out 
raſe, after to a ſequeſtration for want of an anſwer; upon motion the bill 
; the pla was taken pro confeſſo, and then ſet down in the paper of cauſes to 
was taken be heard; and upon hearing, the queſtion was, Whether the de- 
pro cafe a cree ſhould be abſolute or only nf? Pengelly, C. B. and Page, 
made char B. were of opinion it ſhould be ni only (Oſtantur). But Hale, 
-the cefend- B. was clear that it ought to be abſolute : which (ſays the re- 
ant might be porter) I think ſeems to be the better opinion ; for when a bill is 
_ i tis taken pro confeſſo after appearance, it is giving time to a defendant 
anſwer; but for no purpoſe; for when he comes in he can be admitted to ſay 
ger tec: care nothing. Howell v. Lord Coningsby, 13 G. 1. Bunb. 219. 
was denied. Hughes v. Owen, 4 C. 2. Bunb. 299. 
10. In caſes of great contempts, where the party is examined 
on interrogatories aud denies the contempt, the court have given 
liberty to the other fide to examine witneſſes to falſify his exa- 


mination, But, nota, this is only in great contempts (for the 


practice of the K. B. and C. B. is otherwiſe). In a caſe before 


the court of Exchequer, leave was given for the perſon in con- 
tempt to move for an order for liberty to examine witneſſes on 
his part to fortify his denial of the contempt. Wilkins v. Edſon, 
Mich. 1 G. 2. Bunb. 244. X 
Upon a mo- 11. Although the defendant was in contempt, yet the court 
tion a ge gave him leave to plead, anſwer, and demur ; the ſame day it was 
r cines declared per cur. that for the future, where the defendant, being in 
r time to anſwer, if it be granted he ſhall enter 
t 


ould 7 7 f , 
19 99M his appearance with the regiſter. The Corporation of Ng 


blihed rule V. Fackſon, Eaſt. I G. 2. Bunb. 251. \ 

for the future, that where time for anſwering is out the defendant ſhall be deemed in contempt, though 
no attachment is ſealed ; and in ſuch caſe he ſhall not have further time to anſwer without entering his 
appearance with the regiſter as upon a contempt, Lord Berkley v. Verden, Mich. 4 G. 2. Bund. 290. 


$. C. Pc. 12. A motion was made the laſt day of term for an attachment 


— 120d for non- payment of coſts, which the court granted; but declared 


fas the rule it was the ſettled practice of the court that in no other caſe 2 


was not motion could be made for an attachment the laſt day of any term. 


made, **- Spencer v. Le Reyd, Hil. 2 G. 2, Rep. Caf. Pra. C. P. 51. 


the coſts had not ſet out in his affidavit that he ſhewed the defendant his power ot 


party : 
authority, though he told bim of it. 


An attachment may be moved for on the laſt day of term in the two caſes following, viz. for non- 


payment of coſts, and againſt a ſheriff for not returning a writ. Yide Burt. 651. 2686. 


13. In caſe of a ſequeſtration for want of an anſwer, the ſe- 
queſtrators have no power to remove any goods, much o_ 5 
| | I 


A 


S. p. Anon · 8. Upon the return of a reſcous, the court upon motion for an 
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ſell; for the goods are only to be retained in nature of a pledge 
to anſwer the contempt : and if they do remoye any goods, the 
court will grant an attachment againſt them. Deſbrow v. Crom- 
mie, Mich. 3 G. 2. Bunb. 272. Secis, in caſe of ſequeſtration for 
want of appearance, which is to be looked upon as a diftringas in 
inſinitum at law. _ 

14. It was granted that an injunction on an attachment ſhould 
extend to ſtay the defendant's receiving South-Sea annuities, the 
anſwer not being come in, and it being according to the prayer 
of the bill. Terry v. Harriſon, Mich. 3 G. 2. Bunb. 289. 

15. A perſon charged with an attachment for a contempt; 
which is a criminal proceſs, is not entitled to a day-rule. Theedam 
v. the Warden of the Fleet, Mich. 5 G. 2. Pract. Reg. C. P. 326. 

16. Motion for an attachment againſt the ſheriff upon a pe- The coutt 
remptory rule to return a writ on notice to him br his under- _ 8 
ſheriff, and aſſidavit that the rule was ſerved on the high ſheriff, 1 
and that the writ was not returned or filed with the cuffos bres that fuch 


vium, The court ſaid, that the notice to the high ſheriff was ont 


good, for both he and his under-ſheriff are ſubject to the court, the under- 
and granted an attachment againſt the high ſheriff, Franklin v. . and 
ö re tore it 
Naſb, Eaft. 6 G. 2. Rep. Caf. Pract. C. B. 87. ere 
preſſed in the rule that the ſheriff ſhall peremptorily return the writ on notice to be given to his under- 
Heriff, Rep. Caſ. Pract. | te P. 87. in margin. : 
An attachment was granted againſt the ſheriff on ſervice of a peremptory rule on one who acted as 
under ſheriff. Arne v. Neeler, Mich. 9 G. 2. Rep. Caf. Prat. C. B. 123. S. C. Barnes, 30. Pratt. 
Reg. C. P. 381. A rule was granted upon a Welch ſheriff to ſhew cauſe why an attachment ſhould 
not go againſt him for not returning a writ. Mautice, Eſq. v. Griffiths, Hil. 12 G. 4. PraQt. Reg. 
C. P. 381. Barnes, 32. Though the firſt rule be ſerved on the under-ſheriff, yet the attachment mutt 
be againſt the ſheriff, Walton v. Maſon, Eat. 8 G. 2. Barnes, 23. 


17. One who had the ſole right of printing a book had obtained 
an injunction in Chancery to reſtrain the defendant from printing 
any, upon which ef the defendant was in contempt; and 
being like wiſe a priſoner in the King's Bench priſon at the king's 
ſuit, upon a conviction for a libel, it was moved on behalf of the 
plaintiff for liberty to charge him with an attachment; to which 
the Attorney-General, having had notice, conſented. And per 
Lord Hardwicke, C. J.—To charge a perſon who is in cuſtody 
here upon a criminal proſecution with civil proceſs, is a motion 
of courſe, and a judge may grant it at his chambers. Baſtet v. 

Rayner, Mich. 9 G. 2. Rep. Temp. Hardw. 170. . 

18. A Quaker's affirmation of the execution of an award, or any s, p. Pra: 
other thing relating to a motion for an attachment, is not to be re- Reg. C. P. 
ceived or read. Elwood v. Elwood, Mich. 9 G. 2. Rep. Caf. 3% r he 
Pratt. 124. Cowell v. Waller, Eaſt. 5 G. 2. this point was undetermined. Yide Kel. 66. 


19. An attachment of contempt was returnable the day before 8. c. Pre. 
the term z it was moved to quaſh it, upon an objection that it Ree: Ag. 
ought to be returnable at a day certain in full term, and cannot Ja 
properly be made returnable on any other day: whete tlie proceed- C. P. 113. 
ing is by original, the party may appear on the eſſoin- day; or any ede 
of the three days next . but this proceſs muſt be er an attsch- 

5 2 turna 
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- turtable on a day certam; and no inſtance can be ſhewn in the 
. X. Aer C. P. where ſuch a writ was returnable at a 1 0 42 
Kerton, vening the eſſoin-day and the firſt day of the term. For the pro- 
Tein. fecutor it was urged, that all judgments relate to the eſſoin - day 
.. and this is a judicial writ; che court is never adjourned on t 


— — etſoiu-day, but commences then and continues to the quario dic 
city, £23- g. The writ was ordered to be quaſhed. Rex v. Harries, Hil. 
9G. 2. Barnes, 31. 

A perſon 20. On motion for an attachment in the firſt inſtance it was 
had fpoken Jonbted whether, when contemptuous words are ſworn only by 
ouſly of te one Witneſs, the rule ſhould be abiolute or only to ſhew cauſe ; 
courr when the rule in Chancery requiring two affidavits to deprive the party 
a —_ of che liberty of ſue wing cauſe z but the point was not determined. 
— North v. Wiggins, Hil. 10G. 2. Str. 1068. 

and had Seerely beaten the perſon who ſerved it. The fa& was proved by the oath of a fingle perſon 
oaly. Lord Hardwicke, Ch. made a rule only on the perion complained againſt, to ſhew cauſe why he 
ſhould not fland commitied. Aaon. June 18 G. 2. 3 Ack. 218. 


21. Defendant was reported to have fully anſwered ſome of 
the interrogatories, and to be in contempt as to others; and being 
into court to receive judgment, the queſtion was, Whe- 
ther all the affidavits, (in a certain cauſe,) containing the whole 
charge againſt defendant, ought to be then read, or only ſuch of 
them as relate to that part of the charge which defendant on his 
examination had not fully anſwered ? The three prothonotaries 
reported, that defendant being in contempt his examination goes 
for nothing, and affidavits containing the whole charge were read. 

Rex v. Willi, Hil. #2 G. 2. Barnes, 258. | 
22. In all cafes of commitment for contempt, the court of 
Chancery require an affidavit of the ſervice of the order, &c. 
M hithead andothers v. Thiſtlethwaite and others, 20 G. 2. 3 Atk. 618. 
N Hen- 23. Motion that a bill of revivor might be taken pro confeſs 
rev. againſt a defendant, a priſoner in York gaol, for want of an ap- 
— pearance, without the expence of removing him to the Fleet by 
Cha. Rep. Habeas corpus, and bringing him into court, refuſed ; and the plain- 
_ tif muſt proceed in the uſual method pointed out by the 5 G. 2, 

. c. 25. Anon. Mich. 22G. 2. 3 Atk. 691. 

| 24- Defendant was taken by a ſerjeant at arms for not putting 
1n an anſwer ; he afterwards put in one, and was diſcharged ; the 
anſwer was reported inſufficient, and he was taken again, and 
then moved to be diſcharged out of cuſtody on paying the coſts of 
the contempt, c. The queſtion was, Whether he ſhould be- 
fore the further anſwer was reported ſufficient or not ? Per Lord 
Ch. Hardicte When the firſt anſwer is reported inſufficient, 
and the party taken on proceſs for not putting in a further anſwer, 
he afterwards puts in a further anſwer and pays the coſts of the 
contempt, (for until then it is no anſwer,) the courſe, I take it, 


is, that he muſt be diſcharged ; and if the anſwer is afterwards. 


reported inſufficient, you may carry on the proceſs of contempt. 
dt the OG pon left off; but I never heard that he ſhould he in 
© cuſtody until 


* 


Maſter reports whether the anſwer bc 9 


Fa 
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or not, which may be reported either way, and that after a long 
time. Child v. Brabfon, 24 C. 2. 2 Ff 110 

25. It appeared upon a return to an habeas corpus that the pri- 

r was committed to Newgate by the Houle of Commons, 
for an high and dangerous contempt of that Houfe ;” and it 
was inſiſted at the bar that it was a baitable cafe within the 
31 Car. 2. c. 2.; but the court of X. . refuſed to bait him. The Le 
Parliamentarit is part of the law of the land, and there would be 
an end of all law if the Houſe of Commons could not commit for 
2 contempt. Murray's caſe, Raſt. 24 G. 2. 1 Wilf. 299. 

26. If there be a fequeſtration ni for want of an anfwer zur it Goul3 
againſt a member of parliament, and he puts in an anfwer before 3 1 
the order is made abfolute, and exceptions are taken to this an- the unt 
ſwer, the court will enlarge the time for ſhe ing cauſe till it ſhall was to grant 
appear whether the anſwer is fufficient or not. Per Lord Ch. > non © 
Hardwicke. Butler v. Rafofield, 25 G. 2. 3 Ath. 740. 3 

cafe. Butler v. Raſhfield, 3 Atk. 740. 


27. For ſpeaking dĩſreſpectful words of the court the rule for Where con- 
an attachment will be made abſolute in the firſt mſtance, Rex v. SEE 
Jermy, Trin. 25 & 26G. 2. Sayer, 47. © ſpoken of 
the court, an attachment is to be awarded in the firſt inſtance; but where the words are ſpocen of the 
proceſs of the court, there is to be a rule to ſhew caufe, Rex v. Kendrick, Hil, 27 G. a. Say. 314. 


28. So, for non-payment of coſts. Rex v. Fermy, Trin. 25 & 
26 G. 2. Sayer, 47. | 

29. The court (X. B.) faid they had no doubt of their power to 
award an attachment againſt a peer for not obeying the proceſs 
of the court. Foley v. Langhorne, Clerk, Trin. 25 & 26 G. 2. 


Sayer, 50. 


| 
„ 30. Upon a motion for an attachment againſt the Biſhop of S. C. Rex 


Ft. h, for not returning a writ of ff. fa. de bonit ercigſaſlirit, it Biſhop of 
3 whether, as it appears to be the duty of a brfhop's 1 weit 17. 
chancellor to take care that a return be made to every writ di- 

rected to the biſhop, it would not be more proper to move for an 
attachment againſt the biſhop's chancellor. A cafe, Rex v. Loggen, 

was Cited, in which an attachment was awarded againſt Zoggen, 
chancellor to the Biſhop of Sa/jury, for not returning a writ of 


. fa. de bonis eccleſrafficis, directed to the biſhop. Foley v. Lang- 


horne, Clerk, Trin. 25 & 26G. 2. Sayer, 50. 

31. The defendants lived at Port/mouth, and articles of the | 
peace were exhibited againſt them in B. R. It had been the | 
uſual practice that defendants in ſuch cafes muſt perfonally ap- 


| pear and give bail to the attachment in court; but the defend- 


ants in this caſe being at ſuch a diſtance that it would be oppreſ- 
ſive to bring them up upon ſuch an errand, the court ordered the 
attachment to be indorſed, that it ſhould be bailable before the 
juſtices of the peace in Hampſhire in a ſtated ſum to be regulated 
y the diſcretion of the court; and laid this down as a general 
rule to be obſeryed in all ſimilar caſes for the future, Rev v. 


Jomaſter & al. Trin, 33 & 34 G. 2. Blackt, 233. 
Bang es” ea Git 
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8. C. Burr. 32. An attachment had ifſued againſt the defendant for diſ- 
__ % obeying an award and filing a bill in Chancery againſt the arbitra- 
t after . . . 

the defend- tors, and he had been examined upon interrogatories. It was 
ant had ſub- moved for the Maſter's report upon the laſt day of the term, 
me: +: Without previous leave of the court, upon an aflidavit that the 
1 defendant had made the proceedings on this very attachment 
cery, add the ſubject of a ſupplemental bill, and had moved for an in- 
pay the colts junction. And the court agreed that in a caſe ſo extraordina 
out of b . 2 . 
pocket of As this, the contempt being every day increaſing, they could diſ- 
all the par- penſe with their rule. However, it being then objected that the 
8 defendant was not perſonally ſerved with the notice of the pre- 
2 large ſum, ſent motion, but only that it was put under his chamber- door; 
thecourt the court (for that reaſon only) refuſed the motion. The King v. 
wo. Wheeler, Trin. 1 G. 3. Black}. 311. 

nith him further by fine and impriſonment ; and yet, as his contempt was ſo obſtinate, they did not care 
that a flight ſentence ſhould ſtand upon their records; therefore they waived giving judgment by conſent, 
and only made a rule that the recognizance ſhould be diſcharged. 


33. It was moved for leave that defendants might come in and 
plead guilty of the contempt, and receive the judgment of the 
court, without anſwering to the interrogatories; but the court 
thought the motion irregular, and that it could not be granted if 
oppoſed. The attachment is meſne proceſs to bring in the party, 
and is bailable, and there is no charge till the interrogatories be 
filed. If, then, you will come in and confeſs the matters charged 
in the interrogatories, you are at liberty ſo to do, but not before, 
If improper interrogatories are adminiſtered, the party may refuſe 
Nucl. e. them. The King v. Edwards and Symonds, Trin. 7 G. 3. 

act. 637. 

34. The defendants were charged with a contempt in not 
obeying a mandamu to ſign a poor rate, and keeping out of the 
way to prevent being obliged to do ſo; they moved that they 
might be allowed to come in perſonally and acknowledge the 

' contempt, without anſwering interrogatories which were exhi- 
bited againſt them, ſubmitting ro be puniſhed as the court ſhould 
think proper. The court were clear that this motion ought not to 
be granted. The attachment is to bring them into court to an- 
ſwer to interrogatories to be exhibited. There is nothing to plead 
guilty to until the interrogatories are filed, neither are they in 
contempt till reported ſo ; nor is there any thing appearing to the 
court whereupon to ground a judgment or fine, or any puniſh- 

ment, Rex v. Edwards and another, Trin. 7 G. 3. Burr. 2105. 

$.C. Blackſ. 35. It was propoſed (on the fitſt day of the term) on the be- 
ir 6 kad, the half of one who was in cuſtody upon an attachment for a reſcue, 
caſe would and who had lain ſeven weeks in a county gaol, that the court 
be the ſame ſhould immediately proceed to puniſh him, without going through 


| 5f an . | i i 1 
2 an ae the ordinary courſe of his being examined upon interrogatories, 


10 ifſue for a 28 no denial by him upon ſuch an examination could excuſe him 
contempt io after having been returned 4 guilty of a reſcue” by the ſheriff. 
the courrz The court were of this opinion, and. the offender being brought 
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up, in conſideration of his having been already ſo long in priſon, the court 


fined him 5/.(a) Rex v. Elkins, Mich. 8 G. 3, Burr. 2129. fte 

formation. —— (a) An anonymous caſe in 2 Salk. 586. was cited, where it ia ſaid to be the conſtant 
courſe upon the return of a reſcue to ſet four nobles fine upon each offender; but Lord Mansfield, C. J. 
obſerved, that it ſeemed to be a ſtrange rule, as it put all reſcues in all caſes and under all circumfiances 


on the ſame foot, FYide Burr, 2129, 30. 


36. In ejectment an attachment was granted abſolute in the 
firſt inſtance againſt the tenant in poſſeſſion, on affidavit that he 
had been ſerved with a rule of court made abſolute for delivering 
up the poſſeſſion, and had refuſed fo to do. Davies ex dem. 
Povey v. Doe, Eaft. 13 G. 3. Blackſt. 89 2. 

37- In the court of Chancery, when a bill is brought againſt a 
corporation, if the corporation is in contempt there is no remedy 
by way of proceedings for a contempt perſonally againſt the real 
parties who offend, but the mode of compulſion is by ſequeſtra- 
tion. In that caſe the plaintiff is to proceed to take poſſeſſion of 
all the perfonal eſtate of the corporation, and if that mil not 
make the members agree, he is to take poſſeſſion by ſequeſtrators 
of all the rents and profits of their real eſtate. This mode of 
proceeding affects the whole body, and puniſhes the corporation 
at large. Per Lord Mansfield, in Rex v. Dr. Windham, Hyl, 
16 G. 3. Cowp. 377. Go 

38. The practice of the court of K. B. is, that if the defend - 
ant by his affidavit fully denies the charge on which the rule for 
an attachment was granted, that is ſufficient. The weight of 
the evidence or the credibility of what is ſworn is never con- 
ſidered ; but if the defendant is hardy enough to ſwear falſely, he 
is left to be puniſhed by indictment. In Chancery they proceed 
differently; they examine the defendant on interrogatories, and 
alſo examine witneſſes on both ſides, and then decide upon the 
truth of the charge. Per Lord Mansfield, C. J. in Rex v. Vaughan, 
Mich. 21 G. 3. Doug. 516. | 

39. An attachment for non- performance of an award is in the It had for- 
nature of a civil execution, and a perſon may not be taken upon nr 4. 
it on a Sunday. Per Buller, J. in Rex v. Myers, Eaft. 26 Geo. 3. vide, vide 
1 Term Rep. B. R. 266. . N | 
ſeems to have been a principal ground upon which the Lord Chancellor held, that proceſs of coatempe 
for nonperſormance of an order of the court of Chancery might be executed on a Sunday. E 
Whitchurch, June 1749, 1 Atk. 55. But, however, his lordſhip remarked, beſides that the order of 
commitment which had been made in that cauſe was very different from proceſſes that iſſue to ſheriffs, 
Sc. it was, that the party ſhould ſtand committed; and was different too from nib of the orders in 
other courts. If the man had been preſent in court when the order was pronounced, he was inftantly a 
priſoner, and the warden might have taken him away to gaol directly. The watrant was directed to the 
very gaoler to take him and carry him to priſon ; and differed from warrants of other courts, which 
are directed to ſheriffs and other miniſterial officers, and not to the gaoler : and his lord(h'p ſaid, he did 
not know that this was done in any inſtance but where the party is conſidered as the priſoner of the 
gaoler from the time of the order pronounced. Ib. It ſeem a man may, if he pleaſcs, ſurrender 


bimſeif voluntarily to the Lord Chancellor's warrant on a Sunday. 16. 


40. In one cafe (Rex v. the Sheriff of Middleſex, 3 Term Rep. 
B. R. 133.) it was held that a motion for an attachment in the 
courſe of a civil ſuit ought to go on the crown (ide of the court, 


and the affidavits intitled the —_ againſt the R 
| ee Ee: Rs 


— 
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but afterwards, on inquiring of the officers of the court, the prace 
"tice was found to be otherwiſe, and in a ſubſequent caſe the court 


declared the rule to be, that till the attachment iſſues every thing 


mult paſs on the civil fide of the court, and afterwards on the crown 

lide. Word v Webb, Eaft. 29 G. 3. 3 Term Rep. B. R. 253. 
But in this 41. The afhdavit on which an application is made for an at- 
caſe, it being tachment for contempt, muſt ſtate that the defendant has been 


eſted > — e 
— de. ſerved with a copy of the rule perſonally, and that the original 
_—_ wry rule was at the ſame time ſhewn to him. Rex v. Smithies, Trin. 
Aich the ole 29 C. 3. 3 Term Rep. B. R. 351. 
in the regular manner, the court gave the proſegutgg an opportunity of making an additional affidavit as 
to that fact. 3 Term Rep. B. R. 351. A rule having been obtained to ſhew cauſe why an attach- 
ment for a contempt ſhould not go againſt two members of the corporation of Bodmin, in not obeying a 
mand:mys directed to the corporation at large, e mm̃anding them to proceed to the election of a mayor. 
Cauie was ſhewn, that neither the mandamus itſelf, nor the original rule upon which the mandamus was 

ted, was ſhewn to the defendants, neither was it ſhewn that they were left at the defendants' 

ouſes, or that they ever came to their knowledge. But per Lord Kenyon, C. J.— Although in ge- 
neral perſona! notice is neceſſary b; fore a party can be brought into contempt, yet in this caſe the flat. 
11G. 1. c. 4. ſcems to have diſpenſed with it. That ſtatute, which was paſſed to prevent diſſolutions 
of corporations which negle& to chooſe the mayor on the charter - day, enables the court to grant a 
mandamus to compel them to proceed to an election; and it directs that public notice in writing ſhall 
be affixed in ſome public part af the borough. It would be a ſufficient anſwer to an application for an 
attachment to ſay, that the-party did not live within the limits of the borough, and had received no 
notice Shatſoever of the writ. But the public notice directed by the 29 facie ſufficient to call 
upon the members of the corporation, and if they can make ſuch an excuſe they ſhould ſhew it in an · 
fwer. Rex v. Edyvean & al. Trin. 29 G. 3. 3 Term Rep. B. R. 333. E874 


In thiscaſe 42. The affidavits upon which an application was made to the 
2 court for an attachment for a falſe return to a habeas corpus, were 
had in the ſworn before the attorney for the proſecution, and for that reaſon 


me term it was refuſed; the court thinking they were not at liberty to 


ruled the receive information from any ſource ſo connected with the cauſe 


eee eſpouſed by that party. Rex v. Wallace, Trin. 29 Geo. 3. 3 Term 


ho Rep. B. R. 403. 


recorder of Colcheſter, againſt whom an attachment had been moved for, for von- compliance with a writ 


of mandamus. And they added, that if it were poſſible to make any diſtinction in theſe caſes they ſhoul4 
be more ready to admit it in the caſe of a habeas corpus, like that before the court, becauſe they were 
peculiarly called upon to preſerve the liberty of the ſubje by every means in their power; but the rule 
was invariable, and founded on the wiſeſt and moſt obvious principles. Vide 3 Term Rep. B. R. 
434. VVV ü 
W 43. Motion that defendant being in contempt, and having been 
committed to the Fleet for non-payment of money, and ſtill re- 
fuſing to pay, ſhould be committed a cloſe priſoner. The further 
contempt was, that the defendant ſaid he ſuppoſed the attorney 

- wanted to lay out the money in the funds. But the motion was 

. refuſed. Call v. Mortimer, July 32 G. 3. 4 Browne's Caſ. 
Chan. 298 *4 ; 1 0 . , % . * 

— an equivocal return to a habeas corpus, it was objected, that 

an attachment ought not to be granted on account of a mere lip in 
dhe return to the firſt writ of habeas corpus, but that an alias and a 
luries writ ſhould firſt iſſue. But per Buller, J.—Notwithſtanding 
what is to be found in ſome of the old books on this ſubject, it has 

n long ſettled, that the court will require a return to be made 

the firſt writ of habeas corpus, and it is of infinite importance 

„„ ob "4 „ r 2 4 Fs 1 a to 


I 11 


Yoon a motion for an attachment againſt a defendant ſor 


ggg N 2 


Contempt. 


to every individual in the kingdom, that we ſhould infiſt on a re- 
turn being made to that writ without iſſuing an alias and pluries ; 
if the firſt writ be not obeyed, an attachment muſt iſſue imme - 
diately. Rex v. James Winton, Mich. 33 G. 3. 5 Term Rep. 
B. R. 8g. 

45. It was moved, that exceptions to the anfwer of the de- 
fendant might be referred to the Maſter, and that the defendant 
(being in cuſtody for want of an anſwer) might be detained in 
cuſtody till the Maſter made his report, and that the Maſter 
might proceed de die in diem. The Lord Chancellor ordered the 
Maſter to proceed de die in diem; but ſaid he could not keep the 
defendant in cuſtody, and that the plaintiff muſt deliver his bill 
of colts immediately. Wallop v. Brown, Feb. 33 G. 3. 4 Browne's 
Caf. Chan. 212. | | 5 

46. A defendant being brought up on an attachment for reſcu- 
ing a perſon arreſted on a warrant for obſtructing exciſe officers, 
it was objected that interrogatories ſhould be put to her as ſhe 
did not deny the facts charged upon her by the affidavits. But 
Lord Kenyon, C. J. ſaid he remembered this point very ſtrenu- 
ouſly reſiſted by Dunning when he was at the bar, and that he 
was anſwered it was the invariable practice to put the defendant 
to anſwer interrogatories, Rex v. Fane Horſley, Trin. 33 G. 3. 
5 Term Rep. B. R. 362. | 2 | . 

47. Whereas it ſometimes happens that perſons, againſt whom 
attachments have been ordered by this court (B. R.), eſcape the 
puniſhment due to their offences in conſequence of the inſuffi- 
ciency of the interrogatories exhibited to them, and whereas it is 
efſential to the due adminiſtration of ve that interrogatories 
' ſhould be ſo framed as to procure a full, fair, and bond fide in- 
veſtigation of the whole ſubjeC of the alleged criminality, it is 
ordered, that for the future all-interrogatories, filed and exhibited 
in conſequence of any rule or order of this court, ſhall be figned 
by counſel. Reg. Gen. Mich. 34 G. 3. 5 Term Rep. B. R. 474. 

48. It is ordered, that in future, whenever any writ of attach- 
ment ſhall iſſue in order to compel any perſon to anſwer upon 
interrogatories, the name of the cauſe ſhall be inſerted in the liſt 
of motions appointed to come on peremptorily in the enſuing 
term. Reg. Gen. Hil. 34 G 3. 5 Term Rep. B. R. 547. 

49. In ſhewing cauſe agamſt a motion for an attachment for 
non-performance of an award, the party cannot object to the 
award for any defect not apparent in the award itſelf, but he muſt 
obtain a rule for that purpoſe within the time limited by fat. g 
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But the 
ſecutor 1 
waive put · 
ting inter- 
rogatories, 
S. C. 


& 10 W. 3. c. 15. namely, the next term aſter the award is made. 


Holland v. Brookes, Hil. 35 G. 3. 6 Term Rep. B. R. 161. 
Fo. Three attornies were called upon by a rule to anſwer the 
matters of certain affidavits imputing malpractices to them. By 


their affidavits made in anſwer, they poſitively and pointedly 


denied the charges ; but the ſtory told by them appearing to the 
court highly incredible, an attachment was granted againſt them 
for it is not ſufficient to anſwer the charge in direct terms. 


re Creſeley and two others, Trin. 36 G. 3. 6 Term Rep. B. R. 301. 


$Vinerg5o. (D) Attachment and Contempt diſcharged ; by 
what, and how. 


I. O an attachment for a contempt it was moved to eſtreat w 
the recognizance, becauſe the defendant had not appeared th 
to anſwer interrogatories. For the defendant it was alleged, that 
the interrogatories had not been filed in due time for his exa- 
mination ;z the court declared that the defendant ought to have 
moved to be diſcharged if interrogatories were not filed in four 
days according to the rule, but he not having applied for that 
purpoſe, the court ordered that he ſhould anſwer the interroga- 
tories in a week, or the recognizance ſhould be eſtreated. Rex 

v. Gibbon, Eaft. 2 G. 2. Rep. Caf. Pract. C. B. 51. 
S. C. Prax. 2. A recognizance was entered into to anſwer interrogatories 
Ka C. F. on a contempt, and interrogatories were filed ; but the defendant, 
* before his examination, applied to the court to be diſcharged on 
payment of the coſts of the complainant only, which was granted, 
and the recognizance diſcharged. In the original cauſe, a writ 
of error being depending, the complaint againſt the defendant 
was, for practiſing in his own name as an attorney, being ſore- 
judged the court. Kex v. Hodgſon, Trin. 8 & g G. 2. Rep. Caf. 

Pract. 121. 

A bill was brought againſt a defendant for a diſcovery, the 
defendant ſtood out the whole proceſs of contempt to a ſequeſtra- 
tion, and the bill was taken pro confefſo, and there was a decree 
againſt the defendant ad computandum. It was moved, that the 
ſequeſtration might be diſcharged on paying the coſts of the con- 
tempt; but Lord Ch. Hardwicke refuſed to diſcharge the ſequeftra- 
tion, but permitted it to be kept on foot as a ſecurity to the plaintiff 

for the defendant's appearance before the Maſter to take the 
account. Maynard v. Pomfret, 19 G. 2. 3 Att. 468. 
4.᷑. F. being e — Fleet [Are a motion of the 
plaintiff for having publiſhed an advertiſement in a public newſ- 
paper relating to an anſwer in Chancery, put in by the defendant, 
moved to be diſcharged, having paid-the coſts of the contempt 
and ſubmitted; as alſo the defendant did, conſeſſing the advertiſe- 
ment was put in at his inſtance; and it was not oppoſed by the 
plaintiff who left it to the court. Lord Ch. Hardwicke, ſaid, that 
though ignorance of the law was no juſtification for publiſhing the 
advertiſement, yet F. having diſcovered in what manner it was 
brought to her with other advertiſements, and having diſcloſed 
every thing, it was a ground to alleviate the puniſhment, there- 
fore he granted the motion. Anon. July 28 G. 2. 2 ef. 520. 
-  5- Though it is contrary to the general courſe and practice of 
the court to give coſts to perſons who have purged themſelves of 
Ja 26 o_y af their examinations in conſequence of attachments 
which been granted againſt them by the court on cauſe 
ſne wn, yet, in a particular inſtance, becauſe the proſecutor muſt 
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within his own knowledge be ſatisfied that the complaint was ill - 
founded and vexatious, they ordered him to pay coſts to the de- 
fendant. Rex v. Plunket, Trin. 2 G. 3. Burr. 1329. 

6. The defendant had been convicted of an aſſault, and ſen- 
tenced to four months impriſonment, which were expired, but he 
was continued in cuſtody on an attachment for non-payment of 
the coſts taxed purſuant to a recognizance entered into by him on 
his removal of the indiftment from the quarter-ſeſſions. A 
motion was made for his diſcharge under the lords' act, 32 G. 2. 
c. 28, /. 13. which was oppoſed on the ground that the ſtatute 


does not relate to coſts accrued in criminal caſes. Sed per cur, 


An attachment is an execution in a civil ſuit. In the preſent 
caſe, the contempt has no relation to the offence committed by 
the defendant, which has been ſufficiently purged by the impriſon- 
ment he has ſuffered, but it ariſes upon the act 5 & 6W.& M. 
c. 11. which directs the coſts in theſe caſes to be taxed by the 
Maſter, and unleſs paid in ten days, an attachment to iſſue, 
This ſtage of the cauſe, therefore, is merely of a civil nature, and 
a matter ſolely between party and party unconnected with the 
offence itſelf. As the attachment is an execution for the debt to 
the party, whether the coſts are taxed by the Maſter of the Crown 
Office or on the civil fide, the defendant is equally entitled to his 
diſcharge. If not, the conſequence muſt be impriſonment for 
life; for a general pardon would not extend to him, as was agreed 
in a caſe, Rex v. Stokes, Mich. 23 G. 2. Rex v. Stokes, Trin. 
14 G. 3. Coup. 136. 

7. It is the common courſe of the court of Chancery, before a 
contempt for marrying a ward of that court can be cleared, to 
refer it to the Maſter to ſee that a proper ſettlement be made. 
Stevens v. Savage, June, 30 G. 3. 1 Vef. jun. 154. 

8. The defendant was brought up on a pluries habeas corpus, and 
it was moved that he might be remanded in order to be brought 
up again on an alias pluries. The priſoner applied to be diſcharged 
on going immediately to the public office, putting in his anſwer, 
and clearing his contempt. It was objected that the coſts were 
not aſcertained z but it being agreed that the coſts would not 
exceed 15 J., the Lord Chancellor ſaid he would not recommit 
the defendant, but diſcharged him on the terms of depoſiting 154. 
for coſts, ſubject to the Maſter's taxation, and putting in his 
anſwer immediately. Broughton v. Martyn, May 33 G. 3. 
4 Browne's Ch. Caf. 296. | ; 


For! more of | Contempt in general, ſoe Certiorari, Cote, Evie, 
| dence, Guardian and Ward, Prohibition, Sequeſtration, Striking, 


and other proper titles. 
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t Continuance and Diſcontinuante. 


We (A) (Of Proceſs), To what Time it may be. 


AFTER verdict and judgment againſt the defendant in a gui 

tum action, it was moved in arreſt of judgment im. al., that 
the venire facias is awarded in Hilary term, and returnable Trini 
term after wy fo that nothing appears to hive been done in Eafter 
term, and conſequently that there is a difcontinuance. But the 
court (Lee, C. J. abſente) held that the objection was immaterial, 
for theſe are proper continuances entered upon the plea roll, and 
the want of them upon the / privs roll is not material. French 
qui tam v. Wiltſhire, Mich. 11 G. 2. And. 67. 


sViaers53* (A. 2) Continuance and Diſcontinuance. In what 


Caſes; how and when (a). 


(a) Before declaration there is, properly ſpeaking, no continuance, though it ſeems the parties 


eonſent might have obtained a day before declaration, which was called a diet datus prece partium. 
| Tidd's Prack. 419. cites Gilb. C. P. 40. , | 


1. PLAINTIFF obtained a rule to difcontinue on payment of 

colts. Defendant moved to diſcharge the rule upon affi- 
davit, that he had been a ſecond time arreſted for the ſame cauſe 
of action before the rule to diſcontinue was obtained. The court 
refuſed to make any rule. Plaintiff may diſcontinue at any time. 


Hieber, one, c. v. Biſhop, Mich. 5 G. 2. Barnes, 169. 


2. In replevin, the avowant juſtified under a diſtreſs for rent. 
Plaintiff demurred to the avowry, and upon argument the avowant 
had judgment. 'The ee then moved for leave to diſcontinne, 
but it was denied; the queſtion determined upon demurrer being 


upon the conſtruction of the act of parliament, which is the me- 


rits of the cauſe, Mellor v. Hutchinſon, Mich. 7 G. 2. Barnes, 169. 
3. The plaintiff obtained a rule to difcontinue, which was 


drawn up thus: © The plaintiff ſhall diſcontinue, and ſhall pay 


e coſts,” Sc. Upon an affidavit that defendant being indebted 


to plaintiff, a writ was ifſued agaivſt him; but the defendant hav- 


ing paid the money before the arreſt, the ſheriff's officer, to whom 
the warrant was delivered, was countermanded from proceeding, 
notwithſtanding which he arreſted the defendant, who thereupon 
brought an action for falſe impriſonment in the court of XK. B. 
The coſts upon the rule had been paid, but the diſcontinuance 
had not been entered upon record. The court thought the rule 
not drawn up in common form, which is, char 

| | | „ leave" 
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 miſapprehended. On the other hand it was 
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& leave“ or © be at li to diſcontinue,” and thereupon diſ- 


charged the rule. The action brought in the K. B. appeared to 
be vexatious, and plaintiff, by diſcharging the rule to diſcontinue, 


had an opportunity of pleading the action in C. B., ſtill depend- 


ing or juſtifying under the capzas as he ſhould be adviſed. Fanfleet 
v. Croſs, Hil. 7 Geo. 2. Barnes, 170. | 

4. After a ſpecial verdict found and argument, the court de- 
claring their opinion unanimouſly for the defendant, the plaintiff 
moved for leave to diſcontinue upon payment of colts, Lord 
Hard wicte, C. J. obſerved, that the verdict being upon the record, 
the court could not go out of it, and that it was not like a new 
trial where they go into the fact. It is certain, that after a ſpecial 
verdict found and argued, there may be leave given to diſcon- 
tinue, but it is a great fayour, and the courts never allow it but 
where very ſtrong circumſtances are, which did not appear in the 


25t 


particular caſe before the court; and he ſaid that it had been pro- 


perly compared to new trials in hard actions, which are always 


denied; ſo the defendant had judgment. Boucher v. Lawſon, Hil. 
9 G. 2. Rep. Temp. Hardw, 200. 

5. Defendants obtained a rule to ſhew cauſe why judgment of 
nonſuit ſecundum fat.: Plaintiff afterwards had a rule to ſhew. 
cauſe why he ſhould not have leave to diſcontinue, which was 
enlarged, and both came on together. The court held the appli- 
cation for leave to diſcontinue after the firſt motion wrong, and 
made the rule abſolute for a nonſuit. Lowe v. Peacock and athers, 
Hil. 18 G. 2. Barnes, 316. : 


6. The court were clear that the giving an executor leave to 8. 
diſcontinue was a matter of diſcretion in the court, and that they, 


ought not to give him ſuch leave in any caſe where he had know- 
ingly brought his action wrong, unleſs he would conſent to pay 
colts. Harris, Executor, v. Jones, Hil. 4G. 3. Burr. 1451. 

7. In an action on a bond againſt an heir, the plaintiff (an 


- adminiſtrator) not trying it according to notice, the deſendant 


moved for judgment as in caſe of a nonſuit, whereupon the 
plaintiff undertook to try it peremptorily. When it came down 
to trial, he firſt diſcovered that the eſtate had been conveyed, and 
was then ſatisfied that there was a deed of conveyance, which 
would be produced at the trial; whereupon he declined to go to 
trial, and afterwards moved for leave to diſcontinue without pay- 


(a) There 
might per- 
haps ariſe 
aſſets in ſu · 
turo, and 
then it would 
be reaſonable 


ment of coſts. The court granted the. motion to diſcontinue - for the ad- 


without payment of coſts, but the plaintiff was not to bring a 
new action without leave (a) of the court. Bennet, Adminiſtrator, 
v. Coker, Mich. 7 G. 3. Burr. 1927. 


8. In ejectment, after a ſpecial verdict, the plaintiff moved to 
diſcontinue on payment of coſts, or that the defendant might have 


miniſtzator 
to have leave 
to bring a 
new action. 


judgment, as in caſe of a nonſuit. He admitted that this was 


never done upon general verdicts; but cited Price v. Parker,: 


Salk. 178. to ſhew that, by favour of the court, it may be done 
upon a ſpecial verdict in order to ſet right any fact that has been 
fad, that the . 
verdi 
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verdict had found that the teſtator had himſelf deſtroyed a will, 
fubſequent to that on which the defendant's title depended; and 
the plaintiff wanted to prove that it was deftroyed by the defend- 
ant herſelf, quad fuit conceſſum. This, therefore, is an attempt to 
contradict the former verdict, and not to ſet it right. Of which 
opinion was the court, and diſcharged the rule. Roe ex dem. 
Gray v. Gray, Eaft. 12 G. 3. Black. 815. 


Ver 462. (A. 3) Continuance; in what Caſes it muſt be, and 
how many Days muſt be given. 


1. FUDGMENT was entered 11 & 12, revived Zaft. 13G. 2 
and defendant was taken in execution in Fuly 1741, an 
was then diſcharged by plaintiff's conſent ; and a written agree- 
ment was entered into by the parties, that the judgment ſhould 
ſtand revived for twelve months. After more than a year from 
the laſt capias ſatisfaciendum, plaintiff cauſed defendant to be again 
taken in execution without continuance on the roll, relying on the 
written agreement. 'The court held the agreement to be null and 
void, and made the rule abſolute to ſet aſide the laſt capras ſatiſ- 
faciendum, and diſcharge the defendant out of cuſtody. Thomp/or: 
v. Briflow, Mich. 16 G. 2. Barnes, 205. * 

2. After iſſue joined, and before the day of i, privs, one 
of the defendants died. Plaintiff ſued out a venire facias between 
him and the ſurviving defendant, and made the jurata at the foot 
of the record of nt prius agreeable thereto. Verdict for plaintiff. 
Objectei at the trial, that the death of the deceaſed defendant 
ought to have been ſuggeſted on the record of ai privs, and 
thereupon an award entered of a venire facias between plaintiff 
and the ſurviving defendant. Upon argument of this point, the 
plaintiff 3 the roll in court; wherein the ſuggeſtion and 
award venire facias were entered as above, which the court 
held to be ſufficient. No continuances are neceſſary to be inſerted 
in the record of ni prive. Denn ex dem. Lawſon v. Farr and 
another, Mich. 30 C. 2. Barnes, 469. | 


Flaw 462. (B) What ſhall be a Diſcontinuance (a). 


(a) Diſcontinuance in a civil ſoit is either of proceſs or of pleading. Diſcontinuances or miſcon- 
tinzances before judgment are the acts of the clerk ; but after judgment is entered and the record cloſed 
dad made up, diſcontinuances are the acts of the court. x Will. 303. | 
The fiat. 32 H. 8. e. 30. which enacte, that after verdift judgment ſhall proceed, notwithſtanding 
any mifcontinuance, diſcontinuance, miſconveying of , &c. extends to diſcontinudnce made 
after verdict, as it / che original proceſs is returnable at a common return, and the fri. fa. in error is. 
returnable at a day certain ; this diſcontinuance is aided by the ſtatute. Bern v. Bern, Rep. Temp. Hardw. 
72. And it extends to a diſcontinuance in u penal action. Doug. 115. 


1. I was prayed” on the part of the avowant in r-plevin for 
leave to diſcontiriue, he being as an actor. Sed per cur. 
It is the plaintiF's ſuit; and how can one man diſcontinue an- 
— 2. When 


. 3 
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2. When the. trial is deferred, if the venire facias is returned 
and filed, the proper entry is, that the jury ponitur in reſpect. 
If it be not filed, you may enter a non miſit breve ; either way will 
prevent 2 diſcontinuance. Rex v. Hare & Man, Hil. 6 G. 1. 
Str. 266. | 

3- Error on attachment ſur prohibition, wherein the plaintiff in 
his declaration, after ſtating the ſpecial matter, alleged, that the 
defendant was proceeding againſt him though he had ſtated all 
the ſaid matter in his defence. The defendant, as to the con- 
tempt, pleads not guilty, upon which iſſue is joined; and as to 
the other matters, pleads and traverſes certain of them, upon 
which iſſue is joined and found for the defendant. Amongſt 
other exceptions taken for the plaintiff, one was, that there being 
no verdict as to the iſſue upon the contempt, there was a diſcon- 
tinuance; and in ſupport of this exception it was inſiſted, that if 
the verdict does not go to all the material points put in iſſue it 
will be error (3 Lev. 39. 55. ): then the nature of this contempt 
is to be conſidered. In prohibition both parties are actors, the 
plaintiff for damages and the defendant for conſultation; and nobody 
can ſay but the proceedings after a prohibition is a damage, an 
injury to the plaintiff. 1 Crs. 559. 1 Fon. 44). 2 Roll. Ab. 5 16. 
575. And therefore, in 1 Ver. 348. 350. 362. 2 For. 128., 4 
judgment was reverſed for want of alleging a venue where the 
proceeding was; and Jones cites two precedents, £Zaft. 3 Car. 2. 
and Eaft. 22 Car. 2. But per Pratt, C. J.— The general rule is 
certainly right, that it will be error if the verdict does not go to 
all the material parts of the iſſue; and therefore the queſtion is 
truly ſtated, whether this be material or not. Now, as to that, 
conſider what is the deſign of the party's declaring in prohibi- 
tion; it is only to ſee whether the court below ought to proceed 
farther, and not whether they have proceeded ; for that is a mats 
ter alleged for form's ſake, that there may be a demand of damages 
to give it the requiſites of a ſuit in law: but in fact it is a fiction, 
for they never proceed after the firſt motion, and the courſe of 
proceeding muſt be taken notice of. Beſides, if the exception 
were to prevail, it would avoid almoſt every judgment in prohi- 
bition. Stratford v. Neale, Mich. 8 G. 1. Str. 482. 

4. A writ of dower unde nihil habet was brought in the duchy 
court of Lancaſter, and judgment for the demandant. A writ of 
ſeiſin was awarded accordingly, and a writ of inquiry, and on the 


return of it damages were given to the widow, to the full value of 


the dower, from the death of her huſband to the return of the 
writ of inquiry. Upon error brought, amongſt other exceptions, 


one was a difcontinuance, no day having been given to the 
tenants to appear on the return of the writ of inquiry. On the 


other fide, to prove there was no diſcontinuance, was cited Raf. 
238: b. pl. 16. Cotes Ent. 181. Brown's Ent. 222. Robinſon's 
Ent. 293. 251. 254. Beſides, it was faid to be aided by the fat: 


4 Ann. c. 16. which, amongſt other things; aids judgments” 
whereon writs of inquiry are awardeds. And the court a4 
| ce 
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the exception. Dole v. Dobſon and there, Eaſt, 7 G. 2. R. 
Temp. Hardw. 19. 5 
5. The defendant pleaded miſnomer i in 5 The a 1 
replied, traverſed the plea, and concluded to the eountry 
defendant demurred to the replication; to which the plaintiff 


joined, praying judgment of the action, and his damages inſtead 4 
of a reſpondeat cigſter, which, being a Joinder i in demurrer in bar | I 

to a plea and demurrer in abatement, is certainly wrong, and the 

court gave a rule that the ſuit ſhould be diſcontinued ; for the fi 


muſt not only lay his caſe well before the court, but muſt 


likewiſe conclude well. In this caſe the court could not give d 
judgment for either party, Turner v. Cordwell, Mich. 8 G. 2. tr 
Cunningh. 129. p 
6. After joinder in demurrer, plaintiff obtained a rule for the v 
avowant to ſhew cauſe why he ſhould not diſcontinue upon pay- u 
ment of coſts. It was objected for the avowant, chat a diſcontinu- al 
ance in replevin is very different from a non pros, and that after a pl 
diſcontinuance, a writ of retorn* habend could not be awarded. n 
The court did not enter into the conſtruction of that matter, by 
becauſe the parties entered into a rule by conſent to ftay proceed- 5 

ings on payment of the rent in arrear with coſts. Wignall v. 
Bauch, Mich. 17 G. 2. Barnes, 171. re 
7. To an action of aſſumpſit wherein the declaration contained of 
ſeveral counts, one of which was upon a bill of exchange, the tl 
defendant pleaded, that he did not owe to the plaintiff the ſum of te 
_ demanded by virtue of the faid bill of exchange, or any in 
ereof, in manner and form, c.; but no notice was taken P. 
+ the other counts. On this plea, the plaintiff having- joined ti 
iſſue, obtained a verdict ;z and then it was moved by the defendant te 
in arreſt of judgment, on the ground, that the plea of ni! debet to ne 
the firſt count was bad, and that as there was no plea to the other P? 
counts, there was a diſcontinuance of the whole action, by which ro 
the plaintiff was out of court. But the court held that the defect be 
was cured by the verdict; for the defendant ſhould not take th 
advantage of his own miſpleading to defeat the plaintiff's ſuit ti 
when the jury had found that he owed the debt due on the fe 
bill of exchange. Harvey v. n Trin. 31 G. 3. 1 H. v. 
Black. 644. 0 
5 Viner 469. 0 2) What a Diſcontinuance, and what a Miſcon= pl 
: tinuance, | th 
ne 
—.— BMI. in C. B. againſt an 2 where the ce 
ine on a day certain. And after judgment by defa ax gg Ae th 
was there inquiry was NN at a general return, and this was objected ne 
dad that on error. E contra, it was inſiſted to be only a miſcontinuance, ut 
2 yer dad cured by 32 fi. 8. c. 30. and 4 Ann. c. 16.; and it was ſo b; 


8 party ; 
| lotheſecivil determined. Res v. Epiſcopum Miden, Str. 62. (a) And on the 
| fats the fa authority of that caſe judgment was amel. Launder 7. 
Ws — = Crip, K. 6 G. 2. by 947. ; 7 ; 
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(D) Diſcontinuance of Proceſs. In what Caſes it 


cannot be without the Aſſent of the Court De- vine 28. 


fendant} 


* HE plaintiff may, if he ſees occaſion, diſcontinue either 


1 before or after declaration delivered, by motion at the 
fide bar, on payment of coſts. Rule, Mich. 10 G. 2. (n. 5). 

2. The plaintiff had miſtaken commorancy in his declaration z 
defendant had pleaded in abatement, and annexed affidavit of the 
truth of his plea. Plaintiff brought a new action, and defendant 
pleaded the former action depending, upon which, the plaintiff, 
without leave of the court, entered a nil capiat per breve, This, 


upon inquiry being found to be the conſtant practice, the court 


allowed it. But then another queſtion was made, whether the 
plaintiff could have made ſuch an entry in caſe the firſt plea had 
not been in abatement? and the court held the practice to 
be confined to abatement. Ofborne v. Haddock, Eaft, 11 G. 2. 
Barnes, 257. 


3. A Fire facias was ſued out by plaintiff to revive a judgment 'S. ©. and 


255 


3 


recovered by his inteſtate. Defendant craved oyer ef the letters 5. F. bc- 


the proceedings on ſcire facias, and having procured ſufficient let- 
ters of adminiſtration, ht an action of debt on the judgment 
in the court of K. B. Detendant pleaded the writ of /cire facias 
pending in C. B. in abatement, and the plaintiff replied a diſcon- 
tinuance (entered without leave of the court). Defendant moved 
to ſet aſide the diſcontinuance, and the queſtion was, whether or 
not plaintiff could diſcontinue without leave of the court ? The 
practice was variouſly reported, and it not appearing whether the 


roll whereupon the diſcontinuance was entered was brought in 


before or after the plea in the K. B., the rule to ſhew cauſe why 
the diſcontinuance ſhould not be ſet aſide was diſcharged ; plain- 
tiff conſenting to- pay coſts of the plea in abatement, and that de- 
fendant ſhould be at liberty to plead. de novo. Hook, Adminiſtrator, 
v. Hayward, Eg/t. 13 G. 2. Barnes, 170. : 

4. Where a rule to diſcontinue is obtained by unfair practice, 
the court will diſcharge it. As where after bail had juſtified, the 
plaintiff not liking them, he and his noon obtained a fide-bar 
rule for leave to diſcontinue upon payment of coſts, not diſcloſing 
the circumſtance of the bail having juſtified, and then brought a 
new action for the ſame debt, laying the venue in a different 
county. The ſcheme was to detain the defendant in cuſtody of 


the marſhal till the next term, as he could not juſtify bail in the 


new action till that time. The court held this to be a trick and 
unwarrantable conduct in the attorney, and diſcharged the ſide - 
bar rule. Belchier v. Ganſell, Mich. 10 G. 3. Burr. 250% 


Vox, II. | 8 
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of adminiſtration, which being defective, the plaintiff dropped 7 9 
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_ (E. 4) In pleading, by anſwering to Part only. 
1. CR upon ſeveral promiſes, and inter al. upon a note for 65 /. 

% The defendant, as to this count, pleads that he gave a 
bond ih ſatisfaction of the ſaid 60/7. ; and Nie plaintiff received it 
as ſuch, and upon iffue tendered the defendant demurs. Upon 
ſtanding in the paper nobody appeared for the defendant. And 
at another day it was argued for the defendant, that there was a 
diſcontinuance as to the note for 65 /., where the defendant in his 
plea had dropped 5/., and pleads only a ſatisfaction for 60/. To 
this it was anſwered and reſolved by the court, that there was no 
diſcontinuance, it being pleaded guoad the whole promiſe, and 
—_— it be in law only an anſwer to part, and by that means a 
naughty plea, yet it will not make a difcontinuance; ſo, vice verſa, 

If it be pleaded as to part, it will be a diſcontinuance, though in 
law it will be an anſwer to the whole. Woodward v. Robinſon, 
Zaſt. 6 G. 1. Str. 302. 

2. Caſe upon ſeveral promiſes, and inter al. upon an indebitatus 
aſſumpſit for r 36 I. 9s. 5d., and a quantum meruit for work and 
materials, wherein plaintiff avers he deſerved 36 J. gr. 5 d. for 
the work, and the like ſum for the materials. The defendant, 

as to the ſaid feveral ſums of 36/7. gs. 5d. and 367. ys. 5 d., 
2 that he gave a note for ſo much in ſatisfaction, and upon 
ue tendered the defendant demurs. Upon ſtanding in the paper 
nobody appeared for the defendant, but it was obſerved by the 
court that rhere was a diſcontinuance. And at another day it was 
argued for the defendant, that there was a diſcontinuance, for 
the plea covers no more than two ſeveral ſums of 36/. 9. 5 d., 
"whereas there are three ſuch ſums in the declaration. And the 
court all held it a diſcontinuance, But then Eyre, J. obſerved, 
that it being a record 'of the then term, the vlaintiF might yet 
take judgment by nibil dicit for ſo much as is uncovered by the 
plea, and cited two inſtances where it was ſo done. Vincent v. 
Preflon, Mich. 11 V. 3. Rot. 183., and Marcas v. Johnſon, Mich. 
3 Ann. Salk. 180. ; whereupon the caſe was adjourned to give 
the plaintiff an opportunity to ſet it right, which he did. Wood- 
ward v. Robinſon, Eaft. 6 G. 1. Str. 302. | 


Tr + (E. 5) Entry of 
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them, in what Caſes; and how 
and when. nt abate 


Fide 1 Wille 1. 1* Trinity term the plaintiff delivered a declaration upon a 
40. I ſtock jobbing contract, with an imparlance to Michaelmas, 
and then upon a demurrer to the replication the book is made up, 
and aſter the iſt November it was made a concilium, and the plain- 
tiff had judgment ni before the end of the term, and the day P 
before the end of the term that rule is diſcharged, and an ulterius 
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toncilium to Hilary term, at the firſt return of which the defend- 
ant comes in and pleads as puis darrein continuance, that the 
contract is not regiſtered according. to the act of parliament z 
whereupon the plaintiff makes a ſpecial entry of the continuances 
from the firſt day of Michaelmas term to that day when it ſtood 
in the paper, and ſo on to the laſt day of Mzichaelmas term, 
and then again to the firſt day of Hilary term, Afterwards it was 
moved to ſet aſide the plea, becauſe not pleaded after the laſt 
continuance, the time for regiſtering expiring the 1ſt November, 
after which there were two continuances upon the roll before the 
lea, whereas all pleas puis darrein continuance ſhould be pleaded 
fore the next continuance after the fact happens (a): and as to 
the ſpecial entry here made; it was ſaid, that indeed the common 
practice is only to enter continuances from term to term, becauſe 
that being ſufficient to prevent a diſcontinuance the attornies 
never enter any more, but yet, in fact, the party has a right to 
enter all the continuances, he proceedings in K. B. being de die 
in diem. But the court did not determine the matter. Pratt, 
C. J. and Forteſcue, J. inclined to think, that as the fact would 
warrant it, every act of the court might be entered, and then the 
plea muſt be ſet aſide as not coming in time. But Eyre, J. 
(abſente Powys, J.) thought this uncommon entry, which was to 
deprive the defendant of the benefit which in the common courſe 
of practice he would be entitled to, ought not to be allowed. 
Martin v. Wyrwuill, Hil. 8 G. 1. Str. 492. 

2. The plaintiff moved to diſcontinue 2 payment of coſts 
after judgment given upon demurrer for the plaintiff, (but not 
entered upon record,) and a writ of error brought, and bail 
put in thereupon. The court refuſed to make a rule to diſcon- 
tinue without payment of coſts on the writ of error. Pym v. 
Warren, Mich. 6 G. 2. Barnes, 169. | 

3. Per cur., plaintiff, though an adminiſtrator, cannot diſcon- 
tinue without payment of coſts, Hale, Adminiſtrator, v. Norton, 
| Mich, 6 G. 2. Barnes, 169. 


4. The action was commenced by bill in Eaſer term; in 
Trinity the defendant pleaded, and the ifſue was delivered, 
whereby all the proceedings appeared to have been of Trinity 
term, without any continuance from ZEafter to Trinity, or any 
alias prout patet. The court thought this a mere matter of form, 
and that the continuance, or alias prout patet, are not neceſſary in 
the iſſue paper ; they may be entered at any time upon the roll. 
Wilkes, Eſq. v. Wood, Eſq. Mich. 4 G. 3. 2 Will. 203. 


F. a) In what Court a Diſcontinuance may be; and 
Pleading thereof in other Court. 
A Court of error will ex debito juftitie grant a certiorari to the 


court below to be informed whether there were any con- 
tinuances. Rex v. Ponſonby, ; 2g 24 & 25 G. 2. 1 Wil. 303. 
* | 
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oe Continuance and Diſcontinuance 


Nee, (1) Pleadings after the laſt Continuance ; what may 


be pleaded after the laſt Continuance. 


I. FF the plaintiff be outlawed in a civil ſuit, or excommunicated 
Gnce the laſt continuance, it may be pleaded in bar; ſo if 
feme plaintiff have taken baron: ſo in debt by one as admini- 
ſtrator, the defendant may plead that the plaintiff's letters of 
pee are revoked puis darrein continuance. Bull, Ni. 
ri. 309. 

% 2. If after the laſt continuance the plaintiff give the deſendant 

a releaſe, he may plead it in bar. Id. ibid. 


$Viner4%7. (K) Pleas after the laſt Continuance. Proceedings 


and Pleadings, how to be in ſuch Caſes in general. 


N , 1. JT is the conſtant practice of the aſſizes to put the party to 
pl. 3. verify a plea puit darrein continuance before it is allowed; 
and if the party does not give ſome evidence of the truth of it, 
the judge will reject it and go on with the cauſe. If ſuch a plea 
| WR in fact it will be ſet aſide. Martin v. Nyuill, Hil. 8G. 1. 

492. a 

2. A plea puis darrein continuance cannot be pleaded after a 
demurrer, per Ayre, J. who cited Mod. 871. Sed vide Hob. 81. 
contra. Vide Str. 493. ; 

3. The laſt continuance where ſuch plea is pleaded at the aſ- 
ſizes is the day of the return of the venire facias, from whence the 

- plea is continued by the award of the diſfringas or habeas corpus 
till the next term, 70 prius, &c. Bull. Ni. Pri. 310. 

4. A releaſe on the 21ſt January ſhall not ſtop the taking an 
inqueſt on the 23d by a plea puis darrein continuance : for the 
continuance on which the inqueſt is by relation taken is on the 
efloin-day, January the 20th. Vide Blackft. 497. cites Litt. 


Rep. | | | | 
Yelv. 180. g. When a plea puir darrein continuance is put in at the aſſizes, 
De. Jac: the plaintiff is not to reply to it there; for the judge has no 
Freem. 252. power to accept of a replication nor to try it, but ought to return 
2 Mod. 307. the plea as parcel of the record of ene and if the plaintiff 
Bull. Ni. Pri. qemur, it cannot be argued there. ere 2 plea is certiſied on 
the back of the pofea and the plaintiff demurs, if the defendant, 


on the expiration of a rule given for him to join in demurrer, re- 


fuſes to do ſo, the plaintiff may fign judgment. Tidd's Prad. 568. 
8. c. and 6. Debt on bond againſt the defendant as executor of the laſt 
. 5 will and teſtament of one V. the obligor, to which the defend- 


— Hrs? ant pleads that he recovered a judgment againſt the ſaid . 


of Vaughan in his lifetime, and that he is executor of the laſt will and teſta- 


r. Browoe, ment of the ſaid V., and then the defendant ſhews a retainer in 


aye bh his bands to ſatisfy the ſaid judgment, and that he hath not LN 
N 8 2 ura: 


bh 
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ultra; the plaintiff replies, that the defendant is executor of his think, that 
own wrong, and not a lawful executor; and the defendant re- ee 5 
joins, that, after the laſt continuance, (there being an imparlance leading vas 
from Hilary to Eaſter term, ) letters of adminiſtration have been ore tenus at 
granted to him of the goods, Sc. of VW. and he demands judg- — > 
ment if the plaintiff ought further to proceed againſt him. De- rejoincer 
murrer inde. And upon argument the court admitted, that a <onfiiwte 
matter which was in eſe at the time of the firſt plea cannot be — pe” 
taken advantage of by way of plea puis darrein continuance. And conſequently 
ſo, perhaps, (Lee, C. J. ſaid,) is the caſe when the nonexiſtence the plaint 
thereof is owing to the laches of the party. And they alſo — mo 
ſeemed to admit that where a plea puis darrein continuance con- in ifſue. 
tains the words reliqtu verif., or is inconſiſtent with the firſt And. 332» 
plea, it is a waiver thereof according to the caſe of Barber v. 
Palmer, 1 Lord Raym. 633. 12 Med. 539. But the whole court 
agreed that in this caſe the rejoinder is good, both pleas heing 
conſiſtent, and it not appearing to be owing to any fault in the 
defendant that the adminiſtration was not granted to him at the 
time of the firſt plea; for it muſt now be taken that the defend- 
ant was charged in the declaration as executor de ſon tort, and the 
firſt plea muſt be underſtood in the fame ſenſe ; ſo that the plea. 
1s not departed from, bur fortified by the rejoinder, as it is there- 
by ſhewn upon what grounds the defendant adminiſtered the 
goods of the inteſtate. As to the time of granting the admi- 
niſtration, it cannot be conſidered or intended to be owing to any 
Jaches in the defendant, becauſe the granting of adminiſtration 
is the act not of the party but of a court, which is not in the 


defendant's power. The plaintiff might have replied per fraudem 


or aſſets ultra: but this he waives, and places the ſtrength of his 
caſe on the want of right in the defendant to retain; ſo that he 
obliged the defendant to plead in the manner he did. Vaughan 
v. Browne, Hil. 12 G. 2. And. 328. | 

7. In an action of debt on bond, the declaration was delivered 
of Trinity term, with an imparlance till Michae/mas; in that term 
defendants procured a judge's order for time to plead till the 15th 
December, and then pleaded folvit ad diem by one defendant; in 
Hiaryterm plaintiff replied nonpayment, and defendants rejoined 
the ſame term, and entered a waiver of their plea, and ſet out 
letters teſtimonial, dated 26th. November, whereby it appeared 
that the plaintiff: was excommunicated the 23d November, and ſo 
plead the excommunication puis darrein continuance ; in Eafter 
term plaintiff demurs, and defendants join in demurrer. For the 
defendants it was alleged, that the plaintiff in making up the 
demurrer-book had continued the imparlance from Trinity term 
to the laſt return of Micbaelmat term, which is the 25th of N- 
vember, though the plea was delivered generally of that term, 
and the imparlance ought to be carried no further than Tres 
Mich. which is the conſtant practice; and by the plaintiff's con- 
tinuing it beyond 23d November, an abſurdity was created, and 
the defendants would thereby loſe the benefir of their — 
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that the excommunication would then appear to be before and 
not after the laſt continuance. But for the plaintiff it was in- 
| fiſted that it is his right to enter continuances by imparlance from 
| the declaration to judgment or iſſue; that time to plead and an 
imparlance are the ſame thing; and that, as defendants in truth 
had time to plead till the 15th December, the imparlance ought to 
continue according to the fact. And of that opinion was the 
court, and ordered the imparlance to be continued till Tres Mich. 
agreeable to the common practice, and from thence till quinden 
Martini agreeable to the fact. Dowding, Adminiſtrator, v. Baker 

and others, Trin. 13 & 14 G. 2. Barnes, 345. 
S. P. deter- 8. Iſſue was joined and the venire facias awarded returnable 
_—_ „ Qguinden Hilarii (27th January); after this the defendant, on the 
Eaftaff, Hil. Zoth January pleaded generally, that puis darrein continuance, 
30G. 3. viz. on ſuch a day, be became a bankrupt, and that the cauſe of 
action did accrue before ſuch time, as he became a bankrupt a 

*. hoc par. oft verif.; and he verified the plea by affidavit. Ap» 
plication was made to the court by the plaintiff to ſet aſide 
this plea, as being frivolous and dilatory, alleging that by law it 
was wholly in the diſcretion of the court whether they would 
receive the plea or not. The court were clearly of opinion, that 
2 it not in their power to reject e ee and Pratt, C. J. 
ſaid, that ſuch diſcretion was contrary to the genius of the com- 
mon law of England, nulli negabimus, &c. and there is no differ-. 
ence between a plea puis darrein continuance and any other de- 
fence but this, that the fact which warrants it firſt exiſted or hap- 
pened ſince the laſt and before the next contifiuance : it is a de- 
fence which the party could not poſſibly make when he firſk 
pleaded, and which he is bound to make after the laſt continu- 
ance and before the next. It muſt be verified by affidavit ; for 
if it was not to be ſo, great delays would enſue by pleas of this 
kind. Paris v. Salkeld, Hil. 2 G. 3. 2 Will. 137. 

9. The defendant pleaded puit darrein continuance, that on 
ſuch a day he became a bankrupt, and that the cauſe of action 
accrued before ſuch time as he became a bankrupt, and con- 

cluded with an averment in bar; the plaintiff demurred, and it 
was objected that the plea was bad, becauſe it was not alleged by 
the defendant that he conformed himſelf to the ſtatutes of bank- 
rupt, nor obtained his certificate. And the court (Clive and 
Neel, Juſtices, ab/entibus) were clearly of opinion, that the plea 
was bad on that ground, and the plaintiff had judgment. Paris 
v. Salleld, 2 Will. 139. 

10. After verdict for the plaintiff in an action of aſſumꝑſit, tried 
at the ſittings after Trinity term, a rule was obtained in the Mi- 
chaelmas term following for a new trial, which on the 17th No- 
vember, after argument, was diſcharged. On the 19th November 
the defendant pleaded the bankruptcy of the plaintiff between the 
trial and the day in bank as a plea puis darrein continuance ; but 
though it was filed on that day, it was intitled generally of Mi- 
chaclmas term. Afterwards, in the ſame term, a rule was ob- 


LEO Dh, Mn 4 WO 2 2 


 — 


Continuance and Diſcontinuance, 


tained to ſhew cauſe either why the plea ſhould not be intitled as 
of the day on which it was filed, or why it ſhould not be ſet aſide 
on the ground, firſt, that the court will order any pleadings t6 be 
intitled agreeably to the fact, in order that juſtice may be done; 
and here, if the real day on which the plea was filed were to be 
ſhewn on the record, the plaintiff would have an opportunity of 
demurring; for then it would appear moſt unqueſtionably that the 
defendant had no day in court when his plea-was filed, and con- 
ſequently that the court ought not to receive it : ſecondly, that 
after verdict the defendant cannot plead any matter ariſing be- 
tween that time and the day in bank. But the court, after argu- 
ment, ſaid, as there was a rule depending at the beginning of the 


term to ſhew cauſe why there ſhould not be a new trial, it would 


have been igle to have filed the plea pending that rule, becauſe in 
one event it might have become unneceſſary to have pleaded ſuch 
a plea at all. Therefore they would ſuffer the general rule to ope- 
rate in this inſtance, namely, that the plea being intitled generally of 
the term, might have relation back to the firſt day of it; becaufe 
in this caſe the fiction of law went in furtherance of juſtice. 
And as to the ſecond objection, they diſcharged the rule on the 


authority of Paris v. Salleld, it not being diſcretionary in the court 


to receive it. Lovell v. Eaflaff, Hil. 30 G. 3. 3 Term Rep. 
B. R. 554- ; 


ty ions after the laſt Continuance. Where the 5Viner $or. 
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atter pleaded muſt be expreſsly mentioned to e, 
have been done or happened after the laſt Con- letter (K]. 


tinuance. 
1. [JFON 2 rule to ſhew cauſe why a plea of puis darrein cone 
tinuance ſhould not be ſet aſide for irregularity, it ap- 
peared that the plaintiff, who ſued as a feme ſole, was married, 
and that this was pleaded in the plea; but it likewiſe appeared 
that the plaintiff was married before the laſt continuance-day, 
Et per cur. As the plaintiff was married before the laſt continu- 
ance day, the defendant cannot plead this ip a plea of puis darrein 
continuance» Wilſon v. Wymonfold, Hil. 29 G. 2. Sayer, 268. 
2. It is not good pleading to lays guod poſt ultimam continugs 
tionem ſuch a thing happened, but he 
very day, time, and place; for the venue muſt. be laid in this as 
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muſt allege preciſely the 


Contract and Agreement. 


(A) What is; and the Effect thereof. 


I Having propoſed to fell goods to B., gave him at his re- 
A. queſt, certain time to determine whether he would buy 
them or not; B. within the time determined to buy them, and 


gave notice thereof to 4. Yet A. was not liable in an action for 


not delivering them; for B., not being bound by the original con- 
tract, there was no conſideration to bind 4. Cooke v. Oxley, 
3 Term Rep. B. R. 653. 

2. The plaintiff brought a guantum meruit pro opera & labore 
in tranſacting A. B.'s ſtock affairs. It appeared he was no broker, 
baut a friend; and it looked ſtrongly as i he did not expect to be 
Paid, but to be remembered for it in his will. The Chief Juſtice 

directed the jury, that, if that was the caſe, they could 
not find for the plaintiff, though nothing was given him by the 
will; for a man who expects to be made amends by a legacy 


cannot afterwards reſort to his action. Oftern v. Guy's Hoſpital, 


3- Where goods were ordered for a ſhip by the owner before the 
appointment of a captain, though ſome were not delivered till 
afterwards, *yet, as no perſonal credit was given to the captain, 
he is not anſwerable for any of them. Farmer v. Davies, 1 Term 
Rep. B. R. 108. S. P. Garnham v. Bennet, 2 Str, 816. 


* 3 Str. 728. 


(B) Good or not, in reſpect of the Contractor. 
1. A Greement good, if ſigned by the party to be charged, 

A thangh not by the other party 3 citad 2 Bro. 
Ca. Ch. 564. | 

2. A., from B.'s having been guilty of a breach of a former. 
contract, expreſsly refuſed to treat with him; a third perſon 
treated with A. in truſt for B. Lord Bat diſmifſed B.'s bill 
for ſpecihc performance. Eyre v. Popham, 1 Bro. Ca. Ch. 95. u. 


See Dif, of Lord Hardwicke (H), ſect. 1. infra.; and Cox v. 
Peale, ib, See alſo Suppl. tit. Baron and Feme, Infants, 
Lunatics, and other proper titles. 


Contraſt and Agreement. 


c) Good or not, in reſpe& of the Contract and the 
Manner of it. 


I. A Married woman gives a promiſſory note as a feme ſole, and 

after her huſband's death, in conſideration of forbear- 
ance, promiſes to pay it. The Chief Juſtice (Pratt) held, that 
as the note was abſolutely void, and no cauſe of action, forbear- 
ance was not any conſideration; but it might be othexwiſe where 
the original debt was only voidable. Lhyd v. Lee, 1 Str. ga. 
2. On a contract for ſtock, the party who has the difference in 
his hands is receiver of ſo much to the other's uſe, Dutch v. 
Warren, I Str. 406. 

3. Promiſe of a bribe to a bailiff to take bail is illegal, and will 
Fo maintain an action of aſſumpfit, Smith v. Halgſbury, 1 Bl. 

204. 

4. A. gave a note for a large ſum to his brother, who was engaged 
in a marriage - treaty, to paſs him off for a man of fortune. After 
the marriage, the note was reclaimed for want of conſideration. 
But it was held binding; Lord Mangſield obſerving, that where, 
upon propoſals of marriage, third perſons repreſent any thing 
material in a light different from the truth, even though by col- 
luſion with the huſband, they ſhall make it good in the manner 
in which they repreſented it. Montefiori v. Montefiori, 1 Bl. 363. 

5. The want of conſideration is no objection in mercantile tranſ- 
aCtions z and the court entertained ſtrong doubts whether the 
rule as to nudum pactum was not a rule of evidence only, and 
therefore inapplicable to any promiſe in writing. Pillant v. Van 
Mierop, 3 Burr. 1663. 

6. An action lies to recover money won upon a wager, whether a 
decree of the court of Chancery would be reverſed or not in the 
Houſe of Lords, unleſs the motive be fraud or other furpit 
cauſa. Tones v. Randall, Cowp. 37. 

7. An action lies for goods ſold abroad, which are prohibited 
here, if the delivery of them be complete abroad, although the 
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vendor knows they are to be run into England, Holman v. - 


ahn on, Cowp. I, 

/ "oP bankru or ter commiſſion of bankruptcy ſued out, may, in 
confideration of a debt due before the bankruptcy, and for which 
the creditor agrees to accept no dividend or benefit under the 
commiſſion, make ſuch creditor a ſatisfaction in part or for the 
whole of his debt by a new undertaking or agreement; aſſump/it 
will lie thereupon. Trueman v. Fenton, Coup. 544- See alſo ex 
parte Burton, 1 Ath. 25 5. 


9. Moyes paid by the inſurer or lottery-office keeper, in conſe- 


quence of having inſured the defendant's ticket, cannot be re- 
9 back; but the premiums of inſurance paid by the inſured 
to the lottery-office keeper may. Browning v. Morris, Coup. 790. 
K P. Jaques v. Withy, 1H. J. 65. 5 | Go- 

| 2 10. Go- 


| 
| 
; 
| 
| 
' 


Contract and Agreement. 
10. Government having contracted to furniſh forage for a certain 
number of horſes to be kept by a ſutler, and the contractor for 
forage having agreed not to commute the forage for money, an 
agreement between the ſutler and the contractor for forage, that 
the latter ſhould allow the former a ſum of money for _ ration 
of 2 allowed for the whole number of horſes, and ſhould 
retain the forage, is void. Willis v. Baldwin, Doug. 450. 

11. An infolvent debtor, who had been diſcharged, gave a note 
for a debt which had accrued before his diſcharge, and it was held 
to be void. Raincock v. Freemanile, cited Doug. 101. But the 
contrary was afterwards expreſsly determined. Bert v. Barber, 


Doug. 101. n. 2 Term Rep. B. R. 765. S. P. 


12. A. being poſſeſſed of an office in a dock yard, B., in order 
to induce him to procure himſelf to be ſuperannuated, and retire 
on the uſual penſion, agrees, (without the knowledge of the navy- 
board to whom the appointment belongs,) in caſe B. ſhould ſuc- 
ceed him, to allow him a certain annual ſhare of the profits of 
the office. B. is appointed, but does not perform the a t. 
A. can maintain no action on the agreement. Parſons v. T hompſon, 
1 H. Bl. 322. 

13. A., by the intereſt and on the application of B., is appointed 
cuſtomer of a port, having previouſly ſigned an agreement, de- 
claring that his name was uſed in the application in truſt for B., 
that he would appoint ſuch deputies as B ſhould nominate, and 

-would empower B. to receive the profits of the office to his own 

uſe. On the failure of A. to comply with this agreement, no 
action will lie againſt him upon it. Garforth v. Fearon, 1 H. 
Bl. 327. 

14. A contract declared by a ſtatute to be illegal, is not made 
2 by a ſubſequent repeal of the ſtatute, Jacques v. Withy, 
1 H. Bl. 65. 

15. e pere ſum of mon 
to a creditor to induce him to ſign the certificate is void, an 
money paid under it may be recovered. Smith v. » Doug, 
696. Spunett v. Spiller, 1 Ath. 105. Ib. 352. 2 Vez. 156. 8. P. 
So if the money is to be paid to the aſlignees for the general 
benefit of the creditors ; for the creditors have no right to extort 
money from the compaſſion of the bankrupt's relations. Jones v. 
orgs, Doug. 695. MNerot v. Wallace, 3 Term Rep. B. R. 17. 


16. A bond given to a creditor of a bankrupt, in order to induce 
him to withdraw a petition which he had preferred to the chan- 
cellor againſt the allowance of the certificate, was held to be void 
by. Hat. 5 G. 2. c. 30. /,11., and the authority of Lewis v. Chace 
( in 7 Vin. 132. pl. 8.) was denied. Sumner v. Brady 
and others, 1 H. Bl. 647. See Robſon v. Cale, flated in Creditor 
and Bankrupt (S. a), poſt. : | ; 

17. If all the creditors of an inſolvent conſent to accept a com- 
poſition for their reſpectiye demands upon an aſſignment of his 
effects by a deed of truſt to which they are all parties, 2 
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Contraſt and Agreement. 


of them before he executes obtain from the inſolvent a promiſſory 
note for the reſidue of his demand, by refuſing to execute till 
ſuch note be made, the note is void in law as a fraud on the reſt 
of the creditors; and a ſubſequent promiſe to pay it is a promiſe 
without conſideration, which will not maintain an action. 

if the note had been given voluntarily by the bankrupt when diſ- 
charged, and free from all his engagements, it would have been 
good. Cockſbott v. Bennett, 2 Term Rep. B. R. 765. 8. P. Jackſan 
v. Lomas, 4 Term Rep. B. R. 166. 

18, If two perſons jeintly engage in a ſtock-jobbing tranſ- 
action and incur loſſes, and employ a broker to pay the differences, 
and one of them repay the broker (with the privity and conſent of 
the other) the whole ſum, he may recover a moiety from the 
other, in an aCtion for money paid to his uſe, notwithſtandi 
the 7 G. 2. c. 8. Petrie v. Hannay, 3 Term Rep. B. R. 418. 

19. Action for goods ſold and delivered by four partners, 
plaintiffs, three of whom lived in England, the other in Guernſey ; 
the defendant ſent an order to the partner in Guernſey for goods 
to be ſmuggled into England ; the partners in England were not 
privy to the tranſaction; yet the court held that it was a contract 
4 2 1 ſubjects, and void. Biggs v. Lawrence, 3 Term Rep. 

Ro 4. | 

20. If A. agree to give B. a certain ſum for goods in advance- 
ment of C., any ſecret agreement between B. and C., that the 
latter ſhall pay a further ſum, is void as a. fraud on A., al- 
though the bill of ſale is made to A., and B. cannot recover 
= further ſum againſt C. Fackfen v. Duchaire, 3 Term Rep. 

K. 551. | 

21. it an action is brought and interlocutory judgment ſigned, 
and writ of inquiry executed, and afterwards it is compromiſed 
by the defendant's paying part, and giving warrant of attorney 
to enter up judgment for the reſidue, upon its appearing that 
there was no ground of action, the money ſo paid under the 
2 may be recovered. Cobden v. Kendrick, 4 Term Rep. 

K. 432. 7 

22. If a revenue-officer ſeize goods as forfeited which are not 
liable to ſeizure, and take money of the owner to releaſe them, 
it may be recovered. Irving v. Wilſon, 4 Term Rep. B. R. 485. 

23. The teſtator having borrowed money on a reſpondentia con- 
tract prohibited by the laws of this country, his executors, the 
plaintiffs, refunded the money to the defendants z the court held 
the executors could not maintain an action for the money ſo re- 
funded, notwithſtanding the defendants could not have compelled 
the payment. Munt v. Stokes, 4 Term Rep. B. R. 561. Med 

24. © By the civil law, contracts, by which only half the value is 
“e paid, are null. Our law differs from that; but though the in- 
e adequacy of the value will not of itſelf be ſufficient to ſet aſide 
é the contract, yet it is a very material ingredient, and with 
* other things will go a great way towards it.” How v. Weldon, 


| 25. A 


a Vu. 51 


— 


* 
2 
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25. A deed entered into by parties appriſed of their rights, in cor 


order to put an end to a ſuit, although upon inadequate conſidera- bei 
tion, ſhall not be ſet aſide. 1 Bro. Ch. Ca. 22. See (N) infre. per 

26. A. in confideration of advancing 45 /., for which he took v. 
the borrower's note of hand payable on demand, ſtipulates to have 0 

half the profits upon the reſale of certain goods intended to be 

e the borrower with the money. Two hours after the ba 
purchaſe, A. demands payment of the note; and the ſame night aft 
puts a perſon in poſſeſhon jointly for himſelf and the borrower : ſel 
the neat profits were 5/. The bargain was held unconſcionable, ag; 
and therefore he cannot recover his ſhare of the profits in an pei 


action for money had and received; for the ſhare of the profits 
was intended inſtead of intereſt, and as he has entitled himſelf to 
intereſt on the note by the demand, he cannot have both. Jgfonr 


v. Brooke, Coup. 793. | 
See Suppl. tit. Fraud (Q), Gaming, paſſim, Marriage (E. a), poſe. 


inn oh (E) Conſtruction and Extent thereof. ; 

et 

WE THE place of making a contract is to be conſidered in ex- do 
| pounding it, unleſs the parties have a view to another 
kingdom. Therefore a bill for a gaming debt drawn at Paris 

by the loſer upon himſelf in England is within the 9 Ann. and ſp 

void. Robinſon v. Bland, 1 Bl. Rep. 258. * co 

2. Indian intereſt, when made principal here by a judgment, th 

bears Engliſb intereſt ; for although Lord Talbot determined that re! 

it ſhould follow the nature of the original debt, yet Lord Hard- I: 
wicke afterwards ſettled it, that it ſhould bear only modern in- 

tereſt at 5 per cent. Bodley v. Bellamy, 1 Bl. Rep. 267. ef] 

3. Surety for the faithful ſervices of J. S. to a ſole trader, does de 

not extend to his ſervices to a ſubſequent partnerſhip entered into th 

by his maſter. Wright v. Ruſſel, 1 Bl. Rep. 934. th 

4. Freighters of ſhips under charter - parties with the Zaft India of 

Company are not anſwerable for damage ariſing from the act of by 

God. Ship damage in thoſe charter-parties means damage from of 

negligence, inſufficiency, or bad ſtowage in the ſhip. Hotham v. ha 

Eaft India Company, Doug. 271. | 89 

5. A., B., C., and D. enter into an agreement to purchaſe of 

: goods in the name of A. only, as the oſtenſible buyer, and to take av 

aliquot ſhares of the purchaſe; but it does not appear that they de 

are jointly to reſell the goods. On the failure of A., the oſten- to 

ſible buyer, B., C., and D. are not anſwerable to the ſeller as 2 


partners. Coope v. Eyre, 1 H. Bl. 37. 
6. A. had agreed to preſent B. to the court of aldermen, and 


to reſign the place of vintner to the city of London in his favour, 
to which place certain fees and profits were then annexed, but 
which the court of aldermen intimated their intention to reduce 
and upon that ground B. refuſed to perform his agreement. The 


court 


Contract and Agreement. 
court of Chancery thought that, the object of the agreement 
being the then profits, which were not merely contingent, the 
performance of the agreement ought not to be decreed. Fames 
v. Owen, 1 Fonb. Tr. of Eg. 122. (u. i.) | 

7. If a horſe ſold at a public auction be warranted ſound and fix 


rs old, and it be one of the conditions of the ſale that he ſhall * 


deemed ſound unleſs returned in two days, he may be returned 
after that time if found to be more than fix years old; and if the 
ſeller refuſe to take him back, the buyer may maintain an action 
againſt him, notwithſtanding he has ſince ſold him to another 
perſon. Buchanan v. Parnſhaw, 2 Term Rep, B. R. 745. 


See Suppl. tit. Condition (T), ante. 


(F) Performance. What is ; and by whom, when, 
and how, 


I, T HE defendant offered to ſell to the plaintiff a ſword, war- 
ranting the hilt ſilver; they differed as to price; the de- 
fendant afterwards offered it to him again, and he then bid him 
down to a lower price than he himſelt had before offered. The 
warranty does not extend to this ſale. Andn. 1 Str. 414. 

2, Where goods are delivered under an agreement to take a 
ſpecific parcel of copper money in payment, a delivery of ſuch 
copper will be a good bar to an action for the value of the goods, 
though in fact it was counterfeit money. An illegal contract, if 
reſcinded as to part, muſt be reſcinded in tat. Alexander v. Owen, 
1 Term Rep. B. R. 225. 

3. By the conditions of the ſale by auction of a copyhold 
eſtate, it was ſtipulated that the purchaſer ſhould pay down a 
depoſit and ſign an agreement for payment of the remainder of 
the purchaſe. money at a certain time on having a good title, and 
that he ſhould have a proper ſurrender of the eſtate on payment 


of the remainder of the purchaſe- money. In an action brought 


by the ſeller for the non performance of the conditions on the part 
of the purchaſer, it was held not ſufficient to ſtate that the ſeller 
had been always ready and willing and frequently offered to make a 
goed title to the ſaid eflate, and to make a proper ſurrender on payment 
of the purchaſe-money. But the declaration ought to have 
averred that the ſeller actually made a good title, and ſurren- 
dered the eſtate to the purchaſer, or a tender and refuſal, and alſo 
to have ſhewn what title the ſeller had. Philips v. Fielding, 
2 H. Bl. 123. | 


See Hatbum v. Eaft India Company ſtated in (E) ſapra. 
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Sera 40) Determined, extinguiſhed, or diſcharged ; by 


what, and how. 

1. ACTION upon articles of agreement conſtituting a ſo- 

A ciety for the mutual aſſurance of each other's ſhips, where · 
Soy yer ns to prove a property of 500/. in the ſhip. 
The plea averred that the plaintiff had parted with his 
in the ſhip in queſtion, Replication, that by articles with the 
purchaſer of the ſhip the plaintiff had agreed to pay 500 J. if a 
loſs happened within three months, and therefore he was in- 
tereſted in the voyage. Demurrer, and judgment thereupon for 
the plaintiff; for the being ſubjeC to pay 500 J. if the ſhip were 
loſt, is an intereſt in it to that amount. Reed v. Cole, 3 Burr. 
15 12. | 
2 Several owners of different ſhips having entered into a bond 
to a truſtee, binding themſelves and their aſſigns to indemnify 
each other to a certain amount, if any of their ſhips ſhould be 
Joſt ; and one of them having ſold his ſhip, and ſhe being after- 
wards loſt, the others are not liable under the bond, unleſs the 
vendor has ſold, together with the ſhip, his intereſt in the bond 
of indemnity. Eyres v. Wilſon, Doug. 385. 

3- A broker, when he bought goods for his principal, agrocd, 
for one-half per cent. to indemnify him from any loſs on the re- 


_ fale ; it was held that this undertaking was diſcharged, when the 


principal had a fair r of ſelling to advantage, and ne - 
glected it, although he was afterwards obliged to ſell at a loſs, 
Curry v. Edenſor, 3 Term Rep. B. R. 524. ; 

4. If one covenant with another to do a certain thing in con- 
fideration of a reward, and the other prevent the ſtipulated thing 


from being literally performed, and accept an equivalent, he may 


be ſued for the reward, and the reaſon of the non-compliance 


with the literal terms may be averred. Hotham v. the Eft India 


„Doug. 272. 
—— 0ug. 272. 


ere ſomething is covenahted or a to be performed 


| by each of two parties at the ſame time, he who was ready and 


to perform his part, but was diſcharged by the other, may 
maintain an action againſt the other for the nonperformance of 
His part. Jones v. Barclay, Doug. 684. S. P. Hotham v. Eaft India 


Company, 1 Term Rep. B. R. 645. 


See (H), /e#. 2. n. 3. poſt. 


(E) Parol ; what is, and where made good. 
$8. 1. Parol or written; what is. 
1. 8 Agreed to ſell an eſtate to O., and wrote to his agent to 


* deliver the title-deeds to O., he having agreed to diſpoſe of it 
to him. Afterwards S. ſold the eſtate to D., ge. 


Ph VV Mo bs 


) 
r 
F 
| 


| Contraft and Agreement. ? 
this tranſaction. Held, that this letter did not take the caſe 


out of the ſtatute, becauſe the agreement did not appear in it.. 


Seagood v. Neale, 1 Str. 426. 
2. A. contracted with B. for the purchaſe of an eſtate, but 
the agreement was not reduced to writing. A. however, in con- 


fidence of it, ordered conveyances to be prepared, and went 


ſeveral times to view the eſtate. Afterwards B. ſent a letter to 
A., declining to complete the ſale unleſs he had a larger price; 
but without adverting to the terms of the agreement. Held, that 
this letter was not ſufficient evidence to take the caſe out of the 
ſtatute, Clerk v. Wright, 1 Ath. 12. 

3. Bill by S. againſt M. for ſpecific performance of an agree- 
ment for the renewal of a leaſe. M. named a perſon to prepare 


the leaſe, and drew up inſtructions for it in theſe words: * The 


« leaſe renewed, S. to pay the king's tax; alſo to pay M. 247. 
« half-yearly,” &c. The writing of his own name by M. was 
held not to be a ſufficient ſignature to take the agreement out of 
the ſtatute, ſince, being applicable to a particular purpoſe only, it 
could not give authenticity to the who/e inſtrument. Stokes v. 
Moore, 1 Fon, Treat. of Eq. 166. 1 P. V. 770. Cox's n. 1.8. C. 

4. A ſteward of an eſtate, who was authoriſed to make leaſes, 
c., ſubject to the proprietor's approbation, came to an * 
ment with a tenant, that the latter ſhould deliver up part of his 


miſes, and have a new leaſe of the reſidue on certain terms. 


The tenant delivered the agreement to the ſteward to be entered 
in the landlord's contract-book with his tenants, which was done, 
(but it did not' appear to have been ever approved of by the 


. latter,) and the tenant delivered up the part of the premiſes agreed 


upon. This was held not be ſuch an agreement in writing as to 
take the caſe out of the ſtatute, Charlewood v. Duke of Bedford, 
1 At. 497. Sand. edit. | 
5. A leffor made a verbal promiſe to his leſſee to ſecure him in 
the poſſeſſion of his farm during his life at the ſubfiſting rent. 
In conſequence of this promiſe, the latter made conſiderable 
alterations and improvements. After the leſſor's death a memo- 
randum of this promiſe, ſigned with the leſſor's name, and ſtating 
the leſſee to have been at conſiderable expences upon the farm, 
was found amongſt his papers. Lord Thurlow was of opinion, 
that this writing took the caſe out of the ſtatute of frauds; and 
decreed a leaſe to be made to the leſſee for 99 years, determinable 
on his death. Allan v. Bower, 3 Bro. Ca. Ch. 149. 
6. B. previouſly to her daughter's marriage with V. agreed to 
ive her a portion of 1000/. By marriage articles, (to which B. 
ongh not a party, was a ſubſcribing witneſs, and knew the con- 
tents of chem, ) it was agreed, that the 1000 J. ſhould be veſted in 
truſtees for certain purpoſes. Afterwards B. took V. into part- 
nerſhip with her, and it was agreed between them that the 1000/7. 
ſhould be part of Vs ſhare of the capital, and B. gave him credit 
for it. It was decreed againſt B. and V. that the 1000 J. ſhould 


be paid upon the truſts of the marriage ſettlement, * 


But in this 
caſe Lord 
Hardwicke 
obſerved, 


that the bars. 


acteſting of 
a deed as a 
witneſs 

would not 
create ſuch 


a | 
of its con- 
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tents ss ty of the whole tranſaction, coupled with her atteſtation, being 
affect the deemed ſufficient to take the caſe out of the ſtatute with reg 


regard 
witneſs vith to her. Welferd v. Beeſeley, 3 Ath. 503. 1Vez.6. 2 Will. 118. f. C. 


any fraud 


thereio ; for a witneſs is only to authenticate it, and not to be preſumed privy to the contents, x Vel, 7, 


7. A. agreed by parol with B. for the purchaſe of lands. B. 


ſoon afterwards delivered A. a rent-roll, which was dated and 


altered in ſeveral places in his own hand-wriring, and was intitled 
« Lands agreed to be fold by B. to A. from, &c., at 21 years 
« purchaſe, for the clear yearly rent.” An abſtract of the title, 
alſo ſtating the contract, was delivered by B.'s agent, together 
with further particulars of the eſtate at different times. B. like- 
wiſe wrote to ſeveral of his creditors, informing them, that he 
had agreed with A. for the ſale of his eſtate at 21 years purchaſe. 
To a bill for a ſpecific performance the ſtatute of frauds was 
pleaded by A., on whoſe behalf the whole tranſaction was treated 
as a mere propoſal, or incomplete treaty, never reduced to 


writing; and the plea was allowed. Whaley v. Bagenal, 6 Bro. 


Par. Ca. 45. See S. C. ſtated (I) po, pl. 8. 

8. 4. contraſted with B. for the ſale of a houſe for 1100 U., 
and it was agreed between them, that the contract ſhould be 
reduced into writing, which was done, but the ſame was not 


figned, owing to As having failed in an appointment for that 


purpoſe. The vendee wrote to urge the ſigning of the agree- 
ment, and the vendor wrote in anſwer a letter; 2 which, after 


excuſing his breach of appointment, he ſaid, * His word ſhould 


&« always be as good as any ſecurity he could give.” This letter 
appearing manifeſtly to refer to the agreement, was held ſufficient 
to take the caſe out of the ſtatute, Tawney v. Crowther, 3 Bro. 
Ca. Ch. 318. 


8&8. 2. Porel; good or void: And berein, 
N. 1. Gead or not, from the Nature of the Tranſaction. 


1. 7 Being likely to die, made a conveyance of a real eſtate in 
A. * favour of a charity, and then made a will, by which he 


gave 3000 J. (the exact value of the eſtate), and 2501, to 


the ſame charity, and gave the eſtate to D. 22 of B.) and C. 
A bill was filed for an account, and for the directions of the 
court for a ſettlement of the eſtate under the will; and a decree 
was had, directing the maſter to teceive a ſcheme for carrying ĩt into 
execution, in which he was alſo to confider how the money ſhould 


be laid out, and a perpetual fund created for maintenance of the 


charity. The maſter reported a ſcheme for laying out the 3000. 
in theſe lands, and the 250/. in others. The caſe was ſet down 
for the charity, to be heard on the equity reſerved, and the court 
made a decretal order confirming the maſter's report, and order- 
ing the ſcheme, and the other matters thereon, to be carried into 


execution. None of theſe proceedings were oppoſed, but 2 4 
| | | w. 


SA. 


ven „rr ses 


= 


„ eee 


ing 
ard 
C. 


—_— 


* 


8 KAS FFF AFI KT. 


o. 


88S S888 78 8 8 


\ 


Contrat and Agreement. 


were all acquieſced in by B. and D. his wife, who ſurvived him. 
| ofmation was brought on behalf of the 
charity and D.'s adminiſtratrix, to have the purchaſe completed 


After D.'s death, an i 


againſt the deviſee of the heir at law of D., and the infant ſon of 
C. the co-deviſee. A queſtion was made, whether, on account 
of the ſtatute of frauds, the tranſactions which paſſed in the life- 
time of D. and C. amounted to a binding agreement on thoſe 
parties for the ſale of the lands? And Lord Hardwicke was of 
opinion they did, this being a judicial ſale, which takes it entirely 
out of the ſtatute : adding alſo, that the order of the court was 
not interlocutory, but made part of the decree; as it always is on 
the matter reſerved, though made at another day; and that it in- 
cluded as well the carrying purchaſe into execution, as the eſta- 
bliſhment of the charity; amounting to a decree for conveyance 
of the eſtate on the one ſide, and 3 of the money on the 
other; puniſhable as a contempt if diſobeyed. Attorney General 
v. Day, 1 Je. 218. | | 

2, In the above-ſtated caſe, Lord Hardwicke obſerved, that 
purchaſers before the maſter are out of the ſtatute, and that the 
court will carry into execution againſt the repreſentative a pur- 


- chaſe by a bidder before the maſter, without the bidder's ſub- 


ſcribing, after confirmation of the maſter's report that he was the 
beſt purchaſer ; the judgment of the court taking it out of the 
ſtatute ; and this, even if the authority of the agent ſubſcribing 
for the bidder cannot be proved, unleſs, indeed, ſome fraud; for 


this, he added, is all excluſive of any defence on the other fide, 


1 Fe. 221. | | 
3. Parol agreement between two ſolicitors, after a decree on a 
bill for forecloſure, that the eſtate ſhould be ſold. Afterwards 
the mortgagee obtained a final decree of forecloſure, and objected 
to the ſale, The mortgagor filed a bill for omg of the 
agreement, which was diſmiſſed at the Rolls, the agreement being 
held void under the ſtatute, Lord Thur/ow, on an appeal, after 


admitting the ſolicitors competent to make agreements relative to 


the orders of court, did not, however, ſee how an intereſt para- 
mount the decree could be introduced by parol evidence; the 
equity, he thought, if any, would have been to open the fore- 
cloſure had it been improperly obtained, where ſuch evidence was 
admiſſible. But he took the evidence de bene eſe, which proving 
imperfect, the decree was affirmed. Cox v. Peele, 2 Bro. Ca. 


05.355. | F 
4. Defendant beſpoke a chariot, and, when it was made, re- 


fuſed to take it. In an action for the value it was objected, that 


they ſhould prove ſomething given in earneſt, 'or that a note in 


Writing ſhould appear, ſince there was no delivery of the goods. 
But ruled, that this w 

lates only to contracts for the actual ſale of goods where the 
buyer is immediately anſwerable, and the goods are to be delivered 


as not a caſe within the ſtatute, which re- 


immediately. Towers v. Oſborne, 1 Str. 306, 


* 


3 7 8: s. Der 


271 


7 Contract and Agreement. 
F. Defendary agreed to deliver a load and half of wheat to 
the plaintiff within three weeks or a month, at the rate of twelve 

ineas a load, to be paid on delivery; and the wheat was under- 
ſtood to be unthreſhed at the time. No part of the wheat way 
delivered, nor was any money paid by ”Y af carneſt, nor any 
memorandum made thereof in writing, Held, (on the authority 
of the laft ſtated caſe,) that this was a good contract, and not 
within the ſtatute, it being only executory. Clayton v. Andrews, 
4 Burr. 2101. Dif. of Will. J. 1 H. 1 20. S. P. | 
6. Plaintiff agreed to buy a number of ſheep of the defendant 
ta fair, and to take them away at a certain hour. No money 
was paid, nor any ſheep delivered. The plaintiff not coming at 
the appointed time, the defendant ſold the ſheep. Held, that no 
action lay, there being neither earneſt, delivery, nor agreement 
in writing. Alexander v. Comber, 1 H. Black. 20. | 
7. Plaintiff contracted with defendant to purchaſe 3000 facks 
of corn, to he ſhipped in the Thames, of which agreement ſome 
clerk of defendant's made an entry in his books, and plaintiff 
ſoon afterwards ſent 1000 ſacks for part of it, when the defend- 
ant put the corn in barges in order to its delivery : but after- 

Wards, on account of the riſe, ordered it to be unloaded, and re- 

. FJuſed to deliver it; and, to a bill filed to enforce the contract, 

leaded the ſtatute, Lord Chancellor. I ſhould have thought the 

« mere fact of the corn not being to be delivered immediately would 

* not take it out of the ſtatute. Here the plaintiff was to ſend 

« his own ſacks to be filled, and to be ſent on board the ſhip. 

« This way of taking it out of the ſtatute is what one wo 
not determine in a new caſe ; I therefore do not go upon its 
« being out of the ſtatute : but, if it is a meaſuring caſt, and 
C upon caſes at law, (which muſt ſtand till they are reviſed by a 

: ic court. of law,] it is held to be out of the ſtatute, IT cannot, 

t fitting in a court of equity, ſay, that the caſes are improperly 

| „ ſettled at law: I ſhould think the putting the corn in the 

. barges a delivery.” Plea over- ruled. Rondeau v. Wyatt, 3 Bro. 

Ca. Ch. 18. | BOS e,. 

8: A leaſe having been pledged as à ſecurity for money, the 
pledgee broughtbis bill, and though objected that it amounted 
40 ing nd without writing, yet the court was of opi- 

nion, that this was a delivery of the title for a valuable con- 

ſideration, where they had nothing to do but ſupply the legal 
ities, fince the contract was not ta be performed, but was - 
executed. Ul v. Ruſſell, 1 Bro. Ca. Ch. 169. „ 

9. „ the plaintiff charged that his father-in-law, after 

the . plaintiff's marriage with his daughter, promiſed to convey 
meſſuages to him and his wife to increaſe their income, 

d Chancellor held, that putting the deed into the ſolicitor's 

hands to prepare the conveyance. was not ſufficient to take the 

caſe out of the ſtatute. Redding v. Wilkes, 1 ; 

See Whitchurch v. Brun, flattd g. 4. inf. pl. R 
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N. 2. Grodor net, for the Debt, &. of another. 


1. An action of aſſault being at iſſue between 4, and F., 
C. being preſent in court, in conſideration that A., would with» 
draw the record, promiſed to pay him 50. and his taxed coſts. 
To an action on this undertaking C. pleaded the ſtatute. But on 
demurrer, it was held that the action lay, C. and not B. ng 
here the original debtor z ſince, for any thing that appeared, ha 
1 been tried, B. might have had a verdict. Read v. Neſb, 
1 Wilf. 30s. ; 

2. In afſumpſit it appeared, that A. owed a ſum of money to 


B., who, having commenced an action for the ſame, C., in con- 


ſideration that he would ſtay his action againſt A., promiſed to 

y the money. C. pleaded the ſtatute, and his plea was allowed; 

re being a debt of another perſon ſtill ſubſiſting, and not like 
the caſe of Read v. Naſb, (pl. t. ſupra,) which was an action of 

oy where no ſpecific demand was made. Fiſb v. Hutchinſon, 
2 + 94» | y © 
3. Defendant promiſed that, if the widow of the inteſtate 
would permit him to be joined with her in the letters of admi» 
niſtration, he would make good any deficiency of aflets to pay 
debts. Held, that the promiſe was binding, and not within the 
ftatute; the diſtinction being between a promiſe to pay the ori» 
ginal debt, and on the foot of the original contract, and where 
it is on · a new confideration. Tomlinſon v. Gill, Amb. 330. 

4. Defendant had frequently given written orders to the plain» gee Maw- 
tiff to deliver goods to S. her ſon-in-law, in all of which ſhe un- bery v. Cuns 
dertook to be anſwerable. Theſe had been diſcharged, The eins an, 
goads in queſtion were delivered to S. in conſequence of a para Comp. 228. 
order, and parti promiſe by the defendant in theſe words: & I where Lord 
« will pay you if S. does not.” The undertaking was before the bg d. 
delivery, S. was entered as the debtor in the plaintiff's books. lateral un- 
This was held a collateral undertaking within the ſtatute, the diſ- — * to 
tinction being not ſo much whether the engagement be before or f rg, 
after delivery, as whether it be abſolute or conditional only ; i. & twe by the 
that one will pay in caſe the other does aut. Jones v. Cooper, promile 
Cowp. 227+ Ev 25 0 a — 2 
the delivery of the goods ; but his determination appears to have been afterwards over ruled. 2 D. & E. 3p, 


5. Plaintiff was induced to ſend goods to one by the recome 
mendation of defendant, upon a promiſe made in theſe words: 
« If you do not know him you know me, and 4 will bye you 
* — n i» and. GEE OD | 

opted being, that if on ſor whom the goods are fur- 
niſhed is at all liable, any promiſe by à third perſon muſt be in 
2 Matſon v. Wharam, 2 Durnf. £8 A, 80. 
6. Fhintiff delivers goods to A. dt the requeſt and on the 


y 
* ſon well, e as low as ln, and 1 will m. 
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was debited in the plaintiff's books. The promiſe of B. was 
held to be void by the ſtatute, the credit appearing to have 
been given to A. as well as to B. Anderſon v. Hayman, 1 H. 
Blackft. 120. | | 


N. 3. Good vr met; to affect a prior written Agreement. 


1. Agreement in writing for taking a houſe at 32 J. per annum, 
to be put in repair by the owner. It being afterwards diſ- 
covered that it mult be rebuilt, this was done by conſent of 
the tenant, without altering the written agreement; and, on ac- 


- . count of the great expence incurred by the landlord, there was an 


agreement by parol on the part of the tenant to pay an additional 
81, per ann. The court, on a bill filed by the tenant for performance 


of the written agreement, received evidence of the ſubſequent pa- 


rol agreement, and diſmiſſed the h Legal v. Millar, 2 Ve. 299. 
2. Plaintiff, on his ſon's marriage, gave a bond for payment of 


1507. per ann. during his own life, to the huſband and wife, if 


ſhe ſurvived him. Bill to be relieved againſt this bond, on: pay- 
ment of 1p0 J. per ann. only, on the ground of a parol agreement 
made between the plaintiff and the huſband and wife, prior to the 


marriage, that 100/. per ann. only ſhould be actually paid, but 


that the bond ſhould run for 150/. for the purpoſe of inducin 
the latter's uncle to make a-better proviſion for her, and 100 
per ann. only was accordingly paid for a conſiderable time. The 
plaintiff 's reading parol evidence of this agreement was objected 


to, and the preſent caſe was diſtinguiſhed from the laſt ſtated one, 


which was introductory of a new agreement, whereas this was 


| lid to contradict the original inſtrument. But Sir J. Strange, at 


the Rolls, admitted the evidence, it not offering to affect the im- 
of the bond on the face of it; but to ſhe that, notwith- 
ing, the agreement was that 100 J. only ſhould be paid. It 


_ differs, therefore, he added, from the caſes where you come on 


the conſtruction of the inſtrument to abate what ariſes on the 
force of the face of it, and is in fact ſetting up a new agreement. 
The bill, however, was diſmifſed for the fraud. Pitcairne v. 


- Ogbourne, 2 Ve. 375. 


3. Parol evidence was held inadmiſſible to prove, that a further 
rent was agreed to be paid by a tenant beyond that expreſſed in 
a written agreement for a leaſe. Pręſton v. Merceau, 2 Blackſt, 
1249. 5 

4. Plaintiffs being the occupiers of two cloſes of land called 
A. and B., the — apo, by writing, to exchange with 
them a certain copper · mill, c. 1 and hay of A., but 
no mention was made of B. On treſpaſs for entering B., evidence 
was adduced, that it was agreed by parol at the time of the con- 
tract, that the defendants ſhould not only have the hay off A. but 
alſo the whole poſſeſſion and produce of 4. and B. Verdict for 


the money as far as 800 l. or leo.“ A. | 
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court holding, that no parol evidence was admiſſible to annul 
or ſubſtantially to vary a written agreement. Meres v. Anſell, 

5. A bill of forecloſure was filed by the aſſignee of an 3 
mortgage bearing 8 J. per cent. intereſt. The mortgagor, by his 
anſwer, inſiſted on the benefit of an agreement for reducing the 
rate of inteteſt; and iſſue being joined, it appeared, that the ori- 
ginal mortgagee, in his anſwer to a bill formerly filed againſt him 
and others by the mortgagor, had admitted, that, on its being re- 
preſented to him that, on account of the debts affecting the 
eſtate, it could not afford to pay ſo high a rate of intereſt, he had 


conſented * to leave any reaſonable abatement to his friend“ 


A. B., who in the ſame cauſe had depoſed, that he underſtood 
the mortgagee had agreed to accept 6 /. per cent. The court of 
CI in Ireland directed an iſſue to try the fact of the agree» 
ment. 

the Houſe of Lords here, on the ground of the teſtimony of the 
agreement being inadmiſſible ; but the order was confirmed, with 
the addition, that the anſwer alluded to of the original mortgagee 
ou be read upon the trial. Lord Milton v. Edgworth, & Bro, 

C. 580. 


6. Agreement in writing between A. and B. for a leaſe to the 
latter for a term, to commence 21ſt April 1791; but it was 


ſhortly afterwards agreed by parol, that it ſhould commence on 
24th June in the ſame year, and ſhould be made to C. and D. 
inſtead of B. To a bill againſt A. for performance of the agree - 
ment, A. as to the parol part of it, pleaded the ſtatute, and his 
plea was allowed; the different periods of commencement make 
ing a material variation in the term. Jordan and others v. Sawking, 
3 Bro. Ca. Ch. 388. f 0 

7. In the printed conditions of a ſale by auction the eſtate was 
repreſented to be free from incumbrances; but it was afterwards 


diſcovered to be . to a charge of 17 J. a- year. In an action 


on the caſe againſt a purchaſer under this ſale, the court re- 
fuſed to admit evidence, that the auctioneer had publicly ſtated 


this charge from his pulpit; and the plaintiff was nonſuited; and 


a rule for a new trial was refuſed by the court of C. B., they ob- 
ſerving, that it would open a door to fraud and inconvenience, 
if an auctioneer were permitted to make verbal declarations con- 
trary to the printed particulars. Gunnit v. Erkart, 1 H. Blackfh. 
2 | 2 ; | 

P Agreement in writing for the leaſe of a farm for 
one years, referring to a paper containing the particular terms. 
The intended leflee, on a bill by him to enforce performance, 
offered parol evidence, that a part only of the clauſes contained 
in the paper were read to him; and inſiſted, that the other clauſes 
were contradictory to theſe, and ought not to be introduced into 
to ak. oe ho T0 
court obſerving, that the only thing to intiff 8 
—— evidence ul of .the clauſes 


wy 


rom this order the aſſignee of the mortgage appealed to 
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were read and which not; and this was directly prohibited by the 
ſlatute. Brodie v. St. Paw, 1 Vef. jun. 326. 

9. Parol evidence is inadmiſſible to prove an agreement upon 
the purchaſe of an annuity that it ſhould be redeemable. Irnbam 
perl et v. Child, 1 Bra. Ca. Ch. 92. Portmare v. Morris, 2 Bro. Ca. Ch. 219. 
yas Hare v. ee eee ee a 
5 been ore Hare, 1 H. Blackft. 659. 8 

2 agreement, but as ari and tending to explain or control a ſubſi written 

. — — war The nor cone! «fling and the 

— flated caſes is arms ﬆ in aha 2g v. 22 pl. AY. 1 The $4498 — 
S K tene. atall per 


. a), &c. pol. See alſo 7 Pow. on Contr. 427. and tit. Devi (O. a. 2), pf. 


N. Grad or not; confeſſed by the Pleadines ; and how 
4- ; 44x by ot far 


1. If, ona bill for ſpecific performance of an agreement, the 
defendant admit the agreement, as charged by the bill, this takes 
is out of the ſtatute, and equity will decree a performance, as 
well agaiaſt the repreſentatives of the party confeſling it, as 

againſt that perſon himſelf. 24th. 255. 3 Ath. 3. 1 Ve. 221. 441. 
Amb. 586. in Steward v. Careleſs, (cited 2 Bro. Ca. Ch. 563. 5.) 
Mr. Baron Eyre was of opinion, t 9 the caſes which had been 
determined on the defendant's admiſſion, were caſes where the 
ſtatute had not been infiſted on. 
2. In Whaley v. Bagenal, (ſtated ef. 1. pl. 7. ante,) B. put in 
= plea of the Liss ſtatute of frauds, as well to the diſcovery as to 
the relief, and averred, that there was no agreement in writing. 
The plea was allowed in the court of Chancery there. The ap- 
| Pellant contended that, the agreement having been followed up 
with written evidence, and acts done in part performance of it, 

: which tended to take the caſe out of the ſtatute, the plea ought 
ky not to be allowed in bar of the diſcovery, without negativing the 

charges in the bill. On the other fide, the facts charged, it was 

faid, were looſe and 1 amounting to nothing more than 

a treaty or propoſal, and the plea went rightly to the diſcovery ag 

well as the relief; for wherever a work ufficient A 

relief 1 it maſt go to the diſcovery, otherwiſe it would be 

Gunter v. Halſey, Amb, 586. 8. P. 
1, 3: Bill ler fe ſpecific performance of n agreement to aſſign a 
, the ſtatute, with an averment of no agree - 
a letter mentioned in the bill. which i it 
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agreement generally, a demurrer might have been allowed, but 
where it is ſlated to be in writing, the plea muſt be ſupported by 
the anſwer. Child v. Godolphin, cited 2 Bro. Ca. Ch. 556. 

4. Aſſignment of an advowſon to defendant by a papiſt ; who 
afterwards conforming, brought his bill for a reaſſignment, ſug- 


geſting, that he had aſſigned only in truſt for himſelf, in order to 


avoid the penalties of the ſtatutes againſt papiſts. Defendant 
pleaded the ſtatute of frauds ; but, by his anſwer, admitted the 
n 0 to have been for the purpoſes charged. Lord Hard- 
wicke admitted that, had the plea ſtood by "fel, it might have 
been ſufficient; but, coupled with the anſwer which admits the 
ſacts, it muſt be over-ruled. Had the defendant demurred, he 
added, it might have been of different conſideration, Cottington 
v. Fletcher, 2 Ath. 155. 4 pag ' 

5. Bill for ſpecific performance of a parol agreement, inſiſt. 
ing upon ſeveral ſubſequent acts as amounting ſome to a re- 
duction of it into writing, and others to a part performance. The 


ſtatute of frauds was pleaded, both to the diſcovery and relief; with 


averments, 1. that there was no contract in writing; 2. that no 
acts had been done in part performance of the agreement alleged 
by the bill, except certain acts which were infiſted not to amount 
to it, The plea was objected as double, it containing two diſtint 
8 forming each by itſelf a bar to the ſuit, but never re- 

ucible to a ſingle point, which was the great commodiouſneſs of 
a plea. A plea too, it was ſaid, muſt confeſs and avoid; but here 
the facts charged in the bill are denied. This then is matter of 
anſwer, not of plea, Much diſcuſſion took place reſpecting the 
mode of taking advantage of the ſtatute. It appears to have been 
admitted, that if, in a bill, a contract be ſtated generally, and the 
defendant plead the ſtatute, and no contract in writing, this is 
conſiſtent with the bill, writing being here of the eſſence of the 
agreement; but if the bill ſtate the contract to be in writ 
when it is not ſo, this is not matter of plea, but of anſwer. Lo 
Thurlew, on the ground of the plea in the preſent caſe containing 
two different and diſtinct points, directed it to ſtand for an 
anſwer, with liberty to except. Whitbread v. Brockhurſft,, 1 Bro. 
Ca. Ch. 404. | 


| 6. Bill for ſpecific performance of a parol agreement, inſiſting | 


upon ſome circumſtances as a part performance, Defendant 
e the ſtatute of frauds, both to the diſcovery and the relief; 
ut did not aver, that there was no parol agreement. His anſwer 
went only to a denial] of ſome of the facts charged as a part 
formance. Lord Thurlow laid afide the charge of part per- 


ormance, and reſolved the caſe into the ſingle point, whether the 


ſtatute could be pleaded without ſupporting the plea by an anſwer, _ 
averring, that there was no parol agreement. He conſidered both 


confeſſion and part performance not ſo much matters of con- 

ſcience, as amounting in equity to exceptions out of the ſtatute ; 

e ed, the de- 
muſt anſwer - 


to the ag © as well as to the part per- 
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formance. So if the defendant admitted the agreement, the 
danger of fraud and perjury being avoided, it is requiſite he ſhould 
anſwer it. The exception, he added, if founded, made it like an 
other equitable caſe. With reſpect to the ſtatute, its ſole effe 
would then be, to preclude the agreement, if not confeſſed by the 
defendant, from being proved aliunde. And thus, if the bill had 


only ſtated the parol agreement, the plea alone would not have 


applied; the agreement muſt have been anſwered. Upon theſe 
grounds his lordſhip over-ruled the plea. It was afterwards, how- 
ever, re-argued; when his lordſhip (after obſerving that the 
2 nt here ſtood confeſſed) recurred to the general rule, that 
whatever affords in conſcience a title for the plaintiff, the de- 
fendant cannot be exempted from diſcloſing : but the caſes, he 
added, have been uniform in that point only, fince, where the 
defendant has pleaded the ſtatute, and has not confeſſed the 
written agreement, the court has in no caſe compelled him to 
execute it. For this he adverted to Whaley v. Bagenal (pl. 2. 


ſupro) as decifive, A caſe of the nature under diſcuſſion 8 
e 


indeed, to his lordſhip rather matter of demurrer than o 
but he conjectured it was from analogy to the courts of law that 
the practice had become otherwiſe, His lordſhip then proceeded 
to conſider the circumſtances of the caſe before him, which in- 
volved a variety of collateral matter not ſtated in the bill, nor 
apparently within the ſcope of the ſtatute. To all theſe, he ſaid, 
an anſwer was put in, coupled with the plea. The anſwer then 
did not over-rule the plea, becauſe perfectly diſtin, and not 
applying to a contract, upon which the plea went. He meant 
to determine upon the | Fai of the particular caſe before him, 
without entering into the general queſtion of what fort of verbal 
agreement the court would carry into execution upon confeſſion, 


notwithſtanding the ſtatute : adding, however, his decided opi- 


nion, that, where there were general inſtructions for an agree- 
ment to be extended afterwards, and reduced into writing, and 
no fraud, there the /ocus pœnitentiæ might be taken advantage of. 
This, however, he obſerved, was one amongſt many points ariſ- 
ing on the contrariety of the rules which had prevailed. Whit- 
church v. Bevis, 2 Bro. Ca. Cb. 559. See Redding v. Wilkes, 3 B. 
400. See alſo Fonb. Treat. 0 #9. 168. (d). 171. (e). Mit,. 
Lb. pl. 210. and (I) infra paſſim. . 


N. 5. Good or net. performed in Part. See (I) infra. 


Ze: ) Executed in Part. By 29 Car. 2. c. 3. 


1. PAROL agreement for a leaſe. Lefſee entered and enjoyed 
| for part of the term, and then, to a bill to compel him to 
execute à counterpart, pleaded the ſtatute, The plea was over- 
ruled, the agreement being in part performed, Earl of Aylesford's 
A 
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2. In Denton v. Steward, 1 Fonb. Treat. Eg. 175. the delivery. 
of poſſeſſion was held a part performance of the agreement, ſo as 
to take it out of the ſtatute; it being an act having a neceſſary re- 
ference to ſome title or contract. 5 Vin. 5 20. pl. 23, 24. S. P. 

In like manner, wherever the acts alleged are ſuch as could be done 
with no other view than to perform the agreement, the defendant. cannot 


ſet up the flatute, but muſt anſaver them, as in the following caſes : 


3. Prior to the defendant's marriage, 500/., the wife's property, 


| was agreed to be aſſigned to truſtees for her ſeparate uſe, and a 
perſon was ſent for to prepare the writing; but he being abſent, 


the marriage took place before it could be completed. A draft 


of an aſſignment was afterwards ee in which alterations 


were made with the huſband's own hand-writing, who, on de- 


livering it to the wife, told her he had made no other alterations 
than were for her benefit, and ſuffered her to receive the intereſt to 
her ſeparate uſe during the coverture. To a bill by the wife's 


legatee againſt the huſband for the 500/7;, he pleaded the ſtatute. 
Lord Hardwicke deeming theſe ſubſequent facts to go a great yr 
to take the caſe out of the ſtatute, over-ruled the plea; at fi 
without prejudice to the defendant's inſiſting on the N 
anſwer: but this clauſe he afterwards ſtruck out, it not appearing 
ever to have been ſo directed. Taylor v. Beech, 1 Veſ. 297. 
4. In Legal v. Millor, ſtated (H), /ec. 2. u. 3. pl. 1. ſupra, the 
ance on the part of the landlord of the parol agreement 
was held to ſubſtantiate it againſt the prior written agreement. 
8. P. in Walker v. Walker, 2 Atl. 8. | | 
5. The earl of P. left the whole of his real and perſonal pro- 
perty, ſubject to a life annuity of 2001., payable to Lady H. his 
fiſter, under his father's will, to Lord H. (afterwards Lord P.), 
who, in order to ſecure his title, was defirous to marry Miſs H., 
the teſtator's heir at law, a minor. With that view Lord P. 
made a verbal agreement, firſt by an agent, and afterwards in 
perſon, to pay Lady H., who was much diſtreſſed, not only her 


former annuity, and the arrears of it, which had never been diſ= 


charged, but alſo an additional life annuity of 200 l., if ſhe would 


conſent to the appointment of a near relation of his to be guar- 


dian to Miſs H., who was her niece, that he might have acceſs to 
her. Under this engagement Lady H. conſented to the appoint- 
ment, as did alſo her two ſiſters with a view to ſerve her, though 
2 averſe to it, and the match took 8 . Tk had 

x} appear Pre Ca ailed u „ under a 
promiſe to ide for her, to Ss — — of a place 
in the French court, as derogatory to her rank. A bill filed in 
Chancery by Lady H. againſt Lord P. and others for payment 
of theſe two annuities and the arrears was diſmiſſed; but on an 
appeal to the lords, the decree was reverſed, and the annuities 


and arrears ordered to be paid. Lady Herbert v. Earl of Powis 


and others, 6 Bro. Par. Ca. 102. 


6. Payment of part of che purchaſe-money will alſo give 
yalidity io the couaGt, Lawn v. Hertinn 3 d. 1. Owen 


= 


atute in his 
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Davies, 1 Ve. 82. S. P. And this, it ſeems, even againf/ the 
party paying it; as, where one had paid 2000. on account of the 
„and then wiſhed to 4048 mats his purchaſe. This 
payment, with other acts, was held to amount to a part perform- 
ance. Bonett v. Gomeſerra, Bunb. 94. See 1 Pow. on Contr. 304. 
But, if the act alleged be merely preparatory or 2 _ an 
agreement, although attended with «xpence to the party 
be of an indifferent nature, and equally erible. to any ny sf 
they will not amount to a part pe Ni 
* 


irvvial and r, Wright, however MUMEDUL. 


. Aud in Mg: ; allo Rated dh) f. u 7 
fepra, in addition to the facts there enumerated, it appeared, that 
B. referred ſeveral of the tenants to A. to treat for renewals 
of their leaſes, and cutting down timber; and that, to prevent 

KK 


we facts inſiſted upon in Whitbread v. Brockbur ; ſtated 
2. n. 4+ pt. 5. ſupra, as amounting to a part per 
that five coheirefſes and their huſbands co 
an eſtate to truſtees for ſale, and authoriſed two 

The agents einployed 
6 
many years purchaſe, and the timber to be valued ſepara 


their 


de made 2 memorandum in writing of the terms, which —— 


to the plaintiff, incloſed in a note, appriſing him of the ſurveyor 
by the vendors. One of the parties wrote to two of the 
informing them of the ſale, and requeſting them to per- 
end it to the plaintiff, and to conduct the 

vendors, with whoſe concurrence, he added, 


| 


BYE 
10 


he wrote. 'The abſtract was accordingly ſent, and the 

of bath and named an umpire, who valucd the 

timber, The plea indeed was over-ruled ; but the circum» 

ſtance of to value the timber being urged 

in agreement, Thurlow obſerved, that he did not recollet 
caſe. here an 7 or 


had bers held a par prior: 
alſo 8. C. cited 2 B. 563. where 
pee is notiond ts have ders l ont of the caſe. 


0 the purchafer was to take the ſtock upon the 
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Contraft and Agreement. + 
to value it; and that the plaintiff had, with the defendant's con- 


ſent, articled with a perſon to grant him a leaſe as ſoon as he him- 


ſelf ſhould be in poſſeſſion. But all theſe acts were regarded 
as weak and trivial, and by no means amounting to a part-per- 
formance. See Gunter —" „Anib. 586. 8. 5. 
11. Marriage is not of itſelf a- part performance of a parol 
eement, ſo as to take it out of the ſtatute, unleſs attended' 
with ſome circumſtances of fraud or miſtake. 1 Ye. 298. 3 Bro. 
Ca. Ch. 400. Dundas v. Dutins, 1 Vef. jun. 196. 
12. Bill for ſpecific performance of an agreement to renew, the 
laintiff having built a houſe on the eftate of the two defendants. 
The terms of the leaſe proved by the plaintiff's only witneſs dif- 
fered from thoſe alleged in the bill. The two defendants, in their 
anſwers, ſtated an agreement different from both. 'The court 
obſerved, that a decree upon the prayer of the bill would be cons 
as to the evidence for the plaintiff; in ſtrictneſa, therefore, it 
ought to be diſmifſed. But, as there had been an execution of 


ſome agreement, the Maſter was directed to look into a leaſe which 


had been tendered by the plaintiff to the defendants, but they 
had refuſed; and to execute and to ſettle a leaſe purſuant to the 
agreement confeſſed by the anſwers, containing all the covenants 
and clauſes of the ancient leaſe. Plaintiff to pay the coſts. Mor- 
timer v. Orchard, 2 Vef. jun. 243. 

13. Putting a deed into the hands of a ſolicitor to prepare a 
conveyance to a ſon-in-law after marriage, held not ſuthcient to 
take a parol agreement out of the ſtatute. In Redding v. Wilkes, 
3 Bro. Ca. Ch. 400. | ERY 


% 


a (K) Pleadings. 


rt. ACTION upon an agreement, that the defendant would 


procure the plaintiff a booth at the horfe-race on Barnet 
Common. The declaration ſtated, that there being to be had a 
certain entertainment of horſe racing upon Barnet Common in the 


e whole of Barnet Common lay in the county of Hertford; 
and an objection was taken on the ground of this variance. But 
Lord Mansfield, and the reſt of the court, on motion for a new 


trial, ſaid, that the gift of the agreement was the procuring the 


booth upon Barnet Common ; that it was perfectly immaterial 
whether Barnet Common were in Middleſex or not; and therefore 
that thoſe words in the declaration might be rejected. Frith v. 
Gray, Hil. 7 G. 3. 4 Term Rep. B. R. 561. (n. a.) | | 
2. on an agreement, by which the defendant was to 
take of the plaintiff certain premiſes known by the name, W., 
ä non nome are tems oe met? pos, 
of the plaintiff by a fair appraifement by two appraiſers or th 


; _— of Middleſex, it was agreed, &c. At the trial it was proved 
t 


umpire, or elſe to forfeit a depoſit of five guineas z and if either | | 


fhould fail on his part of the agreement, that he ſhould pay 10 . to 


thy other exciulre of the depotir, thy deferdant to take p 
. 3 


* 


283 Contract and Agreement. 
on a day ſpecified. The plaintiff averred, that on the day he was 
ready and willing to deliver to the defendant the ſaid premiſes, 
and ſuch goods and fixtures as ſhould appear to be the property 
; of the plaintiff at ſuch appraiſement, as in the ſaid agreement 


mentioned; yet the faid defendant did not then nor at any other 


time accept and take of the plaintiff the ſaid premiſes, but wholly 
refuſed ſo to do, by reaſon whereof he became liable to pay the 
faid fum of 1017, exeluſive of the depoſit. To this declaration the 
defendant demurred ſpecially, becauſe it did not appear, 1. that 
the plaintiff had any intereſt in the ſaid premiſes at the time of 
making the agreement; nor, 2. that he ever requeſted the de. 
fendant to take the ſaid premiſes, and ſuch of the goods, &c.; 
nor, 3. that the ſaid goods and fixtures were ever appraiſed in 
any manner whatſoever. And the court were of opinion with 
the defendant ; for, per Buller, J.—This is not like a demiſe by 
deed ; here the plaintiff was to deliver poſſeſſion, and therefore 
he ought to have ſhewn that he had a right ſo to do. With re- 
to the appraiſement; if each was to appoint one, he ſhould 
ve ſhewn that he had appointed one. The plaintiff had leave 
td amend. Luxton v. Robinſon, Hil. 21 G. 3. Doug. 620. 
The court © 3. Action on the caſe againſt the ſheriff of * Middleſex on the 
: at. 8 Ann. c. 14. / 1. for taking the s of P. in execution in 
jy a, that gue let from 55 to year by 2 to P. without paying 
e v. Or contenting him for a year's rent due, and of which the de- 
Wright is fendants, before the removal of the goods, had notice. The de- 
not an au- . . . * 822 
thority be- claration ſtated the demiſe in this manner: that the plaintiff, on, 
yond the c. demiſed to P. a certain meſſuage, to hold from Michae/mas 


© caſcs of con- 


de fer for a year, and fo from year to year durante, &c. P. yielding and 
| contract is Paying therefore, yearly and every year during the ſaid term, to 


intire in its the plaintiff, the yearly rent or ſum of. by four even and 


8 equal quarterly payments, to wit, at the feaſt of, &c. The prin- 


proved = Cipal witneſs called on the part of the plaintiff, was P. himſelf, 


- = and that there was no ſtipulation about the time or times 


J © 
ee er be ſet abide, on the ground that as the plaintiff had laid a demiſe 


cords and With a reſeryation of rent payable quarterly, he was bound to prove 
written con · it exactly as laid, and that having failed of that proof, he ought to 
IG have beennanſuited; and the rule to ſhew cauſe was made abſolute 2 
the plaintiff . for though it certainly was not neceflary to allege that part of the 
| unger® | caſe that related to the time of payment in order to maintain the 
Rating action, yet ſince the plaintiff had undertaken to allege it, it be- 
prove it. The diſtinction is between that which 


the anſwer will be rejected by the court, and need not be But if 
8 ee mis-ſtated, as w re you under- 
which is take to recite that part of a deed on which the aRion is founded, 
. its = N 4 * . | 
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and it is miſrecited, that will be fatal; for then the caſe declared proves is not 


on is different from that which is proved, and you muſt recover n 


ſecundum allegata et probata. Briſtou v. Wright and another, Eaſt. is declared 


21 G. eO Doug. 665. i 8 a 
. +. In 
Gwinnet v. Phillips, 3 Term Rep. B. R. 646. Where a contract is to be ſtated in a declaration, 2 
it be truly ſtated the plaintiff cannot recover. Per Lord Kenyon, C. J. 15. 645. A trivial variation in 
ſetting out a contract, a record, or any written inſtrument, is fatal; becauſe it does not appear that the 
contract given in evidence is that on which the plaintiff declares, it is matter of deſcription. Per Buller, 
in Drewry v. Twiſs, 4 Term Rep. B. R. 560. In contracts it is neceſſary to prove all the charges 
in the declaration exactly in the manner they are laid ; aliter in Caſes of torrs, for they are ſeveral ; and 
if you prove one of them, you ſufficiently prove your caſe. Per Lord Hardwicke, in Smith v. Hick - 


ſon, Rep · Temp. Hardw. 55. | 
4. The declaration alleged that in-conſideration that the plain- 
tiff, at the defendant's requeſt, had undertaken to purchaſe of 


the defendant a large quantity, to wit, 400 buſhels of oats, ac- 
cording to a certain ſample thereof then and there produced 


the defendant to the plaintiff, at and after the rate of 1 5. 64 


per buſhel thereof; the defendant undertook to ſell and deliver to 
the plaintiff, and then ſtated the breach for non Ret? At 


the trial it was proved that the contract was for ſo many buſhels 


according to the Hartland- Quay meaſure, which contained eight 
gallons and a half to the buſhel 3 on which it was objeQed, that 
the contract proved varied from that declared on, for that a 
buſhel, without any other explanation, meant a buſhel of the Win- 
chefler meaſure, - which contains eight gallons. - 'The plaintiff had 
a verdict, with liberty to the defendant to move to ſet it aſide, 


which the court afterwards did, on the ground of the objeQion 


taken at the trial, Hockin v. Cooke, Trin. 31 G. 3. 4 Term Rip. 


B. R. Fay | | | 
g. The declaration ſtated, that the plaintiff ape oo ſome 


ictures on P. his tenant, and being about to ſell them, the de- 
dant, in conſideration that the plaintiff would return the goods 
to P. undertook to pay the plaintiff a certain of the rent in a 
week, and the reſt in a month: yet that he did not pay, c. It 
appeared in evidence that the agreement was, that the plaintiff 
ſhould deliver the pictures to the defendant, and not to P.; upon 
which it was objected, that the evidence did not ſupport the con- 
tract declared upon; and Lord Kenyon, before whom it was tried, 
N. 2. K. fatal variance. Levry v. Goodſon, Eaft. 32 G. 3. 4 Term 
* . 68 . - . 4 4 ; 
6. In an action of aſſumpſit the declaration ſtated, that on the ' 
1ſt May 1792 it was agreed, that the plaintiff ſhould give the 


defendant a colt in exchange for the defendant's mare, and ſhould 


Pay the defendant two guineas to boot, on the 17th December fol- 
ing ; that the plaintiff ſhould keep the colt till the 29th Sep- 
tember following ; that mutual promiſes were made, &c.; that 
the defendant, to make the agreement more firm and binding, 
paid the plaintiff one halfpenny in earneſt of the bargain ;; that 
the plaintiff kept the colt until the agth September, and that the 
plaintiff was ready and willing and offered to pay the ar” 


do, c. The defendant demurred, and ſhewed for cauſe, that 


Contraft and Agreement. 
the two guineas, and requeſted him to accept the ſame; but that 


the defendant would not receive the money, and that he had not 
delivered the mare to the plaintiff, although often requeſted ſo to 


it did not appear by the declaration that the plaintiff was ready 


and willing or offered to deliver the colt to the defendant in ex- 


8 for the mare. Buller, J. ſaid, there was no foundation 
for the objection; 85 payment of the halfpenny veſted the pro- 
of the colt in the defendant, and therefore it was unneceſ- 

for the plaintiff to ſhew that he had tendered the colt. But 


there was another objection, viz. that the plaintiff had not alleged 


that he had made any ſpecial requeſt to the defendant to deliver 
the mare, which he thought a ſubſtantial defect; and he ſaid, 
that where it is neceſſary to allege a ſpecial requeſt, the general 
words * although often requeſted” will not anſwer the purpoſe. 


| Bach. Owen, Mich, 34 G. 3. 5 Term Rep. B. R. 40g. 


SVikers31. 


For more on the ſubject of Phadings in Actions on Contracte, 


- wide title Action, and the ſeveral diviſions of Phadings under 


.) Decreed. 
Seng. 1. In reſpect of the Contracting Parties. | 


7 effects, in equity, of contracts entered into by feme 
coverts, in reſpect of their ſeparate property; and by infant 
femes, in conſideration of marriage, will be found in Baran and 
Feme (E. a. 7—B8), ante, Enfant ( paſſim), Jointure (H), pe, and 
«ther proper titles, See alſo (O), pop, 1 Fonb, Treat. of Eg. 69. 


8:3. 2. In relpeck of the Thing contrafted for, 


1. An exception was taken to a Maſter's report, that a title 
could por be made o an cler died under grant from 
crown, by reaſon that the grant contained a reſeryation of tin, 


lead, and all royal mines. Lord Hardwicke allowed the excep- 


tion, ſtating, that the court, in deerteing agreements, muſt govern 
itſelf by moral certainty ; for it was impoſſible there could be a 
mathematical certainty of a title. In the cafe before him there 
was no pretence that there had been any ſearch for royal mines 
for 111 years, {the commencement of the grant,) nor was there 
any inftance where. the crown had only a bare reſervation of royal 
mines, without any power of entry; chat it could grant a licence 
to any one to come and ſearch for mines upon another's eſtate. 
Indeed his lordſhip thought the crown had no fuch power. 


- 


- 
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Lyddal v, gh el 2h. 19. See Cation v. . * 


$ Vin. 542. the trams of Colt v. Wilſon. 
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2. An objeQion taken by the Maſter in his report to the validity 
of a title, on the ground that the alleged tenant in tail had only 
2 truſt eſtate for his life, with a /zgal remainder to the heirs male 


265 


of his body, was allowed; and Lord Ch. Thur ſaid, that if the 


point were only doubtful, he would not oblige the purchaſer to 
take the title, and an exception to the report was over-ruled. 
v. Smith, 1 Bro. Ch. Ca. 75. 
3- Upon a bill for ſpecific performance, an exception was taken 
to a report, that a good title could not be made to certain leaſe- 
hold eſtates. The objection was, that the leaſes, which were 
made by a tenant for life under a power, were not purſuant to 
the-terms of it ; and the court were clearly of opinion that they 
were not. The queſtion then was, as to certain acts, faid to 
amount to a confirmation ; but, without determining the effe& of 


theſe, Lord Commiſſioner Eyre ſaid, that where a title has con- 


ſiderable difficulties, and there are no means of clearing them 


up, the court ought not to decree a ſpecific performance. Were 
it before him, the inclination of his opinion was, that the leaſes 
were confirmed. Lord Commiſhoner Aſbhurft concurred, though 
he alſo inclined in favour' of the point of confirmation. But 
upon the application of the vendor's counſel, the exception; was 
ordered to ſtand over ; fince, if difallowed, it would appear upon 
record, that a good title could not be made. Cooper v. Denne, 
1 Ve. jun. 565. 4 Bro. Ca. Ch. 80. 8. C. 


(M) Decreed in Specie. 
SA. 1. In reſpect of the Subject Matter of the Contract. 


1. A Specific performance is only decreed where the party 
wants the thing in ſperie, and cannot have it by any other 
means. By Sir Kenyon at the Rolls, 2 Bro. Ca. Ch. 341. 
2. The caſe of Thompſon v. Harcourt, ſtated in 5 Vin. 548. 
pl. g., was, upon an appeal to the Lords, confirmed. 2 Bro. Par. 


C. 415. See Cudd v. Rutter, 1 P. V. 50. (8. C. with Cuddee 


v. Rutter, ſtated in $ Vin. 540. .. 22.) and Cox's n. 25 3» See 
alſo v. Harris, Bunb. 135, where Chief Baron Gilbert 
held, that a bill to enforce a contract for South-Sea ſtock would 
hoy; Bil fon teat performance of à contract fo baſe of 
3+ Bill for ſpecific a con r purchaſe of a 
lot of ſtanding timber for 3050/., to be paid in {ix years, Lord 


 Hardwicke ſtated, that, in general, courts of equity will not 


entertain ſuits for enforcing contracts of perſonal chattels, But, 
to this rule, circomſtances might furniſh exceptions; as, if the 
vicinity of the timber to his yard; or, on the part of the ſeller, if 
he wiſhed to clear bis there nothing would anſwer the 
juſtice of the caſe but a ſpecific performance : and he cited the 
next ſtated caſe, to which he reſembled the one before * 


% = 


\ 


SViner 535. 


buyer were a ſhip carpenter, and purchaſed on account of the 


, 
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the circumſtances of which he thought ſuch a bill ou to be 
entertained. But he diſmifſed the ſuit on the merits for "oberg 


—_—_ v. Lifter, 3 Atk. 383. See 8. C. fated in (P. 2), pl. 1. 


4. Bil for ſpecific performance of a leaſe relating to alum 
3 and the trade of it, which would have been 
damaged, had not the leſſee performed his 93 The court, 
although the maker lay in damages, decreed a ſpecific perform- 
ance ; inaſmuch as an action would not — juſtice of the 
caſe. Duke of Buckinghamſhire v. Ward, cited 3 At. 383. | 


SSW. 


SF. 2. Where there is # ſpecific Penalty Kr 
Contract. 


1. Articles for purchaſe of an eſtate, with a oroviſo, that 
if either fide ſhould break the agreement he ſhould oy - 
other 100/. One ground of argument on behalf of 
dor againſt a bill for ſpecific performance was, that it was "the 
intention of the parties that, upon payment of 1006/. by either of 
them, the agreement ſhould be void. Sed per cur. As to the 
« defence on the foundation of the ſum ſtipulated, the court 
& cannot conſider that as a ground to let off either party when 
'« they pleaſe; it being no more than the common caſe of a 

« penalty, which might be inſerted by the vendee in order to be 

« paid for his trouble of viewing and meaſuring the eſtate, c. 
| « ſuppoſing the defendant ſhould not be able to make out a title.” 

Heard v. Hopkins, 2 Ath. 371. 

2, On a marriage, 4. and B., the different fathers of the par- 
g | tics, agreed to ſettle e certain lands. A, afterwards made the con- 
| veyance; but B. not doing ſo, gave a bond in the penalty of 
1200 J. for the payment to A., his executors or adminiſtrators, of 
600 J., if he did not convey his lands. On a bill for ſpecific 
ormance, Lord Hardwicke held, that notwithſtanding the 
fpecific penalty annexed to the breach of the condition, B. ſhould 
not have his election, either to pay the money or make the ſettle- 

ment, but ſhould do the latter; that appearing here the 

object, and the former being meant only by way of further ſecu- 
rity. * ger 2 -þ obferved, had been taken in this ſenſe, 

tho in a ctive * rticularl 

v. Covent 5 ſtated 15 — 2 9. Hliner * Wy 

2 Veſ. $28. See Hobſon v. Tre? Porte v. Wilfon, mant. 

16 Vin. 68, pl. 2. and ſide- note, and pl. 3. S. P. 

3. And, in ae caſes, _ the enjoyment of the property con- 
oy al object, and the penalty is merely ac - 
_ the — hand to prevent the 

Hie, Ge ln 7 . penalty at law, and will direct 
an iſſue to try the damages ey i ſuſtained z as in Shman v. 

Walter, 1 Bro. Ca, Ch. 418. Hardy v. Martin, Ih. 419. 3. 


. , 2 B. 340, 
. 125 
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4. But wherever the agreement is to forbear from a particular 
act, or, on doing it, to pay a certain ſum by way of liquidated 
damages, there, it ſeems, equity will not in general interpoſe to 
prevent a violation of the covenant; as in Woodward v. Styles, 
(ſtated 22 Vin. 520. pl. 16.) where an injunction againſt plough- 
ing paſture land was refuſed. 

5. There are, however, ſome circumſtances which will induce 


the court to interfere, though ſpecific damages be reſerved ; as, 


where the leſſee had covenanted not to plough ancient meadow, 
or if he did, to pay an increaſe of rent; the court, upon his 
threatening to plough, appears to have granted an injunAion. 
Webb v. Clarke, 1 Fonb. Treat. of Eq. 142. See Dulwich College 
v. Davis, Mich. 1787, cited Ib. SUE Xo 
6. And wherever the covenant is, to do a particular act, or other- 
wiſe to pay a certain ſum by way of liquidated damages, {till leſs 
if it ſimply be on the doing or omitting of a certain act, to pay a 
certaia ſum, there,.as the parties have themſelves aſcertained the 
compenſation, equity will not relieve againſt the payment of ſuch 
damages; ſee accordingly Ponſonby v. Adams, 6 Bro. Ca. Par. 417. 
Rolfe v. Paterſon, 1 B. 470. and Lowe v. Peas, 4 Burr. 2225. : 
which three caſes are alſo ſtated at length in Suppl. tit, Covenanty 


(S. a), pet. 
— — — — 


The three enſuing titles are not confined to caſes of contracts in ſieri, 
but compriſe alſo agreements actually executed; courts of equity 

| appearing to have allowed an equal extent of relief in both in- 
ances, where either fraud, extortion, or groſs inadequacy has 
been the ground of complaint. 


t 
N 


(N) Though there be no, or a very unequal = 


Conſider ation. 
f Scct. 1. Where there is no Conſideration. 


A Bill by the executor of a grantor to have a voluntary deed, 
declaring the truſts of ſtock, which. was never afterwards 
transferred, delivered up, was diſmiſſed. But, to a crols bill by 
the ceflui que truſfs for performance, the court obſerved, that 
where a deed was not ſufhcient to paſs the eſtate out of the hands 
of the conveyor, but the party muſt come into equity, they had 
never yet executed a voluntary agreement, and that to do ſo 
would be to make the grantor and his executors truſtees for the 
perſon to whom he had ſo defectively conveyed, which no court 
of equity had ever done. Whenever, it was added, you come 
into equity to raiſe a truſt, you muſt have a valuable or at leaſt a 
meritorious Conſideration. Colman v. Sarrel, 1 Vg. jun. 50. 


- 


- 


Contraſt and Agreement. 
Se. 2. Where the Conſideration is unequal, 


N. 1. Where originally inadequate. 

t. The decree for performance of the contract in Keen v. 
Stukeley, cited in 5 Vin. 548. pl. 4. (ſide- note), and 21 16. 541. 
pl. 3. (fide-note), being the caſe of an agreeement for lands at 
49 years purchaſe, was indeed reverſed upon appeal; not, how- 
ever, on the ground of the exorbitancy of the price, but becauſe 
the plaintiff had not made out his title by the ſtipulated time. 
2 Bro. Par. Ca. 396. 

The ing dicta in pl. 2 & 3, luftrative of the principles 
d/o herb . courts 0 *. N ported where the in- 
adequacy of the conſideration ſhall vitiate the context, and where not: 

2. Lord Hardwicke, in enumerating the different ſpecies of 
fraud which may infect a tranſaction, ſays, © It may be apparent 
ﬆ from the intrinſic nature and ſubject of the bargain itſelf, ſuch 
« 23 no man in his ſenſes would make on the one hand, and 
& as no honeſt and fair man would accept on the other; which 
ec are unequitable and unconſcionable bargains, and of ſuch even 
the common law has taken notice :”. and he inſtanced James v. 
Morgan, (ſtated 1 Vin. 321. pl. 86.) * Another kind of fraud is, 
« which may be preſumed from the circumſtances and conditions 
ce of the parties contracting; and this goes further than the rule 
ce of law, which is, that it muſt be proved, and not preſumed : 
« but it is wiſcly eſtabliſhed in equity to prevent taking ſurrep- 
& titious advantage of the weakneſs or neceſſity of another, 
« which, knowingly to do, is equally againſt conſcience as to take 
ce advantage of his ignorance.” 2 V. 155. See 1 Bro. Ca. Ch. g. 

On the other hand, * Mere inadequacy of price is ſcarcely 
« ſufficient as a ground of equity; but there is a difference 
ec between that and evidence ariſing from inadequacy. If there be 
ec ſuch inadequacy as to ſhew that the party did not underſtand 


© the bargain he made, or was ſo 1 that he was glad to 
I 


© make it, knowing its-inadequacy, it will ſhew a command over 
2 = which may amount to fraud.” By Lord Thurlow, 2 Bro. 

. Ch. 175. p | 

4. A. had, by the ſame mother, two ſons B. and C., the eldeſt 
of whom, B., was ſuppoſed to be tenant in tail under an old 
ſettlement, but was in reality illegitimate, being born before wed- 
lock, which fact, however, was unknown to any perſon but 4. 
and his wife. By deed, to which A., B., and C. were parties, 
ſtated to be for ſettling and perpetuating all manors, &c. in the 
name and blood of the family, and for making provifion for A. 8 
two ſons, and for preventing diſputes and controverſies that might 
E ariſe between them, or any other perſon intereſted, and 

barring all eſtates- tail, c. one moiety of the eſtate was agreed 
to be limited to A. in fee, and the other to A. for life, remainder 
to B. and his iſſue male in ſtrict ſettlement, remainder to C. and 
his iſſue male; B. was afterwards baſtardiſed. On a bill by the 
infant fon and heir of B. againſt C. to cſtabliſh this deed, the 


, 
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latter, among other objections, alleged, that there was no valu- 
able conſideration on his part for entering into it, ſince he ceded 
a right to 4. without any congrats” Vela himſelf the eldeſt 


legitimate ſon. Lord Hardwicke cited Cann v. Cann, ſtated 13 Vin. 


550, pl. 8. (ſide- note), where it is ſaid, that an agreement entered 
into upon a ſuppoſition of a right, or of a doubtful right, though 
it afterwards come out that the right is on the other fide, is bind- 
ing; and B.'s legitimacy was doubtful at the time. This too was 
to ſave the honour of the family, and was a reaſonable agreement, 
which always weighed with the court, Decree for the infant heir. 


| Stapilton v. Stapilton, 1 Atk. 2. Pullen v. Ready, 216. 591, 2. 8. P. 


5. Defendant having formed a lottery of plate, jewels, &c. 
ſold tickets to the number of 11,000 to the plaintiff, who had it 
in view to enhance their value by ſo large an ingrofſment ; but, 
by outſtanding his market, he was a conſiderable loſer, and then 
ſued to be relieved againſt the contract as unconſcionable. Byt 
Lord Hardwicke obſerved, that to ſuggeſt weakneſs and indiſcre- 
tion is not ſufficient, for, ſuppoſing it in fact to be a very hard 
and unconſcionable bargain, ſtill, if the party enter into it with 
his eyes open, he will not be relieved on this footing only, unleſs 
he can ſhew fraud. Bill diſmiſſed. Willis v. Jernegan, 2 Ath. 251. 

6. A decree at the Rolls for payment of two annuities, bought 
for A. the ſeller's life, at fix years' purchaſe, and chargeable on 
the dividend of Bank ſtock, which A. was entitled to for life, was 
appealed againſt for the inadequacy of the price, being, as was 
contended, one year's purchaſe too cheap. But it appeared that 
Aas father was dead at the time, and himſelf in poſſeſhon, To 
no anticipation of the profits, and that there were arinuities to the 
amount of 850/. a-year granted before, which made the caſe very 
unfavourable on the part of A.; the decree was therefore athrmed. 
Heyer v. Sherard, Amb. 18. See B. 242. 2X 

7. A, aged thirty, after having ineffectually ſerit propoſals to 
market for raiſing money by pff obit, took up 5000 J. from B. 
upon his bond, to return him 10, ooo J. on the death of a lady 
aged ſeventy-eight, (from whom A. had great expeQations,) if he 

A.) ſurvived her. She lived about fix years afterwards, and died 
in 4.'s lifetime, Upon her death the former bond was can- 
celled, and A. executed another in 20, ooo. penalty for payment 
to B. of 10,000/. and intereſt in about four months, with a war- 


rant of attorney to conſeſs judgment thereon. At different times 
afterwards A. paid two ſums of 1000/7. each in part, and then 


died. Bill by his executors to be relieved againſt the bond as 


founded on an uſurious and unconſcionable contract. The caſe 


was argued before Lord Hardwicke, aſſiſted by the judges of K. B. 
Three points were made: 1ſt, whether the original bond was void 
at law as uſurious? and this was unanimouſly determined in the 


negative; 2dly, if valid at law, whether it was contrary to con- 


ſcience, and relievable upon any principle of equity ? and thirdly, 


Whether the ſubſequent ſecurities amounted to a confirmation of 


the tranſaction? His lordſhip premiſed his ſentiments on the 


ſecond head with the obſeryations partly ſtated in pl. 2. ſup., and 
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theſe he concluded with deſcribing another ſpecies of fraud, 
namely, where the contract is a deceit upon another perſon, not 
a party to it, as a father, anceſtor, or relation, who, being kept 
in the dark with reſpect to the circumſtances of the heir or ex- 


pectant, has been induced to leave his eſtate, not to his heir or 


1 to a ſet of artful perſons who have divided he ſpoil 
beforehand. Somewhat of this, he ſaid, infected the caſe before 


him; there was an unconſcionableneſs in the very nature of the 
bargain: it appeared that the affair was intended to be carefully 


concealed from the lady, and that B. had entertained a miſgiving as 
to its validity in equity. The caſe, however, was clearer of actual 


fraud than almoſt any that had appeared, and B. had throughout 
conducted himſelf with great candour. His lordſhip however reſted 


his determination upon the laſt point of the ſubſequent acts of 


A., which were perfectly voluntary, and done when he was in 
affluence, and no loager under apprehenſion of the affair coming 
to the knowledge of the lady; fo that there was no relation upon 
whom avy deceit could be practiſed. His lordſhip therefore, 
with the entire concurrence of the judges, relieved only againſt 
the penalty of the bond. Earl of Chefterfield v. Janſon, 1 Atk. 301. 


2 Ve. 125. S. C. With reſpect to the ſubſequent acts, which 
will give validity or not to a tranſaction in itſelf unfair, ſee Taylor 
v. 28 and Crewe d. Ballond, (P) infra, pl. 2. 11. 


ntract for a piece of ground, which was to be incloſed, 
for 2014. Upon a bill to enforce it, the defence was, that it was 
worth 200. Although the contract was in feri, yet, neither 
party knowing the value, the Maſter of the Rolls decreed a per- 
formance. Anon. cited by Lord Thurlow, 1 Bro. Ca. Ch. 158. 
9. By marriage · ſettlements terms of years were created for 
raifing 12, 000. for daughters“ portions. There were two daugh- 
ters 4. and B.; the latter eloped with and married a French 


ſervant before the age of ſixteen, All the intermediate uſes of 


the ſettlements having failed, the fee deſcended on 4. and B. 


B.'s huſband afterwards dying, ſhe married S. and levied fines, 
and ſettled her moiety o herſelf and S. for their lives, remainder 
to their iſſue, remainder to S. in fee. en. ariſing, and 
a ſuit being carried on relative to the forfeiture incurred by B. 
under 4th & 5th P. & A., by aſſenting to her firſt marriage, 


S. and B. being in diſtreſs, came to terms with A. (her ſiſter), 


and their mother, by a deed purſuant to which $.'s remainder in 
fee, on failure of iſſue of himſelf and B., (of which there was then 
no probability,) was conveyed to 4. in fee, and 20001, was to be 
raiſed for payment of S. and B's debts. Bill to ſet aſide this 


derd as obtained by ſurpriſe from diſtreſſed perſons, and for raiſing 


Goool., B.'s meicty of the 12,000/. Lord Thurlow, without 
deciding whether under the ſtated circumſtances the 6000/7. was 
2 ſubliſting charge, or was merged in the fee, as was contended 


by the defendants, thought that, in either caſe, it was impoſlible 


- 
. 


to ſet up the term for raiſing it againſt the deed in queſtion. 
Then, es to the deed itſelf, it was indeed a hard bargain as to G., 
who had parted With his fee for a very little. But that was not 


ſufſicientꝭ 
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ſufficient. It was impoſſible to ſtate any groſs ſurpriſe; the par- 
ties were appriſed of what they were about, and having dviſed 


with counſel, had made a bargain which afterwards appcared un- 
equal, Bill diſmiſſed,” Stephens v. Bateman, 1 Bro. Ca. Ch. 22. 


Malden v. Merrill, 2 Atk. 8. S8. P. . 


10. A., a young man, being entitled to an eſtate upon the 
death without iſſue of an uncle aged fifty-two, unmarried, and a 


291. 


Junatic, B. granted to A. an annuity of 20-/. during the joint - 


lives of himſelf and his uncle, in conſideration of 60007. to be 
paid by A. to B. upon the death of the uncle without ifſue in the 
lifetime of A., otherwiſe nothing to be paid. Bill to ſet aſide 
the agreement diſmifſed ; Lord Thurlow ſaying, although he 


could not encourage ſuch agreements, {till he could not ſet them 
alide, but upon broad grounds. Henley v. Adden, 2 Bro. Ca. 


Ch. 17. 


11. A. was entitled to two-thirds of a ground-rent of 361. per 


ann. for a term of about thirty-two years, iſſuing out of houſes 
of the groſs annual value of 157/., but ſubject to land-tax and 
great deduQions for repairs, and was alſo entitled to two-thirds of 
the reverſion: in fee of the houſes expectant upon the term. 
Being in diſtreſs, he ſold his ſhare of the rent and reverſion to 
B., who was appriſed of his ſituation, for an annuity of 24/ for 
his life, charged on the premiſes. B. afterwards bought the other 
third part of the rent and reverſion for 250/. On a bill to ſet 
aſide the contract for fraud, evidence was given of a valuation 
by two ſurveyors on each (ide, the mean of whoſe eſtimates was 
about 580/, Bill diſmiſſed; the Lord Chief Baron giving, as 
the principal reaſon, that there was no caſe where mere inade- 
quacy of price had been ſufficient to ſet aſide a tranſaction. Griffiths 
v. Spratley, in the Exchequer, 2 Bro. Ca. Ch. 179. n. 


— 


The report - 
er, however, 
ſobjoins, 
that, from 
the reaſon 
alleged for 
the deter- 


mination, it I 7 


may be pie - 
ſumed, that 
the cal: of *' 
Herne v. 
Meers, 
iVern. 465. 
and 2 Rro. 
Ca Ch. 176, 
note from 
Reg. Lib. 
had not been 


0 mentioned. 


See alſo 


Heathcote v. Paignon, ſtated (P), pl. 9, and Vaughan v. Thomas, ftated (P. 2), pl. 3. inf. 


12. Old age alone is not a ſuſſicient ground to preſume impo - 
ftion in an unequal eontract. Leit v. Pead, 1 Feſ. jun. 19. 

13. An apothecary gave his patient fifty guineas to receive five 
hundred, or an annuity of one hundred, if the latter ſhould ſur- 


vive a year; which he did. A bill by the former againſt the lat-: 


ter's executors was immediately diſmiſſed, as the plaintiff could 


not have ſucceeded at law. Priefly v. Wilkinſon, 1 Vef. jun. 214. 


N. 2. Wide eventually inadequdte. 
1. In Pope v. Roots, 7 Bro. Phr. Ca. 184, Lord Chancellor Agſſey 
obſerved, that the caſe of Caſs v. Rudele, ſtated in 21 Vin. 545. 


pl. 1. was miſrepreſented ; for that, by the printed caſes, it ap- 


| peared, that the vendor made a title in, January 1791 by convey» 
ance executed, and the earthquake did not happen till 7% 1692, 


That the vendee, by his anſwer, admitted he had 7001. in his 


hands; and the decree was founded on a good title having been 
2̃. Plaintiff, 


conveyed to him. 1 Bro. Ca. 72 157. % 
; 3 
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2. Plaintiff, a poor dragoon, being entitled to a reverſion in ſoe 
of a ſmall eſtate after the death and failure of ifſue male of a 


| tenant for life, who had no ſon, nor was married, fold it to de- 


fendant. The tenant for life died in about a month afterwards, 
Bill to ſet aſide the conveyance as made at an undervalue. Lord 
Hardwicke obſerved, that there was no proof of any fraud or im- 
poſition, nothing but ſuſpicion ; and thelbfore it would be too 
much to ſet aſide the purchaſe merely on account of the value: 


that every purchaſe of this kind muſt be on the foot of great un- 


certainty z nor ought the event to vary the caſe, ſince it might 
have been very different, Nicels v. Gould, 2 Vef. 422. 

3. One poſſeſſed of 150/. was defirous of purchaſing an annuity 
for her own life, and for that purpoſe applied to an attorney, 
who calculated her life worth about five years' purchaſe, ſhe being 
ſeventy, which calculation was ſhewn to B., who granted her an 
annuity at ten years purchaſe. She died before any payment of 
the annuity. Lord Bathurſt refuſed, upon all the circumſtances, 
2 ſer aſide the tranſaction. Baldwin v. Boulter, cited 1 Bro. Ca. 

156. 

4. A. contracted for the ſale of land for 200 J., and an annuity 
of 501. for his life, and was drowned two days after. Againſt a 
bill to enforce performance his heirs contended, that no payment 
having ever been made the contract was void. Lord Tharlow.— 


Let there be an inquiry as to the value of an annuity for the 
«& life of A., in order to introduce the queſtion, whether an eſtate 


cc being diſpoſed of for an annuity, which is a contingency, the 
ce contract ſhall fall to the ground if no payment be made. I 
« think if the price be fair, the contract ought not to be cut 
« down merely becauſe the annuity, which is a contingent pay- 


© ment, never became due.” Mortimer v. Capper, 1 Bra. Ca. 


Ch.156. See S. C. cited in 3 B. 60g. | 
5. In Fackſen v. Lever, 3 Bro. Ca. Ch. 605, (ſtated alſo in An- 
wuity (H), pl. 3. ante,) an annuity of 280/. for A. the vendor's 


life, for which an eſtate was, in July 1787, contracted to be ſold, 


was to be payable quarterly, the firſt payment to be on the 25th 
December Ki 


then next. A. was to receive the rents till Michaelmas ; 
and it was provided, that if he happened to die before that time, 
the contract ſhould be void. A. ſurvived 29th September. On 
2gth December, four days after the firſt payment of the annuity 
became due, B. tendered it to A.*s agent. A. died rather ſud- 
denly on 1ſt "_—_ 1788. In addition to the queſtion which 
aroſe upon the neceſlity of inrolmegt, it was contended, that the 
death of A. before the completion of the contract put an end to 


it; eſpecially as the ſtipulated ſecurity for his annuity was never 


completed. But, on the other fide it was ſaid, that to agree 
that if A. ſhould not Hye to a certain day the bargain ſhould be at 
an end, was bargaining that if he did live it ſhould be carried into 


- _ Execution; that the confideration was in its nature contingent, 


und as the contract was completed in A.'s lifetime, ſo as to entitle 
either party to call far a Tpecific performance, nuns.” 
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how long afterwards he lived. B. too had duly tendered the 
annuity, which was not the cafe in Pope v. Roots, ſtated (P. 2) 
inf. pl. 2. And the contract was decreed to be ſpecifically carried 
into execution. See James v. Owen, (E), ſupra, pl. 6. but there 
the reduction of the profits in the place contracted for, appeared not 
to have been an event in the contemplation of the parties at the time. 


Note; The caſes diſtributable under (P) inf. form, in fa, the other 
part of the alternative ariſing out of the foregoing caſes ; each of 
theſe claſſes compriſing caſes in which the contra was objected to 
622 . of the unreaſonableneſs of the terms ; while in the 
la. ler the contract was eflabliſhed, in the for mer ſet aſide. 


1 


(O) Not perfected, but decreed ; and againſt whom, $Vine 543- 


not Party thereto. 


. 


1. CEE, in 1 For. Treat. of Eg. 283. (y), B. 291. (h) i collec- 
8 on of the caſes relating to contracts by buſtands and te- 


nants in tail. They are to be found alſo in their appropriate places 


in Viner. : 

2. To the caſes of this deſcription may be added the following: 
A feme covert, being entitled to two meſſuages in fee, ſhe anc 
A. her huſband gave verbal directions to B., their ſteward, to ſell 
them by public auction. Two days afterwards A. wrote a letter 
to B. as follows: „Sir, As I have a great many applications for 
«© my houſes, I will by no means part with them under 1204. 
« Mrs, A. deſires her beſt compliments to you and Mrs. B.“ B. 
conceiving himſelf authoriſed to ſell by private contract, agreed 
to ſell to the plaintiff for 150 J. which was 30 J. more than 
expreſſed himſelf willing to take. Ou a bill againſt A. and wife 
for performance, they admitted the verbal directions; but, as the 
premiſes were not, purſuant to them, put up to auction, the wife 
inſiſted that ſhe was not bound. And accordingly the court diſ- 
miſſed the bill. Daniel v. Adams & Ux. Amb. 495. N 

3. See, in Hinton v. Hinton, ſtated Copybolds (H. e), pf, the 
effect of the contract of the baron copyholder upon his feme's 
freebench. W 

4. Articles to make partition between joint - tenants, if they 
amount in equity to a ſeyerance of the 1 will de en- 
forced againſt the ſurviydt, Hinton v. Hinton, 2 Ve/. 634. | 
5. See, in Jointure, and Marriage, poſt, the effects of contracts 
entered into by infant femes in conſideration of marriage. 


(p) Unreaſonable, ſet aſide, 


. 'P'WO ſailors, who had got in debt on ſhore in Ireland, and 


bad been refuſed aſſiſtance by their captain, ſold their 
Frie- money for one-fourth of its value to one who, to deteriorate 
. rhe 
| ; | 1 being 
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being pricked for not rejoining their ſhip, or of loſing the prize 
by recapture on her "_ to England, This ſale was ſet aſide for 
impoſition in equity. Baldwin v. Rechford, 1 Wilſ. 229. How. 
Weldon, 2 Vef. 516. (where there was a meſne aſſignment, attended 
however with circumſtances which appeared almoſt to amount to 
notice). 8. P. . | N 

2. And relief was alſo granted to T. a ſailor, in another caſe, not- 
withſtanding after the original ſale, which was made by him when ill 
to his phyſician for 150 f, a ſecond agreement was made, by which 
after ſtating the ſale, and that a bill had been filed to ſet it aſide, 
which T. agreed ſhould be diſmiſſed with coſts, in conſideration 
of 60/. paid or ſecured to be paid, (the purchaſer having, in fact, 
given his ſecurity to pay it out of the ſecond dividend,) T. re- 
nounced all claim, c. Nor was Cheſterfield v. Janſon, ſtated 

NN ), fee. 2 un. 1. pl. 7. ante, which was cited on the other fide, 

% allowed to be in point; the ſeller being there at the time of the 
confirmation, appriſed of the nature of the contract, and free 

from apprehenſion ; but in this caſe there appeared to be a con- 

tinuation of the original fraud. Taylor v. Rochford, 2 Vel. 281. 

See Crowe v. Ballard, inf. pl. 11. 8. 7. | | 

3. H. a ſchool-boy, contracted a debt of 59 J. for burgundy, 
champagne, Sc. with E. a victualler, in five months time. A 

ſew days after he came of age, G. prevailed upon him to give a 

note for the 591. without delivering any account. Notwithſtand- 

ing the note was given after H. came of age, Lord Hardwicke 

directed it to be delivered up to be cancelled ; the circumſtances 

indicating a continuation of the impoſition on the part of G. 

Brooke v. Galley, 2 Atk. 24. 7 

4. In Freeman v. Biſh!p, 2 Atk. 39. Lord Hardwicke held, 1ſt, 
that an heir of twenty-two or twenty-three years, if a traeſman 
impoſe upon him by ſelling at extravagant prices, in numberleſs 
inſtances, ſhall be relieved in equity; otherwiſe if in a ſingle in- 
ſtance only. 2dly, That, in relieving an heir againſt fraud, equity 
does not conſider whether the eſtate in expectancy come to him 
as heir to his father, and by deſcent, or from any other relation, 
See Cheflerfield v. Janſon, (N), ſec. 2. n. 1. pl. 7. ſupra. 

5. The bill diſmiſſed in Lingwoed v. Barnardiflon, ſtated 5 Vin. 
549. was filed in a croſs ſuit by L. the purchaſer of the reverſion 
for ſpecific performance ; but the original ſuit was inſtituted by 
the vendor, who obtained relief on the ground of its being an 
unconſcionable bargain,.on payment of principal; intereſt,” and 
expences. 2 Ath, 133. See os v. Meeds, 1 Vern, 465. and 
2 Bro. Ch. Ca. 177. n. (from Reg. Lib:). S. P. 8 

6. A. a man of family and a diſtreſſed character, had annuity 
tranſactious with B. a money-lender, which continued increaſing till 
B. advanced him a ſum which with his former loans amounted to 
2250/4. For this A. granted him an annuity of 300/. for his (A.;) 
life, redeemable at the end of three years for 2400 J. At the end 

3 of ten years A, applied to redeem, which B. refuſed; whereupon | 
A. filed his bill for liberty to redeem on payment of B,'s principa 

and intereſt money. Lord Hardwicke's only doubt was whether + 
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A. was entitled to redeem ab initio, or only from the time of his 


application; but by his recommendation the parties came to terms 
upon the repurchaſe. He, however, expreſſed his inclination ta 


treat it as a loan throughout. Stanhope v. Car, 2 Ath« 231. 

7. A. a younger brother, in gaol for debt, aſſigned by deed an 
annuity of 150/. for his life to B. for 1050 /. repurchaſable for the 
ſame ſum on ſix months” notice. Upon the execution of the deed, 
B. inſiſted that an indorſement ſhould be made, by which A. was 
to pay an additional 754. for the repurchaſe. To this A. con- 
ſented, by reaſon, as he charged, of his diſtreſs. Bill to redeem 
on payment of principal, intereſt, and expences. Lord Hardwicke 
ſaid, that equity had never laid down any general rules in theſe 
caſes, leſt the uſurers ſhould contrive ſome means of avoiding 
them; it had therefore always determined upon the particular 
circumſtances of each caſe, giving relief wherever there was the 
leaſt tincture of fraud. The caſe before him appeared a tranſac- 
tion to avoid the ſtatutes of uſury; the principal was in no riſk, 
fince the life was inſurable. The attendant circumſtances ſhewed 
oppreſſion. And he decreed relief upon the terms prayed z and 
refuſed an allowance, which was requeſted on the other fide, for 
inſurance, becauſe A. s life had never actually been inſured. Lau- 
ley v. Hooper, 3 Ath. 278. See Caverley v. Dudley, B. 541. and 
Hutchinſon v. Wilſon, 4 Bro. Ca. Ch. 488. LR 

8. S. a tenant for life, being neceſſitous, granted, at different 
times, two annuities, one of 120/, for goo . and the other of 
100 J. for 800 J. both redeemable, and unattended with any par- 
ticular circumſtances of extortion. The annuities being three 
years and an half in arrear, and the grantee proceeding at law to 
recover them, bill by A. for an injunQion, and for relief againſt 
the annuities, on payment of principal and intereſt. Lord Chan- 
cellor, on payment of the arrears into court, granted the injunc- 
tion till hearing, and ſeems to have expreſſed his inclination to 
make it perpetual, on payment of principal and intereſt into 
court, had $.'s life been inſured, which was not the caſe. Searle 
v. Carpenter, Amb, 242. See Longuet v. Scawen, 1 Vef. 402. | 

9. G. a remainder-man in tail expectant on the death of B. 
(a life of eighty, and infirm) of a large eſtate, being much diſ- 
treſſed, after advertiſing without effect a perpetual reverſionary 
annuity of 300 J. to commence on B.'s death, ſold it to C. who 
was appriſed of his circumſtances, on the following-terms, pro- 
poſed by G. himſelf : The annuity was valued at ſeventeen years“ 
purchaſe, amounting to 3 100 l.; C. was to grant G. an annuity of 
400 J. for the life of B. which was valued at ſeven years' pur- 
chaſe, 2800 J. and was to pay G. the remaining 2300 1. The 
money was paid, and deeds were prepared to this effect. Bill, 
after the death of B. to ſet aſide the tranſaction for groſs inade · 

uacy, on payment of principal, intereſt, and coſts. Lord Thur- 


low, after obſerving that there was no proof of deceit on the part 
of C. laid down, that to ſet aſide a conveyance there muſt be an in- 
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it to 2 man of common ſenſe without producing an exclamation 
at it, If the parties, therefore, were of full age, treating on 
equal terms, without any impoſition, and there was an inequality, 
even a groſs one, the court in general had not ſet it aſide. But 
an heir expectant of an eſtate-tail he thought entitled to peculiar 
protection, not fo much on the ground of actual fraud, as for 
the pernicious conſequences of expoſing ſuch characters to de- 
| 33 The contract before him appeared as enormous as 
v. Hill (Rated 13 Vin. 544. pl. 3.), without a ſingle circum- 
ſtance to ſhade it ;z—2800/. for an annuity of 400 J. for a life 
worth, as it appeared, one or two years“ purchaſe at the utmoſt. 
And his lordfhip decreed relief upon the uſual terms of a mort- 
gage fecurity. Gwynn v. Heaton, 1 Bro. Ca. Ch. 1. 

10. A. agreed to purchaſe of B., being then thirty, but occa- 
fionally afflicted with the gout, an annuity of 50/7. for B.'s life, 
(fecured by a bond and judgment, with an aſſignment of B.'s 
falary as a commiſſioner of the tax-office,) for 200 J. which was 
paid, and A. inſured B.'s life for 200 J. far ſeven years for 
5 5 5. Gd. per ann. premium. Bill by B. to redeem, on payment 
of the purchaſe-money and intereſt. The value of the annuity 


Vas referred to the Maſter, who reported, that it was worth ten 
years purchaſe, but that the market-price was ſix. Sir Lid 


Kenyon at the Rolls being of opinion, that A. taking advantage of 
B diſtreſs had purchafed the annuity much under the market- 
price, decreed it to be fet aſide ab initio, on the terms prayed, 
This decree was afterwards, upon appeal, affirmed by Lord 
Thurl-w, who obſerved that, where the terms themſelves beſpeak 
the diſtreſs of the party, the court gives relief; here, he ſaid, 
was 23 per cent. clear profit, with a certainty of the principal 
being ſecure. Heathcote v. Paignon, 2 Bro. Ca. Ch. 167. Carysford 
v. Carysford, cited Ib. 177. S. P. 
11. A., entitled to a reverſionary legacy of 1000 /. payable on 
the death of one aged ſixty-nine, and being preſſed for money, 
employed B. as his agent to ſell it; who bought himſelf, in the 
name of another, for 300 l., which he told 4. was the higheſt 
offer he could get. The 300 J. was paid to A., his brother, and 
his tutor, in fmall ſums, 497. 10. of which, however, was de- 
nied. Afterwards A., apprehenſive that the knowledge of the 
tranſaction would reach his father, repurchaſed the legacy from 
B., who pretended it had in the interim become his property, for 
2 payable on the death of his father, who was aged fixty- 
„and ſecured by his bond. Bill by 4. after his father's 
death to be relieved, on payment of the money actually advanced, 


and intereſt. Lord Thurlow thought the purchaſe being by B. 


himſelf, when employed to ſell, was alone ſufficient to ſet aſide 
th firſt tranſaQion. With reſpeCt to the effect of the poſi-obit 
bond as a confirmation; if one, under oppreſſion or impoſition, 
give a bond, and afterwards, knowing that the bond is bad, will give 
2 new bond, that, he ſaid; will amount to a confirmation; but 


not any d done under the influence of the former tranſaction, 
. | "4 | | N on 
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and the opinion that that bond ir good. In the caſe before him, the 
bond was not given freely, but under the influence of the f 
mer tranſaction. And he decreed relief, with coſts. Crowe 
Ballard, 1 Veſ. jun. 2s 3 Bro. Ca. Ch. 117. 8. C. Norris v. 

Rodd, cited B. 119. S. P. | 
The cafes compriſed in the foregoing ſection are all of fraud upon one 
of the contracting parties, and therefore diſtributable ſolely under the 
preſent head of Contract; but there is a numerous claſs of caſes where 
the engagement is in fraud of third perſons, as in the inſtances of pri- 

vate agreements on marriage, or bn compounding debts, &c. 
caſes Mr. Viner has arranged under the heads of Fraud, Mar- 
riage, &c. where the fon deciſions on ſuch ſubjects will be found. 
are alſo collected in 3 P. Wms. 75. Cox's n. 1. and 1 Fonb. 


Tr. of Eq. 256. (x). 


(P. 2) Unreaſonable ; not decreed. (Suppl. Se.) 


1. | N Buxton v. Lifter, (M), /. 1. pl. 3. ſupra, it appeared, that 

the defendant offered the plaintiff 2800/. for the timber, 
but the latter inſiſted on 3500 J., and ſaid that A. and B., two 
timber-merchants, had valued it at fo much; and this he affirmed 
on his honour, which induced defendant, relying on the judg- 
ment of theſe men, to agree to give 3050/. for it. It afterwards 
eame out that A. and B. had valued the timber at 2500. only. 


The bil was diſmiſſed for the miſrepreſentation; but without 


colts, on the plaintiff's agreeing to give up the agreement. 

2. A. ſciſed -in fee of certain tenements in mortgage, being 
fixty years old, and in perfect health, with a view to increaſe his 
income for his life, in July 1970 contracted to convey them to 
B., free of incumbrances, on or before 31ſt October then next, 
for an annuity of 70. for his (A. “s) life, 2 half-yearly, and 
to commence from gth April then laſt, from which time B. was 
to receive the rents. In order to effectuate this contract, A. gave 
notice to the mortgagee of his intention to pay her off. The 
agreement could not be performed at the day, by reaſon of the 
indiſpoſition of the mortgagee; and two days after A. met with 
2 hurt on horſeback, of which he died in ten days, without hav- 
ing received any payment of the annuity. Io a bill againft his 
repreſentatives for a ſpecific performances it was objected, chat 
the agreement was originally unreaſonable, the eſtate being worth 
upwards of 800 J., and the annuity might have been bought for 
59ol. Beſides, it was ſaid, that B. had not carried the agree- 
ment into execution on his ſide, by paying the annuity on the 5th 
of October when it became due. And the bill, ſo far as it ſought 
a ſpecific performance, was diſmiſſed ; and the diſmiſſal was, on an 
appeal to the lords, affirmed. Pope v. Roots, 7 Bro. Par. Ca. 184. 

3. A., repreſenting himſelf to be fifty-five, in December 1775, 
fold an annuity of 3000. for his own life for 1500 J. to B., who 
inſured his life as of chat age. Two years ards, A. was 
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3 oy this he ſwore by his anſwer he did not know at the time,) 
in conſequence B. was obliged to pay an additional inſurance 
of 71.25. 6d.; and A., on this being repreſented to him, agreed 
to grant an additional annuity of 50/7. to B., to take place from 
December 1775, which was done; but, in the grant of it, a con- 
XZ dfideration of 250 J. was mentioned, when, in fact, no money was 
paid. In December 1779, there being 475 J. due for the arrears 
of the two annuities, an, agreement was entered into for the re- 
purchaſe of the annuities, and diſcharge of all arrears, for 2000 /. 
to be paid by inſtalments, with intereſt in the interim. On a bill 
by B. to enforce this contract, the value of the annuities was 
referred to the Maſter, who reported them originally worth nine 
years” purchaſe. The court, refuſing to give a ſanction to ſo un- 
conſcientious a bargain, diſmiſſed the bill. Yaughan v. Thomas, 

1 Bro. Ca. Ch. 556. | 
4 The degrees of disfavour with which unreaſonable contracit are 


viewed by courts of equity vary in proportion to the exorbitancy of the 


terms. In caſes where the party applying for a performance has alſo a 
remedy at law, it will not always follow, from the mere diſmiſſal of 
the bill, that equity would relieve the other party againf the contract, 
ſince it flill permits another remedy to remain open. See Jordan v. 
Hawkins, 4 Bro. Ch. Ca. 477. But the merits of the caſe are better 
aſcertained where equity has the ſole juriſilictian, ſince there a refuſal 
to decree rmance is tantamount to relief again/t the contract, as in 
Floyer v. Sherard, Amb. 19. and ſtated (N) ſec. 2. n. 1. pl. 6. 
ſupra, where the annuity was ſecured upon dividends of truft flock ; 
and the court, upon being urged if they would not ſet the agreement 
, at {faſt not ks extend their aſſiſtance, replied, that, in the caſe 
6 them, there was no difference betqween ſetting the agreement 
ehde and not giving relief, ſince there was no way of getting at the 
drvidends but in that court: and yet they do not appear to have re- 
garded the contract very favourably in that caſe, as may be-ſeen in 
Amb. 243. There is alſo a third and intermediate deſcription of caſes, 
where equity, without giving relief upon the expreſs ground of unrea- 
bleneſs, has laid hold of circumſtances of non-per formance on the 
ether fide to diſmiſs the bill, which, had the caſe been favourable, t 
zwould have relieved againſt, as in Keen v. Stukeley, ſtated (N 
ſec. 2. n. 1. pl. 1. and Pope v. Roots, pl. 2. ſupra: See (R) 
infra, and 1 Fon. Trea. of Eq. 120. | | 


We () Moderated. . See (R) inf. ſec. 2. pl. 2. 


e R) Not ſtrictly performed; relieved. In what Caſes. 


Sed. 1. Where not performed within the time limited. 


| The annota- 1. yEfendant had covenanted to renew the plaintiff's leaſe, at 
(95 +; "gd the requeſt of the plaintiff, within three months before the 
expiration of the then leaſe. | The leaſe being within a month of 


expiring, 


1 


diſeovered to have been ſixty-one when the annuity was granted. 


Rolls, who, thinking that a ſufficient communication had been 
made of the real ſtate of the delay, and that B. had acquieſced 


— 
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expiring, and the plaintiff having not requeſted a renewal, the — 
defendant agreed to leaſe the premiſes to other perſons. © The d 1 leg 
plaintiff then being in poſſeſſion applied for a new leaſe, which of acolliery, 


defendant refuſing, he filed his bill. The Lord Chancellor was Which, from 
clearly of opinion, that the plaintiff, having omitted to apply at agg 


the time agreed on, was not entitled to relief; obſerving, that if perty, might 
a leſſee were relievable in ſuch a caſe, he knew not where the le joflu- 


court would ſtop: it would be ſaying, the leſſee ſhould be looſe, Mar ha of 


and the leſſor bound. Allen v. Hilton, 1738, 1 Fon. Trea. of 3 
| t 

Eg. 425 (c). Chancellor 
certainly appeared, in the note which the annotator had of the caſe, to have adverted to ſuch cireum- 
ſtance : but that his lordſhip ſeemed to have reſted his deciſion upon general piinciples, and not upoa 
the particular circumftances of .the caſe. And he refers to Bayley v. Corporation of Leominſter, 3 Bro. 
Ca, Ch. 529 1 Vel. jun. 476. S. C. ſtated alſo Suppl. tit. Covenant (L. 4), pl. 6. pe, where lefſeg 
Ar ee of one of them, was held . to renewal after two 
lives had fallen . ' P a | 


2. A bill for ſpecific performance of articles of ſale was de- Ina note to 
creed in favour of the plaintiff the vendor, without any regard de 3 a 
had to his negligence in not producing his title-deeds, and not the — 


tendering a conveyance within the time limited by the articles; the third 


Lord Chancellor obſerving, that moſt of the caſes in that court, tion of 


relating to the execution of articles of ſale, were liable to this _u 8 


objection; but that he thought there was nothing in it. Gihen have been 
v. Paterſon, 1 Ac. 12. (). See Buchanan v. Burtenſbaw, flated obſerved by 


(E), ſupra, pl. 6. where failure at the day was not allowed to 5 
affect the contract even at law. | Lloyd v. 


* Collett, 
(dated pl. 5. inſra,) that it appeared, from Lord Hardwicke's notes, that, application being made within 
the time to the defendant, the vendee, to perform his contract, he ſaid be would dot, but would go 
into Scotland to avoid being compelled ſo to do. It appears alſo, it is added, from the bill in Reg. Lib. 
that the defendant had agreed to let part of the lands to the plaintiff. The defendant-in his anſwer ſaid, 
that he had made frequent applications, within che limited time, for the titieadeeds or copies z but 
that the plaintiff had neglected to produce them. 6 | | 


3. An eſtate was put up to ſale by auction on 11th November 
1791 upon certain terms, one of which was, that the purchaſe 
ſhould be completed by the 5th of April following. B. was the 
beſt bidder at 9100/., and paid a depoſit of 910 J, and ſigned the 
_uſual undertaking to complete upon Baring a good title. Toa 
bill againſt B. for ſpecific performance, he objected, that about 
the end of January he had applied for an abſtract, which was not 
ſent him; and that, after the expiration of the time for completion, 
he applied for a return of the depoſit, ſaying, he ſhould not 
proceed ; and that, a few days after 21ſt April, he received an 
abſtract, accompanied with an intimation, that à ſuĩt in equity 
muſt be determined before a title could be made, upon which he 
again declined to proceed. The cauſe came on firſt before the 
Lords Commiſſioners, who granted an injunction againſt recovery 
of the depofit at law, which was afterwards continued by Lord 
Ch. Loughborough. It then came on before the Maſter of the 


in 
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in it, or at leaſt not ſufficiently declared his diſſent from going on, 
referred the title to a Maſter. Pincke v. Curteit, 4 Bro. Ca. Ch, 329. 


: 


8. P. in Fordyce v. Ford, ib. 495. 
4. C., on 1oth Auguſt 1792, agreed to purchaſe certain 


| ona nemes for 2600/., the purchaſe to be completed on or 


fore 25th March 1793; and he paid 100/. depoſit. To a bill 
filed againſt him on 6th. November 1793 for a ſpecific perform- 
ance, and for an injunction in an action for the depoſit, his de- 
fence was, that he had frequently, between 1oth Auguſt 1792 
and 25th March 179% applied to J. the auctioneer, and V. the 
vendor's folicitor, for an abſtract of the title, to no effect; that 


mortly after 28th March 1793, he applied to J. for the depoſit 


and intereſt, who deſired him to write a letter to him, which he 
might ſhew V., which he did on 4th April 1793, infiſting on his 
depoſit ; that he repeatedly applied ſor his depoſit between 4th 


Adil and 10th June, when he brought his action; that no ab- 
ſttract was delivered till 16th 'September following, when he was 
out of town; that on 25th October upon his return he wrote to ., 
| infiſting that he would not complete. C. alſo ſtated by his anſwer 
the values of the ground - rents, and of the government long an- 
nuitzes when he contracted, and on 16th September 1793, and in- 


ferred, that the value of the former had diminiſhed 5604. and 
upwards; that had he been furniſhed with the abſtract in due 


time he believed he could have re- ſold the ground-rents to ad- 


vantage. In ſupport of the injunction it was urged, that lapſe 
of time was not regarded in equity, and that greater delay had 
occurred in many caſes where e had been decreed, and 
Pineke v. Curteis (pl. 4. ſupra) was cited. But Lord Ch. Lough- 
berough conſidered the conduct of the vendor as evidence of an 
ment, and refuſed the motion. Lloyd v. Colett, 4 Bro. 
469. See Potts v. Webb, cited B. 330. . 


Ch. 
5 An agreement 

which the purchaſe-money was ſtipulated to be paid at a given 
day, which not bei egg y done, the vendor was diſcharged 
from his contract; Lord Ch. Loughborough obſerving, that it was 
of the eſſence of juſtice that a contract, reſpecting a reverſionary 
eſtate, ſhoald be executed immediately, fince no man ſells a re- 
verfion who is not diſtreſſed for money: intereſt, he added, in 
ſuch a caſe, could be no compenſation for the delay. Newman 
v. Rogers, 4 Bro. Ch. Ca. 31179. een 


855 2. Where not ftr ain performed in other reſpects. 
1. A. the Father, being tenant for life, remainder to B. his 
ſon (the plaintiff), the latter conveyed the inheritance to the 


former, to enable him to pay his debts, and A. mortgaged the eſtate 


to C. for 4053 J. By ſubſequent articles, 4. and B. agreed that 
C. ſhould be put into poſſeſſion, and à receiver inted, w 
ſhould, out of the rents, pay the intereff 


Loo/. 8 2 | 
[principal to C., and the reſidue to H. and; B.; and C, weed bo 


abate 500/, After this, A. received two half-years' rents from t 


15 tenants, 


was made for the ſale of a reverſion, in 
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fenants, and died. On a bill by B. for ſale, c. the queſtion 
was, whether he ſhould pay the 4053/7. or only 3553/7., ſince A. 


had broken the agreement by receiving the rent ?—Lord Hard- 


wicke, after obſerving that the breach of the terms of a voluntary 
compoſition of an exiſting debt, to be paid at a certain time, or 
in a certain manner, was one of the excepted caſes in which 
equity would not relieve, proceeded to inquire whether ſuch was 
the ſituation of B. in the caſe before him. And this he denied, 
fince B.'s concurrence in the articles appeared to have been the 
inducement to C. to enter into the compoſition ; and he cited 
Delamere v. Smith, ffated 5 Vin. 550. (R), pl. 1. as in point. And 


held, that B. was entitled to relief on making compenſation... 
. Roſe v. Roſe, Amb. 331. 


2. Contract for a leaſe, under which the leſſor was to pay the 
land-tax. The Lords Commiſſioners decreed performance; but 
(the leflor appearing to be hardly uſed) with the variation, that 


the tenant ſhould pay the land-tax. Lord Ch. Loughborough, on 


a rehearing, reverſed the decree, and diſmiſſed the bill ; obſerv- 
ing, that equity cannot ſpecifically perform an agreement with a 
variation. Jordan v. Sawkins, 3 Bro. Ch. Ca. 388. 4 B. 477. See 
Warrington v. Langham, flated 19 Vin. 299. pl. 8. 

3. Plaintiff agreed to complete a houſe for defendant according 


to a plan delivered by the latter's ſurveyor, and to lay out 300d. 


upon it. All expences above that ſum were to be paid by the de- 
fendant, who, when it was finiſhed, was to accept a leaſe of it. 


After the work had proceeded for ſome time, the defendant's 
| ſurveyor got poſſeſſion of the plan by a ſtratagem, and refuſed to 


redeliyer it. To a bill by plaintiff for ſpecific performance, after 


having finiſhed the houſe, it was objected, that he had made fome 


deviations from the plan, which had increaſed the expence about 
50 J. But the court ſaid that ſmall deviations would not be ma- 


terial ; otherwiſe, if obſtinate or corrupt. The not producing the 


plan, they added, was a ſignal defect in the defendant's caſe; 
and it was referred to the Maſter to report upon the facts. 
Craven v. Tickall, 1 Vef. jun. 60, See Jordan v. Sawking, (H), 
imer v. Orchard, (I), ſupra, pl. 12. 

4. An eſtate of 186 acres was advertiſed for ſale as being all 
free hold, but about two acres of it in a park appeared, after the 


fale, to be held at will. A treaty then took place between B. the 


owner of the two acres, and the vendor for an exchange; pend- 
ing which, at the time fixed for the completion of the purchaſe, 
the purchaſer took poſſeſſion forcibly, and afterwards held out to 


B. that he might make what be pleaſed of his land, for the 


vendor muſt have it in order to complete his contract. On the 
bill of che vendor, the purchaſe-mapey was decreed to be paid 
with 4 per cent. intereſt from the time fixed for completion; and 
an inquiry was directed as to what ought to have been the com- 
penſation at the time for the two acres, and the outgoings, both 
of which were to be deducted from the purchaſe money; though, 
added his lordſhip, © if the Maſter think upon it as I do, he will 


co not 
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© not allow more than if it lay in the middle of a waſte at the 
\ « furtheſt end of the kingdom.” Calcraft v. Roebuck, i Vf. 
| Jun. 221. | 
5. An eſtate was repreſented in the particulars of ſale as being 
freehold, with a leaſehold adjoining, held for a term of 2000 years; 
but nearly the whole of the land proved to be held under the term. 
The Maſter of the Rolls ſaid that, had the purchaſer made the ob- 
ayer when the abſtraQ of title was firſt delivered to him, which 
did not, he ſhould have. thought that the purchaſe ought not 
: to have been decreed. Ford v. Fordyce, 4 Bro. Ca. Ch. 495. 


- For more of Contra? and Agreement in general, ſee Afjons, 
| 8 Covenant, Extinguiſbment, Frauds, Grants, Marriage, Mort- 
. . gage, J. endor or endee, and other proper titles, 


* 


cA3 Contra Formam Statuti. 


Secs if the 1. AFTER verdict of guilty upon an indiAment againſt the 
| offence i0- defendants for obſtructing the mayor and commonalty of 
— ol the city of London in making a #3 towing-path on the ſoil of 
dated by the river Thames, under powers inveſted in them by fat. 14 G. 3. 
Fine © 91. and 17 G. 3. c. 18.3 it was moved. in arreſt of judgment 
P. C. c. 25. (int. al.), upon the ground that the offence being for ob- 
£116. ſtructing the execution of the ſtatute, the indictment ought to 
have concluded (which it did not) that the defefendants had acted 
contra fermam flatuti. But it was obſerved by Aſbburſt, J. that it 
| was an offence at common law to. obſtruct the execution of an 
- aft of pafliament ; and Buller, J. ſaid, the indictment would have 
been wrong if it had concluded ſo. Rex v. Smith and others, 
. Trin. 20 G. 3. Doug. 444. | Ls nf 
1 Jt was ad- 2. An indictment ſtated, that the defendant made an aſſault, 
— againſt the form of the ſtatute, c. It was moved in arreſt of 
that a count judgment, becauſe the offence is only an offence at common law. 
in anindit- But the court ſaid, there was no foundation for the objection, 
— the words © againſt the form of the- ſtatute” might be rejected 
be good at 2s ſurpluſage, Rex v. Matthews, Hil. 33 G. 3. 5 Term Rep. 
_ common FB, R. 162. FA 4 | | | 
Aach the copc!alion thereof be . againlt the form of the fatute,” Rex v. Bechert, Trin. 28 & 
29 C. 2. Sayer, 225. | 0 ; | K 
For more of Contra Formam Statuti in general, vide Indifiment, 
and other proper titles. r 2 , = ; 
44 * : 1 * * i 4 
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a. 


Contra Paten. L 


1* an \ indiftment for perjuty, the 2 was 3 to have been | 


committed in the time. of the late king, and it concluded 
vgainſt the peace of the preſent king. Upon error brought, this 
was held to be a fatal III Rove vs Loan Lookup, 3 
Burr. 18 


For more of Contra Pacem in general, vide bann, a POR 
proper titles. 
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Contribution and Average. 151 


(A) In what Caſes ; and how, in opc ion. Nee 


Y. Tron charges all his worldly eſtate with the pay- 
ment of his debts, and dies ſeiſed of freehold and copyhold 

eſtates, both which he particularly diſpoſes of by his will z the copy - 
hold eſtate, though i ſurrendered to the 3 the will, ſhall con- 
tribute pari paſſu with the freehold. 3 P. Wrms. Harris 
v. Ingledew, 1 775 - I 96 

2. Teſtatur dies gebe by bond, and ſeiſed in fee of divers 
lands, part of which he deviſes to J. S., and the other part he 
deviſes to his heir at law: though this latter deviſe is void, (as to 
the purpoſe of making the heir take otherwiſe than by deſcent,) 
pet it ſhews the teſtator's intention, that the heir ſhould have this 
and; and therefore (as it ſeems) the land deviſed to J. S., and 
the other lands deviſed to the heir-at law, ſhall contribute in 
portion to pay the bond debts. NO ROME (. . 


For more of Contribution and Average in ral, ſee Charge 
Deviſe, Mortgage, g Policy 0 Infuranct, Rent, Surety, ' © 
. Trags and Nawegetive, tat other proper titles. | 


N Re 


A1 Conuſanee of Pleas. 


S (M] At what Time it may be demanded (a). 
(a) Vide poſt, letter (M. 2), pl. 6. | | | | 
1. PER cur. Claim of cognizance by the Univerſity of Oxford 
© * diſallowed, as coming too late after plea pleaded and repli- 
cation tendering an iſſue. Rule to ſhew cauſe why the claim of 
cognizance ſhould not be allowed, was diſcharged. Wells v. 
Trebern, an Attarney, Mich. 14 G. 1. Barnes, 346. | 
2. On the 21ſt epa 1769, the plaintiff ſued out a common 
eapias ad reſpondendum againſt the defendant to anſwer the plaintiff 
de placito-quare clauſum fregit at Oxford, teſted the laſt day of the 
_ Michaelmas term, returnable on the morrow of the 
unification, 3d February: on the 24th. January the defendant 
was ſerved with proceſs, and appeared . 6th February ; on 
the 3d April, in Hilary vacation, a declaration was delivered, in- 


titled of Hilary term; on the firſt day of Eafter term à rule to 


_ plead was given, aud on the 3d day of that term the attorney of 


the Chancellor of the Univerſity of Oxford claimed conuſance, 


and prayed that the fame might be allowed; which was refuſed, 

for that, amongſt other caufes, the claim was not made in due 

time. And che court thought that the claim might have been 

entered upon the roll of Hilary term; for as the plaintiff had 
2 declaration to be of Hilary term, ſo the claim mi 

- have feigned to be made in that term; but ſuppoſing that 

could not be, and that it might be mgde and entered after a ſpe- 

cial imparlance of Eafter term following, the claim muſt be made 

the very 2 day of the term; but the court were of opinion that 

it might have been entered as of Hilary term, and on the firſt day 

of Eafter term the court ſhould have been moved to have it al - 

lowed; for many caſes in the books. ſhew that conuſance ef pleas 

| muſt, be demanded the Grit day the party hath in court, even 

5 1 of the writ, if the cauſe of action appears 

2 in z if it does not, then upon the firſt day given upon the 
declaration. Leafngby. u. Auith, Tria. 9 G. 3. 2 Wulf. 406. 


D (M. 2} Cobufance; how to be demanded and en- 

N 0 tered. Proceedings and Pleadings. 
1. I Univerſity of Cambridge elaimed conuſance, and 

T duced the > een 1 5 the Chancellor that the —— 
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cauſe it was ob- 
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jected that it ought to be entered on a roll, and an affidavit to ve- 
rify the certificate ſhould be produced; and of that opinion were 
the court, and diſcharged the rule, and then it was too late to 
make a new claim. Paternofter v. Graham, Trin. 2 G. 2. Str. 8 10. 

2. Upon a motion for conuſance to be allowed to the Univer- 
ſity of Oxford, Lord Hardwzcke, C. J. inquired when the action 
was brought, as the party claiming ought to come primo die. That 
being explained, an entry of a warrant of attorney from the Chan- 
cellor of the Univerſity to claim conuſance was read ;—then 


an entry of the latitat ſued out of the K. B.; —then the 


letters patent to the Univerſity then an exemplification of the 
act of parliament which confirms thoſe letters patent ;—then a te- 
cord of the like conuſance allowed them in this court. Poe. 


- 1710, Ratulo 330. Then affidavit that the defendant is a barber 


in Oufords and was matriculated in the Univerſity, and dwells in 
the Univerſity ; and another affidavit that he is a ſervant of New 
College, with a ſtipend ; and the warrant of attorney was likewiſe 


read, and thereupon a rule was made to ſhew cauſe, which not 


being ſhewn, the rule was made abſolute. Woodcxhe v. Brooke, 
Eaft. 9 G. 2. Rep. Temp. Hardw. 241. $ 
3. In an action of aſſault the latitat was of Michaelmas term, 
but the defendant never appeared, and in Hilary term follow- 
ing the plaintiff entered an appearance for the defendant, and 
filed common bail, and left a declaration in the office. Before 
lea pleaded or imparlance prayed, conuſance was claimed by the 
Univerſity of - Oxford, ſtating the charter of the Univerſity con- 
firmed by the fat. 13 Elia., and alleging that the defendant was a 


rivileged perſon, as being matriculated and a fellow of Brazen - 
%, where he was a maſter of arts and in holy orders. The 


claim was under ſeal of the Chancellor's office, and was (previous 


to the motion) entered upon record, together with a letter of at- 


torney from the Chancellor empowering an attorney of X. B. to 

in his name and demand the conuſance; there were alſo 
afhdavits from the defendant himſelf and another perſon, which 
proved him to-be, at the time of the writ ſued out and of making 
the claim, a matriculated perſon. On reading all which; and alſo 


the charter of H. 8. under the great ſeal, and an exemplification- 


of the flat, 13 Elia. (which, though printed in the ſtatute-book, 


is only a private act), the court granted a rule to ſhew cauſe _ 


the conuſance ſhould not be allowed, and in the mean time 


ſtate 


ange ſtay. Kendrick v. Kynafton, Hil. 4 G. 3. Blackft. 454. 
_ As 


| claim of conuſance is a demand of ſomething guod 
4 dabitur, it muſt be perfectly entered upon record, and muſt 


couttsz there ought. to be no diminution of any part 
of the proceedings in the cauſe, but the whole progreſs thereof 


mil che inſtant of making the claim ought to be entered upon the 


L = 
4 
* 


4 ſaid deſendant, by A. B. — 


and then the ſame roll the entry goes on thus: And 
yy = —— 8 
ence,) © and hereupon 


fendant ſays no more, nor makes apy. 
Es " Xa a comes 


. * % * « * 
4 * ; * 


thing that is to take away the general juriſdiction of 
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Conuſance of Pleas. 
comes G. H. E. of L. Chancellor of the fair Univerſity of Ou- 
«* ford, by C. D. his attorney, to demand, claim, proſecute, and 


K defend his liberties and privileges thereof ; that is to ſay, to have 


entered in due form to the end thereof, which concludes thus, ) 


„the conuſance of the plea aforeſaid ; (and ſo the whole claim is 


« and the aforeſaid Chancellor demands his liberties and priyi- 
x leges aforeſaid, according to the form and effect of the letters 


4 patent aforeſaid, and the confirmation aforeſaid in this plea be- 
* tween the parties aforeſaid, here in the court of the lord the 


« king now depending, to be allowed to him, as heretofore hath 
* been allowed (a). The proceedings i in the cauſe, ſo far-as they 


have gone, ought to be ſtated in the ſame roll with the claim, be- 


cauſe the court, if the claim be allowed, does not ſo abſolutely 
diſmiſs the cauſe that it can never be brought back again, but 
the parties have a day given them in the court of the party claim - 
ing conuſance, and i if that inferior court do not do full and ſpeedy 
Juſtice, they ſhall return again to the king's court for juſtice. 
After the entry of the allowance of the claim, the further entry 


| apon the ſame roll runs thus; viz. Et ſuper hoc idem attornatus 


eorundem abbatis, et conventus hic incuria prefixit diem partibus præ- 
diftis coram ſeneſchallo ipſorum abbatis, et conventus apud T. infra 


is DPundredum predifum die lune proximo poſt feſtum Pentecoſtes praxi- 


mum futurum. Et dictum eft eidem attornato prædictorum abbatis. et 


| er quod patribus prædictis plena et celeris fuflitia inde exhibe- 


uin 1 &c.; ſo that for good cauſe ſhewn the cauſe 
may * again, and a reſummons awarded, and parties go 
on again from the period or ſituation the cauſe was in at the time 
of the allowance of the claim; which ſhews the neceſſity of 


»ancceſlary. ſtating all the 8 in the catry on the roll. Leafingby v. 


e Trin 9 


ö Leaſe Fngby v. Smith, Trin 


2 Wil. 406. 

5. Where cadets | is claimed under a charter or private at 
of parliament, they ought to be fully ſet forth, as the court is 
not bound to look into wi! 4 private charter and aft of e 

3. 2 Will. 406. 

6. On the firſt day of Hilary term a motion was made for a 
rule upon the proſecutor to ſhew-cauſe why conuſance ſhould not 
be allowed to the Univerſity of Cambridge. The warrant of at- 
torney, to claim of conuſance, the charter, and the act of parlia- 
ment, were all produced in court, and the rule granted. (Vide 
the ſorm of the rule, Burr. 2820.) The caſe was, that an indict- 


ment had been found at the quarter ſeſſions at Cambridge, holden 


T2 3 noe It was for an aſſault and battery committed upon 
the'18th 


was matriculated upon the day on which _u_ indictment was pre- 
ferred. Both the defendants appeared at the April: ſeſſions, in 
purſuance of a recognizance which they had entered into for that 
purpoſe: before a juſtice of peace for the town and county of 


" Cambridge to anſwer for the aſſault ;- but they did not then plead. 


62:25 


preceding by A. and O., upon F. the Univerſity 
printer, at a public coffee· houſe in Cambridge. The defendant G. 


Whereupon a warrant was obtained from the Lord Chief Juſtice, 
6, between 
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between that April ſeſſions and the next Mid/ummer ſeſſions, 
againſt the defendants, upon the uſual certificate, That an in- 


« diftment had been found againſt them, and that they had not 


« appeared to it.” The defendants, upon this, entered into a 
. recognizance to appear and plead at the then next quarter ſeſſions, 
The defendants then ſued out a certiorari, bearing teſte on the 19th 
June, (the laſt day of Trinity term,) returnable on the morrow of 
All Souls, to remove this indictment; and they entered into the 
uſual recognizance, to plead to it, and try it at the next aſſizes 
for the county of Cambridge. They appeared, however, at the 
before-mentioned Midſummer ſeſſions z and, before they made any 
uſe of their certiorari, they moved (by their counſel) to ſtay pro- 
ceedings on the indictment; alleging, That the Univerſity of 
% Cambridge had conuſance of the matter.” But their motion 

was refuſed, Upon which refuſal they produced the certiorari. 
Upon the 5th November following, the warrant of attorney, ( To 
« claim conuſance,” was made; and the next day, (upon the 
6th) the conuſance is claimed : it is alleged by the claim, to be 
on the Morrow of All Souls. The conuſance avers the defendants 
to be fellow-commoners; and the identity of their perſons ; and 
that the offence was committed within the juriſdiction of the 
Univerſity ; and they produce the exemplification of their patent 
from Queen Elizabeth and put their attorney in their place ta 
claim conuſance in their names. The principal objection made 
to this claim of conuſance was that it came too late, as it ought 
to have been made on the firlt ſeſſions when the defendants ap- 


| peared. And Lord Mangfeld, C. J. in delivering the opinion of 


the court, obſerved the eſtabliſhed rule of law to be, that conu+ 

ſance muſt be claimed in the firſt inſtance, or at the firſt day; 
and this is a proper and reaſonable rule ; for if there were not 
ſome reſtriction as to the time of claiming conufance inconve- 
nience would enſue. Though all the ancient reſolutions concur 
in this opinion, yet there has been a variety of opinions what ſhould 
or what ſhould not be accounted a coming in the firſt inſtance 


within the rule. And this notion of coming in the firſt inſtance, . 
which ſome have ſaĩd mult be the firſt day, others that it muſt be 


every day, is to be expounded according to the authorities by the 
true meaning and reaſon of the rule, and not in every caſe to be 
ſtrictly confined to the ſame point of time, For inſtance, the 
return of the original writ in treſpaſs, where place is named, or 
precipe quod reddat where land is demanded, may be the firſt in- 
ſtance; becauſe in theſe caſes the writ tells where the cauſe of 


action ariſes. But in debt or detinue it is otherwiſe ; for it is not 


known where the contract or obligation was made, and therefore 
till the plaintiff has counted, the claim needs not to be made: ſo 
in replevin, the place where the cattle was taken does not appear 
till the plaintiff has counted if it be between ſtrangers. But if 
replevin is ſaid againſt the lord of the franchiſe himſelf, there the 


lard's claim would come too late after the count; becauſe the | 
lam intends that he knew where the taking was made, being h, 
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Conuſance of Pleas, 
ſelf a party, and ſo, by not demanding his privilege on the writ, 
he gave the court ſeiſin of the cauſe; for the lord muſt uſe no 
delay. From theſe authorities two conclufions follow, 1ſt, that 
before any perſon is bound to claim conuſance, he is intended by 
law to have had ſome legal notice of his franchiſe being intrenched 
upon, and therefore it is ſaid to be named conuſance; 2dly, that, 
in order to bar him from making the claim, there ought to be 
ſome laches or default in him, and a time ſhewn when he might 
have claimed it ſooner after ſuch legal notice. His lordſhip, after 
ſtating the caſe, added, that here was legal notice; that the 
offence was committed and proſecuted too within the claimant's 


© Franchiſe on the 12th April: for ſo it appeared upon the face of 


the record, and therefore it was as ſtrong as where the law in- 
tends notice from the writ where the cauſe of action ariſes in the 
Caſes alluded to. The proceedings upon the indictment had been 


In the uſual courſe in a court of record within the franchiſe, and 


the defendants were bound to appear and anſwer to the indict- 
ment (if found againſt them at the April ſeſſions). But it was 
not neceſſary to determine that the claim ſhould have been made 
then; for they were bound by the ſecond recognizance to appear 
and plead at the Midſummer ſeſſions z and they did then appear 
and made an ineffectual effort to take advantage of the claim 


the Univerſity againſt the juriſdiction of the ſeſſions. Here then 


was a time ſhewn when the claimants might have made their 
claim; and there was no pretence to ſay that the proſecutor did 
any act to prejudice the lords of the franchiſe, or ouſt them of it 
collufively, or uſe any artifice to prevent their making their claim 

ey came too late : they did not uſe the writ 
of certiorari till after their motion upon the claim had been heard 


and denied, and when the claim was, in fact, made in the K. B. 


The court were in full poſſeſſion of the cauſe upon the writ of 
certiorari, which was returnable upon the Morrow of All Soulf. 
Rex v. Agar and O*Meara, Hil. 12 G. 3. Burr. 2820. 


. (N. 3) Allowed, in what Caſes. 


7s. ae ang 


XI full and ſpeedy juſtice between the parties, they ſhall re- 
urn to the king's court again for juſtice ; and upon good cau 
- Gewn, a reſummons will be awarded, aud the parties ET. 


HE courts at Wefminfter will not allow a claim of conuſance 
made by the univerſity of Oxford, if it be not clearly made 
appear that the defendant is a refident within the univerſity; 
continuing to be a member with 2 temporary reſidence is not ſuf- 
ficient. 8 clerk, Trin. 6 G. 3. 2 Wilf. 310. , 


| Ins O) Condlance. Reſummonsz in what Caſes i 


lies. 
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Conulance of Pleas. 
in the court above from the period or fituation the cauſe was in. 
at the time of the allowance of the claim. Leofingby v. Smith, 
Trin. 9 G. 3. 2 Wilſ. 406. ; 


For more of. Comifance of Pleas in general, ſee Fines (C), 
Judge (A) Prohibition, Reſummons, Univerſity, and other 
proper titles. | MTS | 
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Copyhold, 


(B) What is or may paſs as Copyhold, 


BY 4 Car. 1. the king made a grant in fee of the manors of 
B » 


and B., with their rights, &c. except all foreſis and 
#haſes, and all parks, &c, The king being afterwards deſirous to 
approve the foreſt of D., (of which certain wards, wherein the 
copyholders of the manors of D. and B. had common, were 
part,) it was decreed, in a cauſe inſtituted in the Duchy Court of 
Lancaſter on the behalf of the king againſt the commoners, that 
the king ſhould have one third of the wards diſcharged of all 


399 


rights of common, and that the ſoil of the other two thirds 


thereof ſhould be conveyed to truſtees and their heirs, for the uſe 
of the commoners and their heirs in fee farm and free cage, as of 
bis majefly's manor of E.; and the ſame two third parts were by 


lord and the copyholders of the manor of B. and D., whether the 
lands conveyed to truſtees for the copyholders, in lieu af their 
common, were freehold or copyhold, it was infiſted on behalf of 
the lord, that they became copyhold by operation of -law, as an 
accefſary, following the nature of its principal. But it was held 
in B. R. that the lands in queſtion were freehold; for it is an 
inſeparable incident to copyhold tenure, that it muſt have exiſted 
nn * of mind, and it cannot be — at _ . e 
an s V. Jodurel, 2 Durnf. & Eaft. 415. Spe 7 nm 
Gin, Patel — tit. Common (E. a), ante. 5 


(D) How it differs from a cuſtomary Freehold. 


Ln Hardwicke held, that a deviſe of cuſtomary freebold, 
where there is nd cuſtom to ſurrender to the uſe of a will, 


maſt be according to the ſtatute of frauds, Halo v. Grill, 


WN * 'N 4 


letters patent granted accordingly. - On a queſtion between the 


310 | _Copyhold. 
(LY To whom it may be made. 


| A Grant by the lord of the manor of copyhold lands, parcel 
& of the ſame to his wife immediately, is void z becauſe the 
are but one perſon in law. Firebroſs v. Pennant, 1 Will. 255. M 
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A . 
AL | | F. 2) Cuſtoms, Pleadings. 
1. A CTION of treſpaſs for taking and carrying away ſo many 
cart- loads of ſtones the defendant juſtifies and pleads, tha: 
the locus in quo is part of the waſte of the manor of L., and that 
there are many quarries of ſtone there which are open, and that 
time out of mind there was an antient cuſtom quod liberi tenentis 
aliquorum antiquorum meſſuagiorum five terrarum within the manor _ 
by themſelves and their ſervants to dig, and carry away ſtones. for 
repairing their houſes or building others. Per tot. cur.— This is 
an ill plea; for it ought to be pleaded by preſcription and by my 
of que eftate, and not by way of cuſtom, which is the way o 
leading by copyholders only : tenant for life cannot preſcribe 
Indeed. but here tenentes terrarum in law fignifies tenants of 
freehold and inheritance. Thompſon v. Roberts, Hil. 5 G. 2. 
Farteſe. 339. * | 
2. A cuſtom may be alleged for a particular tenant where the 
neceſſity of the caſe requires it; as in caſe a copyholder claims a 
right of common out of the manor he muſt lay a preſcription in 
the lord; but where he claims a common in the waſte of the lord, 
he having ſtrictly no inheritance in his lands, but only tenant at 
will, and for that a preſcription muſt always be had by way of 
que eflate, which he cannot allege, not being tenant in fee; for in 
ſtrictneſs the fee-fimple is in the lord, therefore the law permits 
him to allege it as a cuſtom in the occupier of ſuch a piece of 
land, &c. Per Lord Hardwicke, C. J. in Sharp v. Lowther, Trin. 
9 G. 2. Rep. Temp. Hardw. 293. | | 
3. Where a cuſtom is alleged it muſt be proved exaQtly as it is 
laid, otherwiſe the party fails. B. 294. | 
4. Action on the caſe by one commoner againſt another for 
incloſing part of the common. Plea, 1ſt; general iflue ; 2dly, 
that defendant was poſſeſſed of certain land in the ſaid common 
field, and that it had been a cuſtom time out of mind for all thoſe 
who had any lands in the ſaid fields to-incloſe as much thereof 
ad libitum as they pleaſed, and that by virtue of his poſſeſſion and 
of the cuſtom he incloſed: the plaintiff traverſed the cuſtom, and 
ifſue was joined-thereon. After verdict for the defendant, the 
caſe coming before the court upon another point, it was ſaid by 
Lee, C. J. and Deniſon, and not denied by the other two juſtices, 
that in an action upon the caſe as this was, this cuſtom might have 
— | been given in evidence upon the general iſſue, for it proves the 
: defendant-not guilty of the gravamen laid in the plaintiff's decla- 
25 a _ 4 Ba | ration 
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ration; and a defendant in an action on the caſe may give in evi- 
dence any matter that deſtroys the plaintiff's action, but that in 
treſpaſs vi et armis the ſpecial matter muſt be pleaded, and there 
the defendant muſt confeſs and avoid; but in an action on the 
caſe it-is otherwiſe. Barber v. Dixon, Hil. 17 G. 2. 1 Will. 44 - 

5. In a ſpecial verdiCt it was ſtated, that from time whereof, 
c. there had been a court-leet within and for the hundred of 
V., and that at ſuch court · leet two perſons, being reſiants within 
the hundred from time whereof, &c. had been annually choſen 
to ſerve the office of conſtable, &c.z and in another part of the 
verdict it was ſtated, that by ancient cuſtom the refiants of a 
certain tithing had been elected to be conſtables of the hundred, 
and by ſuch ancient cuſtom have ſerved as ſuch. It was objected 
that this finding of the cuſtom was imperfect, as being a fading 
of evidence not of facts. But the court were of opinion, that, 
by the words ancient cuſtom, the jury meant ſuch cuſtom as 
before mentioned, which is immemorial, and that the words they 
had uſed conveyed their meaning. Rex v. Genge, Hil. 14 G. 3. 

13. | 
6. 38 the defendant avowed the taking under an an- 


cient cuſtom that time out of mind the lord of the manor, upon the 


death and alienation of every tenant, was entitled to the ſecond beſt 
beaſt; if but one, then to that one beaſt; and if no beaſt, then to a 
compenſation in lieu thereof. Upon the evidence it appeared, 
that to the cuſtom ſtated in the pleadings there was an exception 
of meſne ſeignories, burgage-tenures, and alienations to the uſe of 
the alienees and their heirs. The plaintiff had a verdict; but 
upon motion a new trial was granted, with liberty to the defend - 
ant to amend, the cuſtom ſet out being different in point of form 
from that proved. Griffin v. Blandford, Eaft. 14 G. 3. Cowp. 63. 
7. In treſpaſs quare clauſum fregit, the defendants pleaded that 
in quo was parcel of the manor of H.; that an ancient 
meſſuage and twelve acres of land were parcel and a — 
tenement of the manor, and demiſed and demiſable by copy 
court-roll, c.; that there is a cuſtom within the manor, that 
from time immemorial all the cuſtomary tenants of the ſaid cuſ- 
tomary tenement, with the appurtenances, for all the time afore- 
faid, 1 had and uſed a right of common in and upon the locus 
in qus for all commonable cattle levant and couchant upon the ſaid 
cuſtomary. tenement,. and alſo.common of turbary, and then a title 
was deduced from the lord of the manor to the defendant.-'The re- 
plication traverſed the cuſtom. Qn the trial the plaintiff proved, 
that the tenement was built within twenty years, and was not 
built upon the ſcite of any ancient mefſuage ; to this evidence the 
defendant's counſel objected, inſiſting, the antiquity of the 
meſſyage was admitted by the replication, which only traverſed 


the cuſtom. . But Wi/on, J. before whom it was tried, was of 


opinion that the antiquity of the meſſuage alſo formed a part of 


the cuſtom, and was involved in the ifſue thereupon in the man- 


ner in which it was pleaded. TRE AT LS TENOR | 
\ b , 


* 
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Copyhold. 
It was afterwards moved ſhould be ſet aſide ; but the court (X. J.) 
agreed in opinion with the judge who tried the cauſe, that the 
evidence diſproved the cuſtom which was traverſed. Dunſtan v. 
Trefides and anther, Mich. 33 C. 3. 5 Term Rep. B. R. 2. 


. a) Surrender. By or to Feme Coverts, 
> Infants, Ge. 


1. A Cuſtom for feme covert to furrender” her copyhold land, 
| without the affent of her huſband was determined to 
be bad. Stephens v. Tyrrel, C. B. 1 Will. 1. 6. 

2. Whether a ſurrender by feme covert of her copyhold with- 
out her huſband's jo Joining, but in his preſence, is good, ſee 
N N 1 Vef. 229. 

. Whether the ſurrender of a feme covert, empowered by 
articles of ſeparation to enjoy her own eſtate, is good, was made 
a queſtion, but not decided, in 8880 v. Collinſen and Peri 
2 Bro. Ca. Ch. 377- | 


d. a) Surrender to he Uſe of a Will 


9 nd Doe , Davy, tated in Suppl tt 
"Die (Dre 


(i. a) In what Caſes a Surrender 10 neceſſary. 


eee Ne in truſt for 
baron and feme for their lives, and the life of the ſurvivor; 
with retnainder to the heirs of their bodies, remainder to the 
baron and his heirs. The baron deviſed 1 Sr. in 
"= terms as were held to compriſe the holds, to certain 


perſons in his will mentioned, and died wi Pat ſve. Held, 


that the truſt-eſtate of the copyhold paſſed by the will, although 
no ſurrender was made to the uſe of it; which need only be done 
the perſon having the legal eſtate. . Car v. Elliſon, 3 Ath. 73. 

1 389. Tall v. Page, 2 B. 38. Allen v. 
Poulton, 1 ef. 122. Rogers v. Bb. 485. r 7. 
er chat e = : 


7 OD PCEEE aux 


| for the purpoſes of the 


Copyhold. 


, . 


(M. a) Want of Surrender, or defective Surrender, 


ſupplied or not. In what Caſes. 


Deſects in the Surrender of Copyholds, and in the Execution 
of Powers, are governed by the ſame Rules. Chapman v. 
Gibſon, 3 Bro. Ca. Ch. 229. See Suppl. tit. Powers (A), 15. 


88, 1. In favour of what Deſcription of Perſons. 


1. 1 * decree ads in che caſe of Jennings v. Moore, Bin- 


corne, and others, ſtated in 6 Vin. 55. pl. I 5. was, upon an 
appeal by Blincorne to the Houſe of Lords, confirmed. 1 Bro. 
Ca. Par. 244. It there appears, that B. the purchaſer contracted 


with the mortgagor for the eſtate in mortgage, for the purpoſe of 


ſecuring a judgment debt due to himſelf from the latter. 

2. A 5 deviſed in theſe words: I give all and every 
& my freehold and copybold meſiuages to A. B., and the heirs of 
se his body (having ſurrendered the copyhold part thereof to the 
&« uſe of this my will).“ Teſtator had then two copyhold eſtates, 
one of which he ſurrendered, and the other not. It being clearly 
the teſtator's intention that both the copyhold eſtates ſhould pals, 
as the words which appeared reſtrictive were in a parentheſis, and 
in the nature of a recital, therefore not like words containing a 
deſcription ; and the deviſe being in favour of a younger child, 


' otherwiſe unprovided for, the heir at law was directed to ſur- 


render the latter copyhold to the uſes of the will. Banks v. 
D 3 Ati. 55. 1 Yef. 64. S. C. | Rumbold v. Rumbold, 
3 Fe. jun. 65. S. P. | | 

3. Teſtator gave to his fiſter all his eſtates in A., and died 
ſeiſed of copyholds there, which he had not ſurrendered to the uſe 
of this will. Lord Hardwicke refuſed to ſupply the want of 2 
ſurrender ; obſerving, that the court had refuſed it even in the 
caſe of a grandchild, and only did it for a wife or a child, In 
Goodwyn v. Goodwyn, 2 Vef. 228. | 
Fr” A in Byas v. Byas, 2 Ye. 164., Sir J. Strange at the Rolls 
obſerved, that in the favourable inſtances of wife, children, and 
creditors, a court of ply yi ſupply the want of a ſurrender 

ill, but not for others. - : 

5. At a hearing in Chancery, the defect of ſurrender of a cop 


. 
* 


hold to the of a will, was directed to be ſupplied in favour 


of the widow and children: the court declaring, it need not be 
ſaid they were unprovided, for the father was a judge of that; 
but that a grandſon or natural child has been held not within the 


rule, and * a couſin of the teſtator was not. In Tudor v. 


© 


af 2 Foe 53. | -*. 
FL : | Fs 6. Teſtator 
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Coppbold. 


6. Teſtator deviſed all his cuſtomary or copyhold eſtates 
whatſoever, and all his freehold eſtates at F., to the plaintiff 
and his heirs, in truſt to ſell, and to apply the money arifing 
by ſuch ſale in payment of his mortgage, bond, and other debts. 
And he deviſed to the plaintiff and his heirs certain other freehold 
eſtates, in truſt to ſell, and to apply the money ariſing from ſuch 
fale in payment of all fuch money as ſhould then remain unpaid 
ypon any of his faid mortgage, bond, and other debts; and alſo 
of the legacies thereby given. And if the monies to be raifed by 
ſale of the aforeſaid eſtates ſhould not prove inſufficient, then he 
directed that the deficiency ſhould be ſupplied out of the reſidue 
of his eſtate; and he gave the reſidue of his real and perſonal 


_ eſtate to the plaintiff, who did not appear to ſtand in any near 


degree of relationſhip to him, and died. The deviſee, as ſtand. 
ing in the place of creditors, whoſe demands he had diſcharged, 
filed his bill againſt the heir at law, to have the eſtates, (includ- 
ing the copyhold,) which were charged in the firſt inſtance with 
the payments of debts, ſold, and the debts and legacies paid ac- 


cording to the will; and charged, that the teſtator had not ſur- 


rendered the copyhold eſtate to the uſe of his will, and therefore 
that the ſurrender ſhould be ſupplied. The defendant, the heir at 
law, admitted the intention of the teſtator to be, to charge the 
copyhold in the firft inſtanc with the payment of debts; but it 
was inſiſted for him, that a court of equity, though it interpoſes for 
the benefit of creditors, and thoſe who ſtand in their places, carries 
its interpoſition not a ſtep farther than is neceſſary to ſecure to 
them the payment of their debts z and, that point being effected, 
never interferes between an heir at law and a volunteer, to the 
diſadvantage of the former ; that the rule, which the court had 
preſcribed to itſelf in caſes like the preſent, was to ſubject the 
copyhold only to make up what the freehold eſtate was found de- 
Hexent to pay: it was then urged, that there was more than ſuf ; 
ficient (excluding the copyhold, which was not ſurrendered) to 
pay all the debts, and therefore it was infiſted that the ſurrender 

ould not be ſupplied. At the hearing of this cauſe it was ad- 
mitted by the plaintiff, that the reſidue of the teſtator's eſtates 
(excluſive of the copyhold not ſurrendered) was more than ſuffi- 
cient to pay all the teſtator's debts, Lord Ch. Baron Eyre, after 
admitting that the plaintiff, though not originally a creditor, 
might, in the caſe before him, be very fairly conſidered in the 
ſame light as if creditors were applying to have the truſts of the 


will carried into execution, ſtated, that it had been infiſted for 


hd nap that the doctrine of ſupplying the want of a ſur- 
c 


ender of a hold for the benefit tom was not to be 
underſtood with the reſtriction contended for on the part of the 


defendant, but that, on the contrary, an unſurrend copyhold, 
deviſed or ed for the payment of debts when the ſurrender 


Vas once fupplied, (which took place as à thing of cotrſe,) was 


3 


; 


- difficult to 
remain with the heir. This, he continued, is not a mere fpecu- 


Copphold. 
purpoſe. But his lordſhip obſerved, that another part of the 
argument was very lightly touched upon, viz. what was to be 


done with the ſurplus, if any; as he thought it neceſſary for 
them to maintain, that if there had been a ſurplus, the Tuer 
would have had it, and not the heir at lau. He then proceeded to 
conſider to what extent a court of equity had carried its inter- 
ſition, and ſtated it to have been determined, that if creditors 
ppen to have any intereſt in the deviſe, the deviſe ſhall take 


effect, but not beyond that point to which the intereſt of eredit- 


ors has a relation; and that, conſequently, a court of equity will 
not interpoſe further than is neceſſary to ſecure to creditors the 
yment of their debts, and will leave the reſidue of the ſame 
intereſt to go in that 
have gone if the deviſe 
which caſe there would have been no doubt at all but the deviſe 
would have been void, and the heir at law taken the whole. He 
took it to be uniformly determined in equity, fince the decifion of 


Mallabar v. Mallabar, (ated in 6 Vin. 59. (M. a) pl. 32.) that 


the want of a ſurrender of the copyhold eſtate is not ſupplied 
againſt the teſtator's heir at law, where the teſtator's other eſtates 
made liable to his debts are ſufficient to ſatisfy thoſe debts; upon 
which propoſition that whole caſe reſted. It would neceſſarily 
follow then, added his lordſhip, and it certainly has been ſo con- 
ſidered by courts of equity in many caſes, that the freehold eſtates 
are firſt to be applied; for, if they axe not firſt applied, how are 
we to know whether they are ſufficient or no: it is therefore a 
necefſary conſequence that any part of ſuch copyhold eſtate, 
which ſhall happen not to be exhauſted by the debts, ſhall be con- 
ſidered as remaining untouched by the court of equity ſupplying 
that want of ſurrender, and ſhall go to the heir; for if the whole 
ſo deviſed is to remain with the heir, if not wanted, it would be 
d a reaſon why à part, if not wanted, ſhall not alſo 


tire conſequence; the caſes of Welch v. Cook, Backridge v. 


Slater, and Maſters v. Goxell, (all ſtated in ſect. 3. infra,) are to 


the ſame effect. His lordſhip admitted that if it were demon- 
ſtrated, that the ſecond and third clafſes of the teſtator's eſtates 
were ſo entirely auxiliary to the firſt, that unleſs the firſt claſs 


were firſt applied in the payment of debts, the ſecond claſs could 


not- be: applied at-all, then the principles he had been urging 
would oblige him to conclude, that the want of a ſurrender ought 
to be ſupplied in the caſe before him; for otherwiſe, the cre- 


ditors would loſe their debts ; but this be clearly ſhewed was not 


ce before him. His lordſhip then proceeded 
to make ſome. ions upon the caſe of Harris v. Ingledew, 
{ſtated in 6 Fiz. 58. pl. 29. which ſee, together with Mr. Cox's 
n. in 3 P. Wms. go. upon the light in which that caſe was con- 
fidered in the preſent ar 
nied as to the point bef 
—— 2 


the caſe in the in 


him, Upon the whole, he was of 


nel in which the whole intereſt would 
d been in favour of a volunteer; in 


ent,) the authority of which he de- 
nA | opinion, 
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opinion, Det the dee of the furrender ought not to be ſip. 


„and diſmiſſed the bill, Heller v. Tarrews, Co. Temp. Talh. | 


9251 289. n. 


It Joes net Bill by fimple contract and ſpecialty exeiitors of the teſtutor, 


appear in for! payment of their debts. It ſtated, that F. E. by will directed 
this caſe, his copyhold eſtate to be ſold for payment of debts, and deviſed 
freebals the houſe wherein he dwelt to his wife in fee; and other free- 
ſpecifically Hold eftates to the truſtees, until his daughter ſhould attain her 
— age of twenty-one years, to pay the rents, c. for her mainte. 
even as auxi- nance; and after his daughter ſhould have attained her age, then 
Ea fund, he deviſed the premiſes'to his ſaid daughter in fee. The daughter 
eng ak. Was heir at law, and alſo cuſtomary heir. The copyhold not hay- 
Aa; this ing been ſurrendered to the uſe of the wilſ the bill inſiſted, that the 
- eaſe, chere - want of fuch ſurrender ought to be ſupplied. The queſtion was 
reſpe to lightly agitated, whether the freehold, ſpecifically deviſed, ought not 
the ple to be 4. * prior to the copyhold ſo ſurrendered ; which Lord 
contra Chancellor ſcemed to think it ought. But finally decreed the 
Ster, ap- ſurrender to be ſupplied,” and the copyhold eſtate ſold, and the 
5 proaches oe purchaſer to hold and enjoy againſt the infant, unleſs ſhe ſhould 
la- 
a the Bixby v. Eley, 2 Bro. Ca. Ch. 325. 
Lord Chief Baron, in the before-ſtated caſe of Hellier v. Tarrant, admitted be would ſupply the want 
of a ſurrender for payment of debts, although r Deen 
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8. In Chapman v . Gibſon, tated in g. 2. L Sir R. P, 
Arden at the Rolls was inclined to think, S 
entitled to the ſame equity as a child, in having the want of a 

| ven. jure for the ſtatute of Elizabeth, he ſaid, had made 

IT ey rw provide for him. See Watts v. 
| — i 6 55. fide-note to pl. 13. 3 and Tudor v. Anſon, 
. Be in 
fe. 3. inf. pl. 1. Lord Ch. Camden ſaid, „ ee 
. 


| 848.4. Where the heir a law i theowitsunguorided for. 


The manner. © I, A ſecond fon, who was decreed to be entitled to a copyhold 
in which eftate by way of advancement, purchaſed by his father in his 
; name, L with and deviſed two thirds thereof in his wie 
abſolute! ind th other third to her, upon the event, which hap- 

d, of her haring no child by him born alive 3 ai died with 
ving ſurrendered ir to the uſe of his will, whereupon. it 
— mir grey — againſt whom the wife brought 


A. 


4 


5 


Tide 
1 "br 
+ i 


far 


(is preſumed the e meant Ne, J he at frm; Tha 
former, and (it is preſumed meant n 

partly ge” eldeſt ſon infiſted * oo wuif ears the: eſtate by way 
— — a t br jw lerer Ie Lon 


. 


ſhew cauſe within fix months after ſhe ſhould attain twenty-one. 


Krege 


7 


— 
—— 
* -- 


againſt the heirs, prajing 


provifion 
| Gar his eldeſt fon, this ſhall be an anſwer to the claim of the wife 
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ch. Harduwicle directed the ſurrender to be ſupplied; thus aiding above e. 
a deviſe agzinſt the heir, who took nothing from the ſecond ferred to. 
brother. . Taylor v. Taylor, cited in 3 Bro. Ca, Ch. 231. from the ds, . 
Regiſter's book, as a more accurate ſtatement than that contained eviſe 27 
of the ſame caſe in 1 At. 387. where it is alſo reported. 88 
remaining third 1 give th the child,” The former fa © fo thi 
that the clauſe in Atkyns, beginning with “I give,” contained the deviſe of the two thirds, which 
he is ated to have omitted. In like manner, it is preſumed, that Brown, though be does not at all 


petice the deviſe of the other third, proceeds upon the ſuppoſition of its having made; finca 
Stervita, Jane real fire would have deſcended on the eldeſt brother, 'vix. that hid, > Y | 


2. In Howlin: v. Leigh, 1 All. 388. Lord Ch. Hordwicke ſtated 
it to be z general rule of equity, that it will not ſupply a defect of 


a ſurrender of copyhold eſtate, even in favour of a wife or youn * 


children, to the diſinheriſon of an heir otherwiſe unprovided for, -  * 
But this word . difinheriſon,” he added, was not to be confined to 
an heir who was barred of his deſcent ; for if he was provided 


| — ſettlement, or any other way, be could not be ſaid to be 
difinhe | 


rited._ 
. Teftator deviſed all his eſtate whatſoever and whereſoeyer, 
* of what nature or kind ſoever, unto his wife. He had only 


copyhold eſtate, which had not been ſurrendered, His heirs at 


law were a nephew and a niece, who took no proviſion under the 
will; but were otherwiſe provided for. On a bill by the wi 
a ſurrender, the Maſter of the Rolls 
the principle on which a court of 


ſtated the following to 


equity went in ſupplying a defect, and altering the legal right, 


viz, that whenever a man, having a power over an 3 ; 
ther ownerſhip or not, ſhews an intention to execute fuch power 
in diſcharge of moral or natural obligation, the court will operate 
upon the confidence of»the heir to make him perfect this inten- 
tion. His honour particularly adverted to the ſecond object of 
this principle, and ſaid, it was then ſettled, that where the court 
was called upon to ſupply a defect for the deviſee againſt the 
heir, it would not inquire into the quantum of provifion made for 
the latter, it being no objeckion that a younger child was put in a 
better condition than an elder, the father being the beſt judge. 
But there ſtill: remained a caſc, he faid, (alluding to the laſt-ſtated 
caſe,) which had been determined, that the heir at law was not 


_ eoinpellable to make the ſurrender if he was totally unprovided 


for. Now, on what principle, he demanded, could the conrt have 


made this jon ? It was attended with difficulties to know 


when the heir ſhould be ſaid to be unprovided for. The principle, 
he added, muſt be this: that the court would not compel the 
heir to. fulfil one obligation of the teſtator at the expence of an- 
other ʒ and if the teſtator has totally forgotten to mae any provi 


or other chi If this. were the principle, he continued, it 
1 N remained 


13 
| * "Dy tr 


med, therefore, | 


— 


daughters, againſt the defendant, after 
ſupply this defect, it was inſiſted, on hi behalf, that he ought 


remained to be decided, whether it could be applied to any other 


perſon than a child. His honour then collected the principle 
upon the ſeveral caſes, agreeably to the manner in which he him- 
felf had laid it down; and this ſatisfactorily he thought, unleſs 
as to the exception of an eldeſt ſon provided for (the re 


muſt have meant unptovided for”). He afterwards proceeded to 


ſhew that the determinations which appeared to militate againſt the 


principle he had laid down, were made upon different grounds, 
all foreign to the point in queſtion; and he cited the correQed 


ſtatement of Taylor v. Taylor, (ut ſupra, pl. 1.) as an authority againſt 
withholding the aſſiſtance of the court in the cafe of every ſpecies 


of heir «nprovided for. And his. honour held the wife entitled 


| to have the ſurrender ſupplied. Chapman v. Gibſon, 3 Bro. Ca, 


Ch. 229. 

4. By marriage-articles, purſuant to which a ſettlement was after- 
wards made, the baron covenanted to convey his eſtate in N. to the 
uſe of himſelf for life, remainder to his wife for life, remainder to 
truſtees for 500 years to raiſe portions for younger children, re- 
mainder to the fir and other ſons of the marriage in tail, remain- 
der to his own right heirs. There were iſſue of the marriage the 
defendant, the only ſon, and four daughters. The 2 his 
will, deviſed all his frechold, leaſehold, and copyhold lands at . 
to his wife for life, and after her deceaſe to truſtees to ſell, and to 
apply thegpurchaſe-money to and amongſt all his daughters as 
ſhould be living at the death of his wife, and the iflue of ſuch as 
ſhould be dead. The teſtator's copyhold at S. was not ſurren- 
dered to the uſe of his will. In anſwer to a bill filed by all the 
mother's death, to 


not to be deprived of his legal right, ſince he was not to be con- 


- "Fidered as provided for, he not inheriting any pr from his 
father, except theſe premiſes, as he was a purchaſer of the eſtate 


at N. under the marriage-ſcttlement of his father and mother. 
But Lord Chancellor Thur/ow ſaid, that th 3 being pro- 
vided for, (i did net 72 by what z) the ſurrender mult be 
ſuppli Pike v. M bite, 3 Bro. Ca. Cb. 286. 

Ses. 3. Where the Deviſee has only a partia/ Intereſt. 


1. Teſtator deviſed his eſtates to ſeveral perſons and their iſſue, 


| s % 


in the uſual courſe of tri ſettlement ; with the ultimate re- 


-mainder to certain perſons, in truſt, to found a college; and died 
had not ſurrendered to the uſe o 


ſeiſed of, amongſt other 1 4 co pyho eſtate, which he 
is 


All the perſons en- 


ttitled under the prior limitations were dead without iſſue. Lord 
Camden, aſſiſted by Sir Thomas Sewell, and Wilmot, J. was of opi - 
nion, that the copyhold did not paſs. It is true (his 


ſaid) the court will ſupply the want of -a ſurrender in favour of 3 
bonkers” : charity; 


4 
| | . * 
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ſupplied for them,) Lord Chanctilor ſaid, he did not ſee w 


Coppbold. 


charityz but here were prior limitations to ſeveral perfons, and 
the court muſt either ſupply the ſurrender is toto, or wait till the 


charity-takes place, which might have never happened, for the 


preceding tenant in tail might have barred the charity. Third 
point in Attorney-General v. Downing, Amb. 571. 


2. Teſtator gave to his executors a copyhold eſtate, in truſt to 
permit his mother to take the rents for life, towards raifing an 
annuity which he was engaged to pay her by bond, and then to 


ſell; and after payment of a bond debt, the ſurplus of the pur» 


chaſe-money to be to the ſame uſes as the reſidue of his perſonal 
eſtate; which uſes were, that the ſame ſhould be ſold, and out of 
the purchaſe-money certain ſums to be paid to the children of his 
ſiſters at twenty-one; and as to the reſidue, to lay out the ſame 
in ſtock to raiſe a certain ſum for his mother for life, and to pay 


the remainder of the intereſt and dividends during her life, and 


after her death the whole intereſt to his wife for life, for her ſale uſe 
and benefit; and after her deceaſe to pay and aſſign the principal to the 
children of his ſiſters in equal proportions, with further proviſions 
as to ſuch children. 'The teſtator died without ſurrendering the 
copyhold eſtate, which deſcended to his ſiſters as the cuſtomary 
heirs; and it becoming a queſtion, whether there could be a 

tial ſupply of a ſurrender in favour of the wife, (the children of 
the filters, who were to take a remainder in, the pxice to be 
obtained for the ſame, not being entitled to have ſuctifurrender 


| a 
ſurrender ſhould not be ſupplied for a limited intereſt as well as 


a general one: he therefore ordered the copybold to be ſold, the 
wife to have the indheſt of the purchaſe-money for life, and 
then the ſame to reſ 
3 Bro. Ca. Ch. 170. 


Slater at the Rolls in 1766, and Mafters v. Gowell, before Lord 
Chancellor Thurlow, 1oth November 1790, freehold and copyhold- 
eſtates were deviſed for the payment of debts and legacies, and 
the copyhold (not ſurrendered) was applied to ſatisfy ſuch debts 
as the freehold would not extend to pay, and the ſurplus of the 
copyhold decreed g und remain with the heir at law; to the 
diſappointment of that part of the deviſe, , which meant to ſub- 
ject the copyhold to the payment as well of /egarier as of debts. 


All cited by Lord Chief Eyre in Hellier v. Tenant, flated in 
ſect. 1. ante. | ; 


4. See third point in Carrick v. Errington, 2 P. V. $6t—3» 


where lands were conyeyed to the uſe of A. a proteſtant for li 
remainder to B. a papi/t for life, remainder to truſtees to | 


contingent remainders; but to permit B. to take the rents for his 


life, remainder.to.B.'s firſt and other ſons in tail male, remainder 
to C. a prot and his iſſue in like ſtrict ſettlement, remainder 
to the ſettlor's right heirs. Lord Chancellor, after declating that 
both the deviſe to B., and ſo much of the truſt for preſerving con- 


voĩd 


e remainders as admitted B. to take the rents for life, was 


oT II. 
* 


— 


the cuſtomary heirs. Maron v. Gum ĩ 
3. In the caſes of Welch v. Cook (in 1745 or 1746,) Backbridge v. | 
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void under the ſtatute of 11 & 12 V. 3. c. 4. held, that tlis 
truſt was good for the purpoſe of preſerving the contingent te- 
mainders to the unborn ſons of B. ; 


$2. 4. Where the Deviſce is otherwiſe provided for, by the 
Teſtator. 


1. The decree made in the cauſe of Barton v. Lloyd and Ux, 
Rated in 6 Vin. 57. was, upon an appeal by Lied & Ux. con- 
firmed. 1 Bro. Ca. Parl. 544. Af | | 

2. A. purchaſed a copyhold eſtate for his own and two other 
lives, and afterwards, without having made any ſurrender of it 
to the uſe of his will, devifed, in general terms, all his eftate real 
and perſonal in poſſeſſion or 3 to his wife; and died, leaving 
no other real eſtate. Held, that the lands were intended to be 
compriſed in the will, and that equity would here ſupply the 
want of a ſurrender, although the wife might be otherwiſe pro- 
vided for, fince the huſband might not think her former proviſion 
ſufficient. Smith v. Baker, 1 Ath. 385. - 

3. In Tudor v. Anſon, ſtated in ect. 1. ante, the court declared 
it need not be ſaid, that the widow and children were unpro- 


vided; for the father was the judge of that. Pike v. White, 


Tr 8 8. 1 4 bich the queſt; 

a con part of the caſes in which the queſtion of ſupplyin 

the defect of a ſurrender 5 copyholds has ward the * i 
cuſſion has been, not the deſcription of perſons in favour of whom, or 
the circumſtances under which a court of equity will lend its afſift- 
ance for that purpoſe, but whether ihe teftator has ſufficiently indi- 
cated his intention to diſpoſe f the unſurrendered copyhold; or, in 
.other words, whether he appears to have had ſuch eſtate in his view 
and contemplation at the time of making his will. The caſes of this 
deſcription therefore, although, from the literal terms of the point in 
diſcuſſion, they may perhaps appear difiributable unter the preſent head, 
are, on account of their reference to the intention of the teſtator, claſſed 
under the letters (W. e), infra, a 


(N. a) Operation and Effect of a Surrender. | 


COerbolds in fee deſcended on T. who was never admitted ; 
but, ſome time after the deſcent; V. was admitted, and ſur- 
rendered to the uſe of two who were admitted. T. then died 
fans iſſue, leaving V. his heir at law. V then died, leaving the 
plaintiffs his heirs at law. Held, that they were not eſtopped by 
the ſurrender of V., when he had no eſtate, from + 9 
. againſt the ſurrenderee ; for, if a ſurrender be not good, there can be 
no efloppel, ſince no eſtate can paſs into the hands of the lord. 


 .Goodtutle v. Morſe, 3 D. Z. 371. See Dec v. Hicks, flated in 
(N. c. 2) Pf. 85 ; we Soy HEY . 85 
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Copyhold. 
(R. a) Surrender good. In reſpect of the Limitation. 


f OOortolder in fee made a voluntary ſurrender to the uſe of 
himſelf for life, remainder to his wife during her widow- 
hood, remainder to V. for life, and after his deceaſe to the iſſue 
of his body; with a proviſo, that in caſe W. ſhould die in the lifetime 
of the ſurrenderor, or without Nr of his body, then the premiſes 
ould go to the right heirs of the ſurrenderor. V. died in the 
lifetime of the ſurrenderor leaving iſue. To effectuate the intent 
of the ſurrender, the word or was conſtrued to mean and; al- 
though a ſurrender was allowed to be a common law conveyance, 
and not entitled to the ſame favourable conſtruction as a will. 
But the court would not decide what gate the iſſue of V. (who 
w_ the leſſors of the plaintiff) took, Wright v. Kemp, 3 D. & 
470. 5 : 


(U. a) What ſhall be a good Preſentment of the 


Surrender, and at what Time. 


A Surrender, by the general cuſtom of copyholds, ſhould be 


preſented at the next court; but, by ſpecial cuſtom, it may 
be preſented at a ſubſequent one. Moore v. Moore, 2 Fez. 602. 


/ 
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6Vioer 63. 
— 


— 


(Z. a. 2) Surrender revoked or ſuſpended. (Sup. ſa.) 6Viner 87. 


; FEME ſole ſurrendered to the uſe of her will, and married, 


She afterwards deviſed to her huſband and her ſon by him. 
Per cur.— Feme covert cannot make a will, and the ſurrender 
became void; or, at leaſt, was ſuſpended by the marriage. George 
v. „ Amb. 627. a b 


(T. b) To what Time the Admittance ſhall have eres. 


8 


- Relation. 


1. A Copyholder in fee, in 1724, ſurrendered out of court to the 
* * uſes of his marriage ſettlement, In 1725 he ſurrendered 


to the uſes of his will; in 1743 he made his will; in 1751 the 


ſurrender of 1724 was preſented, and he was admitted purſuant 
to it. Adjudged that the admittance in 1751 was no revocation 
of the will made in 1743, ſince it had reference back to the 
time of the ſurrender, and was only a completion of it. Roe v. 
Grifiths and others, 4 Burr, 1952. 1 Blackft. 605, 8. C. Vaughan 


v. Atkins, flated in (H. e) pg, 8. P. 


0 


2. A. ſurrendered to the uſe of B. by way of mortgage. B. 


_ | efare admittance brought ejectment againſt A., but was after- 


wards admitted before the trial. Per cur.— The action lies; for, 
nah ; Ya after 


— \ 


after admittance, the title of the ſurrender-is perfect from the 


time of the ſurrender, and a diſtinction was taken between ejeCt- 
ment and treſpaſs. Holdfaſt v. Clapham, 1 D. & E. Go. 
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_ GViner 0. (W. b) What Perſons ſhall pay Fines, and to whom. 


CNV a caſe ſent out of Chancery, it I the uanimoùs opinion of 
the court of B. R., that the executor of copyholder for years 
was compellable to come in and be admitted, and that the lord is 

entitled to a fine upon ſuch admittance z the court conceiving 

what is ſaid by Hales and Wylde in 1 Mod. 120. and 1 Ventr. 260. 

to be the juſtice of the caſe ; (the diſtinctions taken by whom are 

Rated in 6 Vin. 104. pl. 22. and fide-note). Earl of Bath v. Abney, 

EViaerz0s. (X. b) Fines. How much ſhall be paid; and where 

9 1 one or ſeveral. | 


1. FINES upon admittance to copyholds are to be impoſed ac- 
I * cording to the improved value. Halten v. Haſſell, Str. 1042. 

2. The lord is entitled to two fines upon the admittance of 
the vendee of the aſſignee of commillioners of bankrupt. Drury 
v. Man, 1 Ath. 9 979. 

3. One conſolidated fine cannot be aſſeſſed as the admiſſion to 
ſeveral copyhold tenements; and if any one count in the declara- 
tion ſtate the aſſeſſment of -a ſingle fine, although others ſtate 
ſeveral fines, and there are entire damages found, and judgment 
for plaintiffs, it is error. Grant v. Alle, K. B Dougl. 722. Two 

pears improved rent, without 1 deduction for the land-tax, ap- 
pears fixed as the ſum aſſeſſable for an arbitrable fine on admiſſion 
to a copyhold. By Lord Loughborough, in 8. C. in C. B. Doug. 727. 


4. On cauſe ſhewn againſt a rule for granting a maridamus to 


_ . admit a copyholder, the caſe was, A. covenanted to ſurrender a 

- copyhold to B., which covenant the homage had preſented at 

court, and the confideration-money was paid ; but 'no ſurrender 

was made. B. then aſſigned his intereſt to U., and A. ſurren- 

dered to C. The lord contended, that he was entitled to a fine 

upon the fale to B., and alſo upon the ſale to C., ſince it had 

been held, that the affignees of a bankrupt ought to be admitted. 

But the court ſaid, that any private agreement between B. and 

— C., although preſented, could not give the lord a right to a ſine, 

| and made the rule abſolute. - The King v. The Lord of the Manor 
"of Hendon, 2 D. & E. 485. | Peet PLES 


1. General indebizatus afſumpſit will lie for copphold fines. 
=>. Whitfield v. Hum, 2 Deng. 727. ef A 


* 1 
* oy 
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this caſe, t 


Copyhold, 


2. The lord of a manor may maintain an indebitatas A 


againſt an infant copyholder, when he comes of age, for a 

due on his admittance during his nonage. Evelyn v. Chicheſter 
3 Burr. 1717. . | 
3. But the court of Chancery diſmiſſed with coſts a bill by the 
lady of a manor againſt a tenant for a quit-rent, ſaying, that, in 


common cafes, the remedy at law was the proper one to reſort 


ta; if indeed, it was added, the terre-tenant will confound the 


boundaries to prevent a diſtreſs, (as was the caſe in the Duke of 


Bridgewater v. Edwards, 4 Bro, Par. Ca. 139.) the lord will be 
entitled to a commiſſion; but the caſe before the court was not 
ſo. Bouverie v. Prentice, 1 Bro. Ca, Ch. 200. See Benſon v. 
Baldwin, 1 Atk. 598. 25 | 
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(I, 8) Forfeiture by making a Grant, Cc. as at n:, 


| Common Law. 
See Suppl. letter (A. d), infra. 


(N. c) Forfeiture by Nonfeaſance ; not coming in v . 
on what Summons or Notice; and how Advan- | 


x 


tage may be taken of it. 
1, COpyhold; ſurrendered to the uſe of a will, is deviſed to fix 


4 perſons on certain truſts. One offered to be admitted, 


and to pay his proportion of the fine, but the lord refuſed, unleſs 


be would pay the whole. The other five declined the truſt, The 


lord, after three proclamations for the fix truſtees to come in and 
be admitted, ſeized fora forfeiture. Per cur. The lord ought 


« to have admitted the one who offered himſelf, and then might 
have proceeded to recover his fine for all the ſix truſtees, if 
 « que; and he has been too haſty in ſeiſing for a ſuppoſed for- 


te feiture before admittance. Seiſure quouſgue is until ſome one 
« comes to be admitted; one comes and offers to be admitted; 
e the lord therefore had no right to ſeize.“ Aſbton v. Hutton and 
others, 2 Wil/. 162. op 

2. Teſtator deviſed all his copyhold and freehold eſtates to H. 
in fee, and died, without ſurrendering the copyhold part to the 
uſe of his will; leaving fix perſons, (one of them feme covert,) 
his heirs at law. The lord, after three proclamations for the 
heirs to come in and be admitted, ſeized the copyhold, and 
granted it in fee to the deviſee, who thereupon paid him a · lar 
fine. This being an abſolute ſeizure, and not warranted by 


cuſtom of the manor, was held bad; and could not afterwards 


be ſet up by the lord as a ſeizure gquouſque. It was alſo held in 
Fat a ſeizure of the whole” eſtate, where one of the 


heirs is a feme covert, without firſt appointing her an attorney 
according to 9 Geb. I. c. 29., although lawful in 


her reſpech 1 


if © 


324 Copyhold. 


6Viner 133+ (R. c. 2) Forfeiture. By whom. One not in 
| Poſſeſſion. ä 5 


8 lands were ſurrendered to the uſe of a will, by 
which they were deviſed to Miſs Jeffreys who murdered 


the teſtator, and was executed for it, without having been ad- o¹ 
mitted; the lord ſeized the lands as forfeited. The heirs at law CC 
of the teſtator and of Miſs J. brought ejectment jointly. The pr 
caſe was argued twice. On the firſt argument, the court inclined 2 
_ the lord, but gave no abſolute opinion ; on the ſecond, it 

ey were ſtill of opinion for the plaintiff, ſince Miſs F. could ar 


have no legal intereſt in the eſtate till admittance, and therefore 
could not forfeit any thing. Doe v. Hicks, 2 Will. 13 & 16. 
Cs. Cop. flated in 6 Vin. (R. 32) pl. 2. S. P. See Harg. n. 1. 


Co. Litt. 62. a. 
| SVizerrg7: (A, d) Forfeiture. What ſhall be a Diſpenſation x 
3 or Excuſe thereof. n 
A. being ſeiſed of freehold and copyhold eftates in S, levied of 
a fine, which, from the deſcription of the premiſes | 


in the deed to lead the uſes, appeared to comprehend both eſtates, 
He continued in poſſeſſion near thirty years afterwards, and then 
died ſeiſed; and his death was preſented by the homage, After 
three lamations for the heir to come in and be admitted, the 
lord ſeized for a forfeiture; and, on his behalf, among other 


arguments, was cited a clauſe in the ſupplement to Co. Cop. ſect. 11. tc 
(ſtated in 6 Vin. 148. pl. J.) But the court of B. R. were of 4 
inion, that, admitting even that the copyhold was compriſed, .b 

_ the length of time which had been permitted to elapſe after the 9 
fine, and the ſubſequent acts of recognition of 4. as tenant, tl 
amounted to a waiver of the forfeiture; and this, it was ſaid, 8 


, was not an act which of itſelf deſtroyed the eſtate, fince 4, 
continued in poſſeſſion afterwards as tenant; and then the fine 
was void againſt the lord, whaſe right was not diveſted, as it 
would have been by a tranſmutation of poſſeſhon, In Doe v. Hel. 

hier, 3 D. & E. 162. | | = 


eig (F. d) What Thing will be an Extinguiſhment of a 


A Lord of a manor ; mortgaged it in fee, and afterwards pur- 
chaſed copyholds held of the manor, and took ſurrenders of | 

them to/ himſelf in fee, Theſe copyholds were held to enure to 1 
the benefit of the m and the equity of redemption of 
them paſſed by a ſettlement made by the lord of the manor, c. 


 pampriſed in the morigage, Firſt queſtion in Doe v. Patt, Dougl. 709. 


— 


> 
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(L d) What Suits or Actions lie for the Tenant een zer 
th againſt the Lord. Bs 


A Mandamus to admit a perſon claiming to be heir to a copy- 

hold eſtate was refuſed ; ſince he had as complete title wi 

out admittance, as with it, againſt every one but the lord. But the 

court ſaid, they bad no doubt but it would be granted, were a 

proper caſe laid before them. The King againſt Rennett, in B. R. 
2 D. & E. 198. See the King v. the Lord of the Manor of Hendon, 
ſtated in (X. b), ante, pl, 4. where a mandamus was granted upon 

an application by a purchaſer, | 


(O. d) What Acts of Parliament ſhall be conſtrued vis 162. 
to extend to Copyholds, | 


1. (Out of K. B. inclined to think copyholders within the ſta- 
E "tute of 27 Elia. againſt fraudulent conveyances; but gave 
no poſitive opinion. Doe v. Routledge, . 705: 
2. In Withers v. Withers, Amb. 151., Hardwicke ſaid 
obiter, that copyholders are not within 14 Geo. 2. c. 20. 


(rr. d) Charitable Uſes. 6Viner 186. 


——— —_ 


A Teſtator, before the late ſtatute of mortmain, being entitled 
to ſeveral copyhold eſtates, ſome of which he had ſurrendered 

to the uſe of his will, and others he had not, gave all his copyhold 

lands to a charity. The deviſe to a charitable uſe was held good 


by way of appointment under 43 #liz. ſo as to ſuperſede even the 


neceſſity of a ſurrender, and it was decreed that the truſtees for 
the charity ſhould be admitted to all the lands. Attorney-General  *. 
f . 1 Vef. 225. Attorney-General v. Sawtell, 2 Atk. 497. 


(T. d) Court Rolls. What Intereſt the Tenant has zg: 
| Gy in them. 2 W 
1. See (G. e. 2) infra. 


(A. e. 3) Cuſtoms. General or Special. Good or 2 


not. And Extent thereof. 
= 


»A Cuſtom for copyhold tenants to mortgage their eſtates by 


deeds, on condition to be void on payment of the mort- 

tage money within three years; and for the mortgagees to be 
catitled to preſent ſuch deeds, and be admitted thereon at the 
7 = 44 court 


- Copyhold. 


court held next after the breach of the condition, on payment of 


- a fine, is although the lord may loſe his eſcheat by the 


death of the tenant without heir in the interim. Fawcet v. Lows 
ther, 2 Veſ. 300. 

2. In Roe v. Somerſet, 2 Bloch j. 694. the court of X. B. ob- 
ſerved that, in the Welt, it was uſual, upon copyholds for lives, 
that the ceſtui gue vies ſhould take in the order they ſtood in the 


ebpy 3 but that the perſon who put in the lives, and paid the fine, 


had a power of diſpoſing of the eſtate if he pleaſed. 
is a cuſtom in the manor of B. that lands ſhall de- 


| ſeend to the eldeſt daughter where there is no ſon, and where 


CViner 191. 
Tet nnawemernmmcn—a 


there is neither child nor brother to the eldeſt fiſter ; this cuſtom 
ſhall not extend to a niece, although it affects the collateral line 
in the inſtance of ſiſters; for cuſtoms departing from the com- 
mon law are to be conſtrued ſtrictly. In Denn v. Spray, 
1 D. & E. 467. 

4. A cuſtom for a copyholder, whoſe eſtate was granted to him 
and his heirs for three lives, «without any power of renewal, to fell 
timber, is againſt law: by Lord "ai "of J. Buller, J. and Grofe, J. 
—Afthurft, the fourth judge, declined giving any opinion upon the 
law; as the evidence adduced in favour of = cuſtom did not 


ſupport it. Mardiner v. Elliot, 2 D. & E. 746 


5. A cuſtom in a manor, that copyholds ſhall not be ſur- 
Ry the uſe of a will, is bad. In ö 
Cb. 286. 


0 e) Where a Copyhold ſhall be ſaid in by Deſeent, 
or Purchaſe. 


7 1. N Vaugban v. Atkyns, ſtated in (H. c). infra, it was held, 


that the heir of ken admitted, would be in by deſcent, 


and not by purchaſe. 


My. Fearne, in the fourth edition of his Contingent Remainders, 
86. et ſeq. adverts to the diflinftion token by Coke in Allen v. 
almer, a in 14 Vin. 271. n. pl. 3. between a limitation, upon 
a ſurrender by a copyholder in fee to his own heirs general, where he 
taker a preceding 2 of freehold himſelf, aud the like limitation 


where he takes no preceding freehold eitzte; a diftinfion qwhich, 


be obſerves, certainly has no place in reſpect to freehold lands. Afeer 
Suggefting, that the a ground on which he can account far Coke”s 
opinion was, the ſuppoſition that an entire new eiale was created and 


| derived under the uſes of the ſurrender throughout the whole of them, 


| noticed opinion ſeemed to have proceeded, ſeems we fb — 


r under thoſe uſes was any part of the old 
gate, Mr. Fearne obſerves, that 55 Say on ech the a 


e by modern date., and bs then cite} the e, 


'A copyholder of inheritance, upon his = ſurren- 
AOL a ooo mn as 
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the marriage; then to the uſe of himſelf» for life, remainder to 

the uſe of his wife for life, remainder to the uſe of their child or 

children according to their appointment, remainder to the heirs . 

of his body by his intended wife, remainder to the uſe of him- 

ſelf, his heirs and aſſigns for ever. The marriage took effe&; 

after which he ſurrendered the lands to the uſe of his will. He 

afterwards made a will, diſpoſing of all his freehold and copyhold 

lands to his wife and her heirs. Some years after, he and his 

wife were admitted under the firſt ſurrender ; habendum to him for 

life, remainder to her for life. After the huſband's death, with- 

out iſſue, his widow was admitted under his will, and ſurrendered 

to the uſe of her own, And the queſtion was, Whether her 

deviſee was entitled; the heir at law of the huſband contending, 

that the ſurrender to the uſe of his will operated only on his o 

gate in fee, and not upon the new gffate he acquired by the ſub- 

ſequent admittance under the ſurrender on his marriage ; and that 

the ſubſequent admittance was a revocation of his will, Lord 

Mansfield, obſerving that it had been argued on the foot of a reuo- 

cation, and that the lord took from the ſurrenderor and regranted 

him again the whole effate, and that this amounted to a revocation, 

ſaid, that an intention to revoke might indeed, if it had ſufficiently 

appeared, have made a very different caſe. Butit was clear that 

the teſtator had no ſuch intention. The change of eflate was there- 

fore the only objection in the caſe. That, where a man, ſeiſed 

of an eſtate, makes his will and deviſes it, and afterwards con- 

veys it entirely away, though he takes ir back by the ſame inſtru- 

ment, or by a declaration of uſe, it was a revocation; becauſe 

he had departed with his whole gate; but that the principal caſe 

did not come within the rule. The teſtator had a reverſion in fee 

in him; and though he limited it to himſelf, the words did not. 

operate, for the uſe reſulted by operation of law. That reverſion 

in fee was the only ſubject · matter of the deviſe. The admiſſion 

—— the ſurrender. It was no re-admiſhon to his reverſion; 

it effectuated the w/es limited, but left the reverſion as it was. 

That there was no conveyance of the fee, no taking back an eſtate 

in it. And all the judges agreed, that after the ſurrender to the 

uſes of the ſettlement, the reverſſon ſtill continued in the huſband; 

and that no'a/teration or change of eftate happened in the caſe, 

Roe v. Griffiths, 4 Burr. 1952. , | | | 
3. A. B., à copyholder in fee, ſurrendered to the uſe of his Itizobvious, 

will; he afterwards,” upon his marriage, ſurrendered to the uſe - 8 — 

of himſelf and his intended wife for their reſpective lives, re - that, in this 

mainder to the heirs of their two bodies, remainder to his own caſe, the 

right heirs. No admittance was had under this ſurrender during Zinn b 

= ife, who, ſome time after the marriage, deviſed the 1427 6 

by bis will, and afterwards died without iſſue z w der made 

his widow was admitted for her life, according to the laſt ſurren- non be 

der, Upon her death, the deviſee of A. B. brought ejectment the 

againſt his heir at law. The latter contended, that by the ſur- 4d not, in 
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8 Copyhold. 

the doftrine and conſequently there was an end of the prior ſurrender to the 
. uſe of his will. But the court of C. B. held, that he was ſtill 
which ea. ſeiſed of the reverſion as of his old eſtate, and therefore was well 
ered the enabled to deviſe it under the former ſurrender; and J. Black- 


| ee fone obſerved, that the caſe would have been all one, if A. B. had 
But the been admitted under the laſt ſurrender. Thryflout v. Cunningham, 
x 17 6p 2 Blackft. 1046, Fearn#'s Cont. Rem. 4th edit. go. 
felt of the preceing furrender by T. to the uſe of his will, in regard to its enabling him to deviſe the 
remainder in fee, limited to him by the ſubſequent ſurrender made upon bis marriage; and it depended on 
— — Whether that limitation to his right beirs was a new eftate, or part of his old effate 
by that ſurrender? Had it been a new eſtate, it ſeems it could not have paſſed by his will, 
for want of being ſurrendered to the uſe of his will; but, as it was held to be part of the old eſtate, 
which was in bim when be made the ſurrender to the uſe of his will, he was enabled to deviſc it by 
victue of that ſurrender. | 


4. See Roe v. Baldwin, ſtated in Suppl. tit. Copyhold (W. 2), 


.CViner 202. (G. e) Copyholds docked. Bar of Entails, and 
Notes, ©. | 


1. A Cuſtom to bar an entail of a copyhold by a ſurrender only 
is good, notwithſtanding a concurrent cuſtom for barring 
entails by a recovery in the manor court. Everall v. Smalley, 
2 Str. 1197. 1 Will. 26. 8. C. Doe v. Truby, 2 Black. 944.8. P. 
2. An entail of a copyhold eſtate may be barred by a ſurrender 
to the uſe of a will, without a ſpecial cuſtom, where there is no 
cuſtom for barring entails by recovery. By three judges againſt 
Willes, Ch J., who thought, if no cuſtom, it ſhould be by re- 
covery. | Car v. Singer, in C. B. 2 Veſ. 604. | 
3. Lord Hardwicke was of opinion that, where, by the cuſtom, 
entails are barrible by ſurrender only, in that cafe a ſurrender by 
tenant in tail to the uſe of his will operates to bar the eſtate-tail, 
though not made with that view : and his lordſhip obſerved, that all 
the books ſay, that, to ſhew a cuſtomary eſtate · tail, it is not ſufi- 
cient that lands\have been granted to men, and the heirs of their 
body; but it muſt alſo appear, that there have been grants in tail, 
with remainders over; for-otherwiſe, it may be a fee ſimple-con- 
ditional. In Meore v. Moore, 2 Feſ. Gor. Amb. 729. S. C. See 
Suppl. tit. Z/ate (R. a. 3), p. | 
4. A copyhold tenement entailed on an infant being burnt, and 
the infant afterwards dying under age, a ſum collected on briefs, 
towards rebuilding it, was directed to be paid to the claimants 
under the entail, and not to the perſonal repreſentatives of the in- 
fant. One of the principal grounds was, that a copyhold tenant 
is ſubject to waſte, Rast v. Warth, 1 Yof. 460. » 6 
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je a 4 - | \ 
- (G. e. 2-6) Evidence. (Suppl.) 
* IN. Dean and Chapter of Ely v. Sir Simon Steward, 2 Ath. 
45. Lord Hardwicke laid it down, that where the admittance 
" of a copyholder is 3o years ſtanding, a copy of it may be read in 
evidence, though not ſigned by the ſteward. 
he 2, When any diſpute ariſes between the lord and his tenants, 
D from a confuſionꝰ in the boundaries, and locality of copyhold lands, 
il, a commiſſion of inquiry ſhall be directed, with liberty on each fide 
te, to inſpect deeds, court rolls, and writings. Sir Jobn Nous v. Bar- 
by ler and others, 3 Bro. Ca. Parl. 180. 
3. The heir at law of the ſurvivor of three lives named in 2 | 
95 grant of a copyhold eſtate, brought a bill againſt the lord, to be 
admitted, for his own life and the lives of three nominees, on 
2 of a fine, alleging ſuch to be the cuſtom. The lord by 
* is anſwer denied the cuſtom, and inſiſted that the copyhold, in 
ſuch caſes, was at his own diſpoſal. The court of Chancery, on 
an hearing, directed an iſſue to try the cuſtom; Yet on an ap- 
peal, this order was reverſed, and the bill diſmiſſed. Duke of 
ly Graſton v. Horton, 3 Bro. Ca. Parl. 269. 
18 4. In Denn v. Spray, 1 D. & E. 467. a cuſtomary, appearing 
3 to be of great antiquity, was, although not ſigned by any one, ad- 
a mitted as evidence to prove the courſe of deſcent. 
er 5. Plaintiff contended the cuſtom of a manor to be, that the 
— copyhold lands deſcended to the younger ſon; if no ſon, to the 
younger brother; if no brother, to the youngeſt nephew; if no 
15 nephew, to the youngeſt couſin of the tenant laſt ſeiſed. The 
only evidence adduced in ſupport of the cuſtom was, a ſingle ad- 
ha mittance of a youngeſt nephew in 1657. Evidence was adduced 
of on the other fide, to prove that the cuſtomary deſcent extended 
1 no further than the youngeſt brother. Verdict for the plaintiff; 
. and the court refuſed to grant a new trial, on application. Da- 
eir V, Maſon, C. B. 3 Wilſ. 63. 
ul, þ | | 
n- (H. e) Freebank, and Tenant by the Curteſy. In 5Vizer209. 
ee what Caſes; and what it is; and how conſidered. 
nd I. OCOerbolder for life, where there was a widow's eſtate by 
fs, cuſtom, contraſted for the ſale of his eftate, and died. A 
its bill-brought by the purchaſer againſt the widow, to compel her to 
in · complete the contract, was diſmiſſed with coſts, Muſgrave v. 
int Daſbwood, 2 Fern. 63. | {age 
5 34 2. But, in a later caſe, a copyholder for lives, where the widow 
was entitled to her freebench upon the, huſband's dys s ſeiſad, ar- 
urrendered. 


ticled for the ſale of it, and died before he 

Lord Hardwicke held, the purchaſer entitled to relief againſt the 
widow. Hinton v. Hinton, Amb. 277. See 8. C. 2 J 631. 
Where the point is ſaid not to have been determined. = > 
| | 3- 


6Viner 27. 


* 


n 
——— 


— 231. 
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3. A. ſeiſed in fee of copyhold or cuſtomary hereditaments, 
contracted with B. for the ſale of them, and accordingly ſurren. 
dered them to the uſe of B. in fee. B. died, without being ad- 
mitted, and before the ſurrender was preſented. By the cuſtom 
of the manor, the widow was entitled to her freebench, on the 
huſband's dying /zi/ed. On a queſtion between the widow of B. 
and the heir at at 4 the widow was held entitled to her cuſtomary 
eſtate; for the admittance, when made, muſt relate back to = 


operate from the time of the ſurrender, and the land is bound, as 


between the parties, from that time. Vaughan v. Atkyns, 5 Thaw, 
2765. Benſon v. Scott, 6 Vin. 210. pl. 7. *. 


br e. 3) Freebank; how. And Pleadings. 5 


Cor Opybolder for A net by the cute, the widow was 
entitled to reebench, upon the hufband*s dying ſciſed, 
demiſed by licence for 99 years, by way of mortgage. The leaſe 
was held to take place of the widow's eſtate, notwithſtanding 
—.— . one inſtance of a leaſe by licence given in evidence. 


* v. — 481. 


10 0 Mortgages and other Charges. How Wer 
a Copyhold. Ne 


F Sutton v. . Btane and others, 2 All. 101. it was held, that a 
mortgagee of copyhold might f * 2 bill for forecloſure before 


(8. e) Truſts, What ſhall be faid to be a Truſt of 
Copyholds. | 


1. Tx HE ee of the manor of B. is, that, whoever purchaſes 
in it, the eſtate ſhall go in ſucceſſion. A. purchaſed a 
- copyhold eſtate in it for his own and two other lives, and died. 
Held, that though the legal eſtate remained in the ſurviving lives, 
yet A. had the equitable intereſt, from being the ſole purchaſer. 
Smith v. Baker, 1 Ath. 385. See Howe v. Howe, 1 Vern, 415. 

2. A father et Br copyhold lands in the name of his ſon, 
then aged 18, The father continued in ſſion till his death. 
Per cur. This ſhall be confidered as an advancement for the ſon, 
and not a truſt for the father. Taylor v. Taylor, 1 Ath, 386. | 
2 The ſurviving life in a copghold eſtate ſurrendered, and then 

a grant to himſelf and two others: to hold to them /uc- 

12 ; and paid himſelf the whole fine, Held, that the copy- 
his death, devolyed upon his repreſentative, and not 

_ next in nomination in the copy. Withers v. Withers, 


151, See Roe. Sommerſet, Jed (A. e. 3), ante, pl. 3. 


, 
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| (U. e) Pleadings. 


1. IN ejectment upon a caſe ſtared for the opinion of the court, 
it appeared that the place in queſtion- was part of the waſte 

und of the manor of T., and that the cuſtom of the manor is, 
that the copyhold lands ſhall deſcend to the youngeſt ſon or young- 
eſt brother, and that the lord of the manorin the year 1722 granted 
the place in queſtion to an anceſtor of the leſſor, of the plaintiff 
(who claims as heir in Borough-Engliſh) to hold according to the 
cuſtom 3 but the caſe did not ſtate this material fact, vis. that it 
has time out of mind been demiſable by copy of court roll. Upon 
arguing the caſe, the court (C. B.) were clearly of opinion, that 
what was ſtated was only evidence; and if it had been ſtated that 
it was demiſed by the lord ad voluntatem domini ſecundum comſuitu- 


of court roll ever ſince, it would not have been ſufficient; for it 

be ſtated, or found, or pleaded to be demiſable by copy of court 
roll, time out of mind, or it will not be adjudged copyhold: 
therefore as the court cannot ſay that this is copyhold, the plaintiff 
has no title; and judgment was for the defendant. Roe ex dem. 
Newman v. Newman, Eaft. 33 G. 2. 2 Wilf. 125. . 

2. In treſpaſs quare clauſum fregit the defendantJuſtified the entry 
under a grant in fee from A., lord of the manor of H., made to 
him 10th Deccmber 1761, by his ſteward, at a court baron, to hold 
the ſaid cloſe to him and his heirs, by copy of court roll, accord- 
ing to the cuſtom of the manor. The plaintiff replied, ad- 
mitting that A. was lord, and was ſeiſed in fee of the cloſe, but 
alleging that at a court of the manor holden 3d Fuly 1754, he 
made a prior grant of it to the plaintiff and B. her filter, to hold in 
by by copy of court roll; that B. died, and thereupon at 
a ſubſequent court the lord granted her moiety to the plaintiff in 
fee, and ſhe was admitted thereto on 25th June 1756, and ſo be- 
came ſole ſeiſed. The defendant rejoining alleged, that the lord 
made a former grant to T. J. in fee, who died, and the premiſes 
thereupon deſcended to T. his nephew and heir, who conveyed the 
ſame to him the defendant, and traverſed the grant alleged in the 
replication to have been made by A. to the plaintiff and her ſiſter 
B. modo & forma, & c. Iſſue on the traverſe. The caſe N 
to be, that T. J. was ſeiſed in fee of the /ocus, and having ſurren- 


dered it to the uſe of his will, deviſed the ſame in theſe words, 


« I give and bequeath my copyhold tenements to S. B., ſhe pay- 
« ing thereout 405. a-year to E. B.“ That S. B. was admitted to 
the premiſes at a court baron on the 4th April 1743, and raving 
ſurrendered to the uſe of her will, deviſed the ſame; that E. 

was afterwards admitted, That at a court baron holden 3d July 
1754, the plaintiff and her fiſter g. were admitted to the premiſes. 


dinem manerii tempore Ed. 3, and that it had been granted by copy, 
mutt 
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The defendant claimed under T., ſon of J. J., who was brother 
and heir, according ta the cuſtom, to T. the teſtator, and was 
admitted to the premiſes ĩoth Qecember 1761. It being a ee | 


whether S. B. took an eſtate in fee or for life only, which de- 

d on the intention of / the teſtator to be collected from the 
whole of the will, it was alſo made a queſtion whether if ſhe took 
an eſtate for life only, the defendant could take advantage thereof 
on the iſſue joined as above. This Wilmot, J. in giving the opinion 
of the court obſerved, depended upon the nature of copyhold 
eſtates: formerly they were merely tenancies at will; at length 
they acquired noangg ty cuſtom. The lord is not entitled to his 
fine till admittance, but the admittance is merely form : on the 
furrender of a copyhold the eſtate remains in the ſurrenderer till 
admittance. The lord by the cuſtom has only a cuſtomary power 
to make admittance ſecundum formam et effeftum ſurſum redditionis, 
and therefore it is not like the caſe of feoffees to uſes at common 
law. And although the lord grant the land over by copy to an- 
other, this is all without any warrant, for notwithſtanding this, 
the lord may make admittance according to the ſurrender ; and 
this ſhall be z and he who is admitted ſhall be in by him 
who made ſurrender. The eſtate muſt be according to the 
furrender, and not according to the admittance. 'The admittance 
in this caſe was upon a deſcent, for the plaintiff and her ſiſter B. 
held in 1 The defendant could traverſe nothing here 
dut the grant which the plaintiff had alleged in her replication; 
and if ſhe was not heir, the admittance of her as ſuch was void. 
Non conceſſit puts the operation of a grant in queſtion. A grant 
without right is abſolutely void. If S. B. took a fee under the 
will, (which it was determined ſhe did,) then the admiſſion of the 
plaintiff in fee was good; if only an eſtate for life, then it was 
void, and the grant to the defendant would be ſubſtantiated, he 
claiming under the heir at law of the teſtator. Therefore if it 
reſted on that, the validity and operation'of the grant would have 
come in queſtion upon that iſſue. Baddeley v. Leppingwell, Trin. 
4 G. 3. Burr. 1533 * 


CB] (W.e) Will of Copyholds. Good. And what 


Words in a Will ſhall extend to Copyholds, 
where Teſtator held Freehold and Copyhold [or 
Copyhold only unſurrendered]. ; 


See (M. a), ante, ſect. 4. and Suppl. tit. Powers (A. 14), 
5 ſect. 4. pop. 


$2. 1. Where the Words in queſtion are in favour of Creditors. 


Ts A Teſtator, ſeiſed of copyhold lands only, deviſed all hir 
© ate to his ſon, ſubject to the payment of debts. | De- 
creed, that the want of a ſurrender to the 9 
intent 


: 7 7 


9520 kh . no 


Lad 


* 
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2. Teſtator, by his will, declared, that he would make à diſ- 
poſition of his whole eſtate and effects The firſt diſpoſition was, 
that all hir debts and funeral expences ſbould be firſt paid. Then he 
deviſed the particular parts of his eftate, ſubject thereto; unto 
different perſons. The queſtion was, whether certain cuſtomary 
lands, which had been mentioned in the will, in diſtinct parts from 
the reſt of the fee-fimple lands, were ſubject to debts ; theſe lands 
having been ſurrendered to ſuch uſes as he ſhould appoint. Lord 
Herdwicke held they were: the firſt diſpoſition, he ſaid, running 
over all the ſubſequent clauſes of the will. Godolphin v. Penneck, 
2 Veſ. 271. Elliſon v. Airey, ib. 568. 8. P. | 

3. A will commenced in theſe general words, * I will that all 
« my juſt debts and funeral expences be paid and ſatisfied.” There 
being no other real eſtate, the court of Chancery decreed, that 
the teſtator's copyhold eſtate, although not ſurrendered to the 
uſe of his will, ſhould go in aid of his perſonal eſtate, for payment 


of debts. In Tudbr v. Anſon, 2 Ve. 582. 


4. Where the will of a teſtator, ſeiſed of freehold and copyhold 


eltats the latter of which had not been ſurrendered to the uſe of 


the will, began thus, « As to all my worldly eftate,” I defire all my 
« juſt debts to be paid,” the charge was held to extend as well 
to the copyhold as to the freehold lands. But Aſbburſt, J. admit- 
ted, that, if the freehold had been deviſed to one perſon, and the 


copyhold to another, the freehold might have been firſt applied. 


Coombes v. Gibſon, 1 Bro. Ca. Ch, 274. 

5. In Lindopp v. Eborall, flated in ſeF. 2. infra, pl. 8B. Lord Chan- 
cellor Thurlow ſaid, that in the caſe ofa deviſe or charge in general 
terms, where the copyhold eſtate is neceſſary to pay debts, that is 
equivalent to a deſcription of it. 


$8. 2. Where the Words in queſtion are in fayour of 
| | Deviſees. ; 


1. A. purchaſed a copyhold eſtate for his own and two other 


livesz and afterwards, without having made any ſurrender of it 
to the uſe of his will, deviſed in general terms, “ all his eftate 
« real and perſonal in poſſeſſion or reverſions, to his wife,” and died 
leaving no other eſtate. Held, that the copyhold lands were in- 
tended to paſs by this deviſe, and the ſurrender was decreed to be 
ſupplied. Smith v. Baker, 1 Ath. 385. 


p £ | 
2. A. deviſed all his lands unſettled to his wife for life,” and af- 
terwards to his younger children, as ſhe ſhould think fit to diſpoſe 


of the ſame, and then died ſeiſed of freehold lands in ſettlement, 


and freehold and copyhold lands of inheritance not in ſettlement, 


the latter not having been ſurrendered to the uſe of his will. 
Lord Hardwicke was of opinion, that the lands ſettled being only 
freehold, the lands unſertled muſt naturally be intended of the 


ſame kind; and therefore the copyhold lands did not paſs. 


' Hawkins v. Leigh, I Arb. 387. N 
n 3. In 


- 
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— Coppbold. 
- 23 In Tendric v. Smith, 2 4th. 85. Lord Hardwicke held, that, 
- where copyhold lands were ſurrendered to the uſe of a will, the 
fame would paſs by a general deviſe of lands, although there were 
© frecholds to anſwer ſuch deviſe. | | 
4. Freehold and copyhold lands in D. (originally the property 
of the feme) were conveyed and ſurrendered reſpectively to 
truſtees, in truſt for baron and feme, for their lives, and the life 
4 of the ſurvivor, with remainder to the heirs of their bodies, re- 
mainder to the baron and his heirs. The baron deviſed all his 
lands, &c. in D. and all other his real eflate to truſtees for 500 
years, upon certain truſts; and, after the determination of the 
term, he gave all the premiſes to his wife for her life ſans waſte, 
and died without iſfue. Held, that the words uſed by the teſta- 
tor were ſufhciently comprehenſive to paſs the lands, and that it 
was the teſtator's intention they ſhould paſs; as all the eſtates 
came originally from the wife, and he could not mean to ſever 
"the freehold from the DR Car v. Elliſon, 3 Ath. 73. 
5 A teſtator having, by ſome introductory words in his will, 
ſhewn an intention to diſpoſe of his whole eſtate, gave all his 
meſſuages, lands, &c. in N. to his wife during her widowhood 
and died feiſed of freehold and copyhold lands in N., the latter of 
which he had ſurrendered to the uſe of his will, The copyholds 
were beld to paſs by this deviſe, Goodwyn v. Goodwyn, 1 Ve. 227. 
6. A. beiny ſeiſed of freehold, and of copyhold, of the nature 
of Berough-Engliſh, deſcendible not only to the younger ſon, but 
alſo to the younger daughter, which copyhold was not ſarren- 
dered to the uſe of his will, made his will, by which, after making 
different proviſions for his wife and daughters, he gave all the ref 
and reſidue of his eftate real and perſonal, of what nature or kind ſo- 
ever the ſame might be or conſiſt of at the time of his death, to 
© his wife, her heirs, executors, c. The wife brought her bill to 
compel the cuſtomary heir to ſurrender. Sir F. Strange at the 
Rolls, after admitting the words uſed by the teſtator to be very 
comprehenſive, ſaid, there was no caſe where there was freehold 
as well as copyhold, and no notice taken of the copyhold in the 
4 will, that the court had ſupplied the want of ſurrender, Thus the 
caſes had turned, he added, in the conſtruction of general words 
where no ſurrender had been made, upon the queſtion of the 
- fea, whether the teſtator had what would anſwer the words of 
is will, on which the words would operate? Then tbe ſurrender, 
ſaid, ſhould not be ſupplicd; as (it) was before Talbet in 
5; and the caſe of Bethlebem Hoſpital, 10 June 1735 3 that 
my lands,” would not paſs copybold lands not ſurrendered, 
were other lands to ſatisfy it; but, if ſurrendered, that 
explain the general words, and paſs it. Here, he con- 
is that which would come within the deſcription of real 
Then, without ſurrender to the uſe of the will, or men- 


this ought to be conſidered as if creditors; but by this will 
real eſtate is not ſubject to payment of debts, as in the cal 
I 13 3 
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in Williams (meaning Drake v. Robinſon, ſtated in 6 Vin. 237. pl. 
7» 8. which ſee). In the preſent caſe there is nothing, either by 
act᷑ or by ſurrender, or by words though no ſurrender, to warrant 
the court to ſay, that the younger daughter is diſinherited of that 
which by law ought to deſcend to her, and that the mother is 
entitled to the benefit of this copyhold, Byas v. Byas, 2 Veſ. 164. 
7. Teſtator, ſeiſed of freehold and copyhold, and poſſeſſed of 
lgaſchold eſtates in H. and C., deviſed all his meſſuages, farms, 
lands, tenements, and hereditaments in H. and C. to his wife for 
life, remainder to his two ſons ſucceſſively in tail, remainder to 
his wife in fee. The copyholds never having been ſurrendered 
to the uſe 'of the teſtator's will, it was held, at the Rolls, that 
_ did not paſs by it. Milbourne v. Milbourne, 2 Bro. Ca. 
h, 64. | | „ + 
8. Teſtator deviſed all his lands, tenements, and hereditaments, 
and real eſtate-whatſoeyer, ſituate in P. and other places which 


he enumerated, or elſewhere in Great Britain, not ſettled in 


jointure upon his wife, in truſt. to ſell and diſpoſe of the. ſame 


to pay his debts and legacies, and then gave his perſonal eſtate in 


truſt to be ſold for the ſame purpoſes; and the clear ſurplus of 
the produce of the real and perſonal eſtate, after debts and lega- 
cies paid, to be inveſted in government ſecurity, and the intereſt 
to be paid to his wife for life, and the principal to his daughter 
Ann, on the event, which happened, of her attaining twenty-one. 
The teſtator had freehold eſtate in P., and a ſmall copyhold 
eſtate there, which was purchaſed by and ſurrendered to his 
grandfather, who was admitted; from him it deſcended upon 
the teſtator's father, who never was admitted; and from him u 

the teſtator, who alſo never was admitted. On a bill filed by Ann, 
praying a ſurrender, it was ſaid on her behalf, that there was no 
doubt of the teſtator's intention, and that he thought it a free- 


hold eſtate, and meant to paſs it; for which purpoſe the words 
. uſed by him were ſufficiently comprehenſive. But Lord Chan- 


cellor Thurſow held, that it did not paſs; for although, where the 
copybald is neceſſary to pay debts, it is held equivalent to a deſcription _ 
of it, yet here, it not being neceſſary for that purpoſe, it ſhall 
not. paſs for the further purpoſe of going to the younger child: 
the court, he added, only held har where the child was unpro- 
vided for ; not where the queſtion was as to the quantum of the 
proviſion, to which the intention could never be held to apply. 
Lindapp v. Eborall, 3 Bro. Ca. Cb. 1898. 1 | 


(Y. e) Diſputes at Law and in Equity between vas "= 
44 -< #502 Jaord and: Tenant, ©: 252% s 5 
A Bin brought by a lord of a rganor againſt copyholders, td 
compel them to be admitted, was iſmiſſed with coſts; _ . 
ſince, it was ſaid, he might have his remedy by ſeizing upon © + 
Vot, I. 3 | j their | 


2 of OY come in after rangi. chen | 


For more of Copybeld in general, ſee Common, Court Coins 
| Manor, Steward of Courts, and other proper titles. | 


＋ 
ö 
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41 — (a). 


(«) File Wood's Iaſt. I. 4. c. . f. 19. 


. IV + 4.4 * 


6Viner 243. 4 (B) His Election. 


Ir authority of the court of 8 does not extend ſo ſar 
as to remove one coroner and to appoint another, but the 


choice of a new one muſt be by a majority of the freeholders. 
Per Lord Hardwicke, Chancellor, in the caſe of the Freebolders of | 


-Warwick, 3 Atkins, ys 


| 


(C) His Duty and | Authority, | 


without warrant. 4 Blackft. Com. 292. 
coroner returned an inquiſition finding a felo de . mob 
82 It was moved that he might be obliged to return the de- 
9 


depending before them to make it neceſſary. Th 


age the Ce of M inge, Eaft 10 G. 2. Str. 107. 


8. c. mor” 3. A ſailor hanged himſelf on board of a man of war lying in 
fully 't- Portſmouth harbour, and within the liberties of the Borough, and. 
Au. 231: the coroner of Portſmouth having impannelled a jury went to the 

| whereitis ſhip to view the body, but was refuſed —— by the captain, 
* laid that the „be offered. to ſend the body to them on ſhore. Upon — 


coutt re- 


- fuſed to | information was moved for and granted, 1 N 
. altum mare. the land coroner had the juriſdictionz and 

— though.it was faid.qhe admiraley had j — and a coroner 
4. — of their own, yet it was held, that the: opliign velpi the 


fi of the juriſdition of the admiralty was never carried further a 
ban cramend pretence to a concurrent juriſdiction, and when an officer is ready 
ated onty to do his duty, and is oppoſed without the duty done, the 

- > ny public juſtice is concerned; and therefore there ought to be an 


pang nation. Rex v. Solgard, Trin. 11 G. 2. Str. 1097. 
Lord 


Ken- * 4 | was made 2 queſtion, whether when a coroner find 
r P91 dead on the 2 though rent e 42 


1. Ts coroner may apprehend any felon within the gouney | 


but the court refuſed to make any ſuch rule, there 
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3 BEE | Coroner. 3 2 
fea, and within the admiralty juriſdiction, it is not bis duty to declares 
take an inquiſition upon the body? This queſtion it was intended himſelf not 
ſhould be brought on fox the deciſion of the court of K. B. e. ow 
upon a motion for a mantlamus to compel the ee of peace opinion,) 


1 
. 


for the county to pay the coroner for taking tuch inquiſitions, a that : 

but the queſtion went off upon a mere objection to the form of 1 wah 3, | 

the inquilition itſelf. Rex v. The Fuftices of Norfolk, Mich. 33 G. 3. which the 
coroner . 


, Nolan's Rep. 142. . -" ought to 


take an inqueſt upon bodies found upon the ſhort ; as for inftance, where marks of violence are evident 
upon them, —Buller, J. ſaid, it might be worth while to conſider, whether a decifion that coroners 
ought to take inquiſitions in caſes circumſtanced as that before the court would not go to a very great 
and inconvenient length? There are ſome words in the beginning of the ftatute of Edward which tt 
would be proper to examine, whether they are not meant to extend to all the fions mentioned in 
that act. It declares that, c when coroners are commanded by the king's bailiffs, or by honeſt men of 
©« the county, they ſhall go to places where any be ſlain, &c, In ſuch caſes, if the coroner takes an 
inquiGtion, it is right he ſhould be paid for it. But he doubted that the coroner ſhould be permitted to 
make a job by taking inquiſitions in caſes where no man alive can doubt about the manner of the death, 
ide Nolan's Rep. 144-5. GER 


(E) Inquiſitions before bim. 2244. 


1. II was moved to ſtay the filing of an inquiſition taken ſaper It has been 

* viſum corporis upon an affidavit ſtating that the man died ds Ln 
five years before; and the coroner dug up a ſcull, which he do hat. 
aſſured the jury he knew by a particular mark was the deceaſed's, Salk. 372. 
and thereupon the inquiſition was taken. And it was inſiſted the Ie. * g 
inquiſition ought to 85 been taken on view of the whole body ＋ 1 . 
that the marks, if any, may appear. The court ſtayed the filing. which « co-.. 
Rex v. Bond, Hil, 3 G. 1. Str. 22. ef |  _— 
part of a body, av, ſuppoſe, that of a child torn and inangled, and only ſome of irs limbs 
15 5 — Lord 3 1. Nolan's n _ 1 ? 


2. Leave was given for the coroner to take up the body, and So, whete - * 
take a new inquiſition; and it was ſaid the coroner could not do 2 od 
it without leave of the court. Rex v. Saunders, Eaft; 5 G. 1. ba ben. 
Str. 167. 9 quaſhed, Anon. Mich. 9 C. 1. Str. 333- 


„ 3. The coroner's inquiſition taken ſuper viſum corporis, was 
* quaſhed becauſe the year of our Lord in the caption was in com- 
mon figures, whereas it ought to have been in words at length, 
= 22 in Roman numerals. Rex v. Philips, Hil. 6 G. 1. 
201. 6. | F 1 
4. It was ſaid by Lee, C. J. that, in caſe of an untimely death, 
à view ought to be had as ſoon as may be after the fact com- 
ö mitted, and, if poſſible, whilſt the body is in the ſame poſition 
and other circumſtances it was in when the perſon died; and it 
is the duty of perſons in whoſe houſes accidents happen to give 
immediate notice to the proper officer for this purpoſe. And. 235. 
4 It was found by an inquiſition taken by the coroner that 
y.the near fore-wheeT of a waggon did move to the death of a 
man, and that only the near fore-wheel was forfeited as a2 


deodand. len au on becauſe it _ | 
5 pa | 


— 
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l) Diſcharged or removed ; for what Cauſe. And - 1 


As theoffice I. I JPON a petition on the behalf of the frecholders of Mar- 


of coroner is _ wick to remove a coroner for negle& of duty, and for 


Coroner. 


ſaid to be exceedingly improbable, if not impoſſible, that only the. 
one wheel of the waggon ſhould move to the death of a man. 
But the court refuſed to quaſh the inquifition, becauſe it was, a 


queſtion of fact which the jurors had found. Rex v. Grew, 
Mich. 29 G. 2. Sayer, 249. 6 19% 

6. It was moved to quaſh a preſentment or inquiſition found 
by the grand jury at the ſeſſions of oyer and terminer for the 


county, upon an objeCtion that it was coram non judice, the grand 
jury having no authority to make ſuch a preſentment, or find ſuch 


an inquiſition under their general charge from the judge of 


aſſize, whatever might be the caſe; if the judge had particularly 
directed and preſided over an i nquiſition upon the neglect of the 


coroner. The fact found was, that a mare of J. K. was the 


' cauſe of the death of V. S. It happened that the coroner had 
not taken any inquiſition, ſo that the lord of the manor, finding 
himſelf likely to loſe his deodand, made an application at the 


aſſizes where the grand jury found the inquiſition, and which was 
afterwards removed by certiorari. A rule was made abſolute to 


. 


Nquiſitions taken before the coroner are traverſable. Per Lord 


Mansfield, C. FF in Rex V. Kill ingball, Mich. 30 G. 2. Burr. 19. 


% 


how. And what ſhall determine his Office. 


an 0%. abſconding, Lord Hardwicke, Chancellor, ſaid, he had no doubt 
Chanceliar as to the authority of the great feal with regard to the removing 


will not or- 
der a writ to 
iſſue ve co- 


rue ex- that purpoſe by Lord King, in a caſe of an application on behalf 
of the frecholders of the county of Derby in 1725. Caſe of the 


is an affids- 


of coroners where they miſbehave, or where they live out of the 
county; and he mentioned a precedent of an order made for 


Freeholders of Warwick, 1744, 3 Ath. 184. 


vit of ſervice on the defendant, or at the laſt place of his abode. 3 Atk. 184. 


2. By flat. 25 G. 2. c. 29. ff 6. it is enafted, (t that if any 


4 coroner who is not appointed by virtue of an annual election or 
« nomination, or whoſe office of coroner is not annexed to any 
, other office, ſhall, from and after the 24th day of June 1752, 


« be lawfully * of extortion ot wilful neglect of his duty, 


0 4 ; — 


A «a a «a a «a + a aa 
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. or miſdemeanor in his office, it ſhall be lawful for the court 
d before whom he ſhall be convicted to adjudge that he ſhall be 
« amoved from his office, and thereupon, if ſuch coroner ſhall have 


« been elected by the freeholders of any county, a writ ſhall iſſue =. 


% for the amoving him from his office, and electing another in his 
« ſtead, in ſuch manner as writs iſſue for the amoval or diſcharge 
« of coroners, and for electing coroners in their ſtead, are in any 
cc caſes already directed by law: and if the coroner ſo convicted 
„ ſhall have been appointed by the lord or lords of any liberty or 
* franchiſe, or in any other manner than by the election of the 
“ freeholders of any county, the lord or lords of ſuch liberty or 
&« franchiſe, or the perſon or perſons entitled to the nomination 
« or appointment of any ſuch coroner, ſhall, upon notice of ſuch 
« judgment of amoval, nominate and appoint another perſon to 
6 be coroner in his ſtead.” | 


(K) Puniſhed. | GViner 2:6. 


1 PON inquiſition /uper uiſum corporis of a man who had hanged 8. P. Rex 
himſelf, notwithſtanding it appeared to the jury that he was , K-4ing- 


lunatic, the coroner, in order to cover the goods, told the jury „G. 1. cid 


that to find him fe/o de ſe was only matter of courſe,” with which Str. 69. 
Vide 1 Vent. 


they being content, found accordingly. Coming afterwards to — 
be Line informed they applied to the coroner, telling him they 3 
were ſatisfied the man was a lunatic, and defired he would take quifition was 
the verdict ſo; whereupon he drew up an inquiſition, to which Pt; 
they all ſet their hands and ſeals. A certiorari being brought, he that could 

returned the firſt inquiſition that he might ſtill cover the goods; be, it nor 

but the court ſtayed the filing it, and committed him. Rex v. - LN 


Wakefield, Mich, 4 G. 1. Sir. 69. | 
For more of Coroner, vide Fees, letter (A, 4). 
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(A) By what Means a Corporation may commence, Tt 
and by what Words and Names, and by whom, 
e contra. [Or rather, of the ſeveral Sorts of 
Corporations. ] ' [ And of what Perſon or Perſons 


- 


, 3 e- : ; 
1. WW Haterer might be the notion in former time, it is moſt 
. certain now, « That the corporations of the univerſities 


"Coroner. "449 


—_ 


Fd 


3 Corporations, | 
„ chem any rights that have been formerly ſubliſting in them un- 
der old charters or preſcriptive uſage.” Per Lord Mansfield, 
Rex v. Vice-Chancellor, Fc. of Cambridge, 3 Burr. 1656. 

2. The king by charter to the Ea/f India Company, & c. may 


enable them to conſtitute ſuch perſons who ſhall be incorporated. 
Gee, Dig. tit. Franchiſes F. 5). A 


6Vizer267- (G. 2) What they may do, and what muſt be done 
under the Corporation Seal. 


2 1. THE court granted a mandamus to compel the warden of 
1 WadbamCollege to affix the common ſeal of the college to 
an anſwer of the fellows, &c., which was contrary to a ſeparate 
anſwer which he had put in for himſelf, for his doing this does 

not contradict his private one. Rex v. Windham, Cowp. 377 
2. Mandamus granted to the mayor, &c. of York to put the 
co ſeal to the certificate of the election of the recorder, on 
an affidavit that he had the majority of legal votes, although it 
was ſtated in oppoſition to it, that the other candidate had a ma» 
Jority at the election, and that the corporation had already cer- 

- Uified his election. Rex v. the Mayor of York, 4 Term Rep. 699- 


a 4 
2 5 
2 2 8 82. 
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Sens 


< 


2e. 


: 
. (G. 3) Acts done by them good or not, being not 
8 done by the whole Body. Ek 


1. IF one member be omitted to be ſummoned to a corporate 

1 ® aſſembly where a ſummons of an afſembly is neceſſary, any 
act of the meeting is void, for every member has a right to de- 
bate as well as vote. Kynaffon v. the Mayor, c. of Shrewfbury, 
2 Str. 1051. e ego; : 
fw A ĩ . b 
office of capital citizen of Carliſie, the caſe was thus: The cor- 
poration conſiſts of a mayor, aldermen, bailiffs, and capital citi - } 


a wo 44 > £4 oa 6a = 


2 zens, who together make a common council, and have the power 
3 of electing capital Citizens: the power of amotion is in 

© . _ mayor and aldermen only, or the major part of them. The re- 
I turn ſet forth, that on ſuch a day the common council was afſem- | 
bled, and that Poulter being ſummoned did not appear, and there- 
upon the mayor and aldermen fic ut prefertur afſemblat. made an I 

8 order for his amotion for a cauſe allowed to be legal.” Per cur.— 
ins The powers of the common council and of the mayor and alder- 
men are diſtinct, and as they had diſtinct authorities, they muſt be | 

ſummoned in their diſtin& capacities to do any act; and as there 
was no fummons here to meet as mayor and aldermen only, the 
if acts done by them in that capacity were void. Otherwiſe mem- 
, bers of corporations might be ſurpriſed, ſince each might deem | 
his preſence unneceſſary. at that aſſembly, of which he had notice, 
. but might wilh to attend the other if he were appriſed of it. 
e. Moyer, &c. of Carliſle, 1 Sire 385 3.16 


= 
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directs the mode of electing a mayor therein to be uod 


nen | * 
„ Totporationns. 34 
3. If a corporation have twelve chief burgeſſes, and their charter 


cc et undecim capitalium burgenſium burgi prædicti pro tempore exiſ- 
5 tent. vel major pars eorum guorum majorem burgi predit3. protemp. 
tc exiſtent. unum eſſe volumus, & c. poteſlatem habeant, &c. in le Guild- 
c Hall burgi prædicti ſeſe aſſemblandi et congregandi et ibidem con- 

c tinuandi guouſgue ip vel EORUM major pars IBIDEM ADTUNC 
ec aſſemblat. eligerint unum majorem de ſemetipſis, cr. The 
mayor and a major part of the ſubſiſting burgefſes muſt meet to 
elect a mayor; and the a pan of thoſe who are ſo aſſembled 
are to dect. Conſequently, if only the mayor and three burgeſſes 
meet and elect one to ſucceed as mayor, while there are ſeven 
others in exiſtence who are abſent, ſuch election is void. Rex - 
v. Grimes, 5 Burr. 2598. ; | 
4. But where the corporation conſiſted of a mayor, twelve al- 
dermen, and an indefinite number of burgeſſes, and the charter di- 
rected the mode of election to be, “ that the mayor, aldermen, 
« and burgefles, or the greater part of them, ſhould from time to 
« time have the power of aſſembling themſelves, or the greater 
ec part of them, at , and ſhould there continue till they, ar 


. « he er part of them then there afſembled, ſhould chooſe one 


« of the aldermen mayor.” The court were of opinion that the 

charter meant, that .a majority of the members preſent might 

ele, and not that a majority of an indefinite number ſhould be 

preſent; and this opinion they held ſtrengthened by an uſage of (a) N the 

170 years, within which period there were only five inſtances * | 

where a majority of the whole body had been aſſembled at the tnowieoged 

election of a mayor; for where the words of a charter are doubt- A: v. 

ful, uſage under it ſhall explain its meaning. Rex v. Yarb(a), Tm kes. 

Cowp. 248. B. R. 810. 
$. It is in the nature of all corporations to do corporate acts; 

and where the power of doing them is not ſpecially delegated to 

a particular number, the general mode is for the members to meet 

on the charter days, and the major part who are preſent to do the 


act. Per Lord Aſangſield, ibi. 


6. The charter of the borough of Bedmin required, that the 
mayor and common clerk for the time being, and the common coun- 


cil for the time being, or the major part of them, ſnhould ele, and the 
common council was a definite body conſiſting of thirty-ſix. It was 
holden, that a majority of the whole number muſt meet to form 
an elective aſſembly, and that if the corporation be ſo reduced as 


that ſo many do not remain, no election can be had at all. Rex 
v. Bellringer, 4 Term Rep. 8 10. 3 3s 


7. In a return to a mandamus to reſtore a perſon to an office in 
a corporation, if it is ſtated, that the party was removed by the cr. 
forate body at large, it is unneceſſary to ayer that the power of re- 
moyal is veſted in them, becauſe it is incidental to them, unleſs 
iven 1 Bore by a law, Qs. to a ſeleQ party. Rex v. the 
Mayor, Ce. of Lyme Regis, Doug. 144. : 
| "Ba 8. If 
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. Corporations. 


8. If twelve are incorporated by name to chooſe a chaplain for 


E., and by another clauſe three of the twelve are to chooſe a chap- 
lain for S., with conſent of the major part of the inhabitants of 


S., and two of the three chooſe, it is good though the third diſſents. 


Attorney General v. Davy, 2 Atkyns, 212. * 


9. The words of Wadham College ſtatute are, . Hoc etiam volo, 


<< ut folicitudine cautum fit, ut nibil figilletur, quod non per GUARDI- 


* ANUM ef majorem partem ſociorum mature deliberatum concordatur, 


er per coſdem comprobatur.” They do not give the warden a ne- 


gative upon the act of the major part of the ſociety ; for warden 
and-fellows are a deſcription of the corporation, and the expreffion 
,” without any repetitiofi of the word guardianum, muſt 


cc per 
mean the major part of the body. Rex v. Windham, Coup. 379. 


2 (6. 6) Grants to a Corporation. To what Perſons. 


it ſhall be ſaid to extend; and what paſſes. 


zx upon a bond to Doctor Craven, (the maſter) fellows 


and ſcholars, &c. folvendum to the maſter, L and ſcho- 


"lars ; defend:int craves cyer of the bond, and pleads, that before 


the filing of the bill Doctor Craven died; plaintiff demurs, and 
defendant joins in demurrer. Per cur.— The bond 2 to 
Doctor Craven, & c. folvendum to the maſter, fellows, and ſcholars, 
is a bond to them in their corporate capacity, and the duty 1s to the 
maſter, fellows, and ſcholars. Judgment for the plaintiff, The 


' Maſter, Fellows, and Scholars of Sufſex and Sidney College v. Daven- 


port, B. R. 1 Will. 184. | | 
Vid. (H. 3) Corporation of Colchefler v. Seaber, 3 Burr. 1866. 
1 Blackft. Rep. 591. S. C. ; 


6Viner278., (H. 2) Conſidered how, and capable of what. 


T HE weavers' company brought actions as common informers 


for the penalties in the ſtatute 7 G. 2. c. 7. for ſelling printed 


| calico, and it was held in C. B. that the words of the act being 
any perſon or perſons, a corporation could not ſue as a common in- 


former. Vid. 2 Str. 1241. note, 


eee, (H. 3) Diſſolution ; and che Effect thereof. 


. PHE old corporation of Calchgfter accepted a new-charter in, 


1 1763 by a different name, viz. © mayor and * 
to conſiſt ot a mayor and eleven aldermen, (out of whom the 
mayor to be choſen, ) eighteen zſſiſtants and eighteen common 


council. A bond had been given to the old corporation in 1735, 
| before the new charter. In 1740 there were judgments of oufer 


agaiaſt the mayor and all the aldermen, and they were all of r 
| | | - 1 : p a 


7 
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dead before the new charter. An action being brought by the : 

new corporation upon this bond, the court held that it was main- 

tainable, and was properly brought in their new name of incor- 

poration :; that the corporation was not diſſolved by this judgment Yide the 

of oufler againſt individual members: that neither the acceptance 9pinions des 

of a new charter, the removal of their officers, nor the change of h. ; by 

their corporate name, can extinguiſh their former rights, but that in Rex v. 

a new charter revives and puts them into action again: and that Fama 

11 C. 1, c. 4. did not conſider corporations who had flipped the 2 

fixed day for electing chief officers as being diſſolved; but meant Rep. B. K. 

to revive their activity, and put them again in motion. The Mayer 4. 

and Commonalty of Colcheſter v. Scaber, Executor, 3 Burr. 1866, 

- 2, Lord Mansfield declared, that he would not ſtart a point 

not agitated at the bar, when the conſequences might tend to a 


diſſolution of the corporation, Kesx v. Monday, Cup. 538. 


(I) What Thing diſſolves the Corporation. eu 


1. 1 PON an information in nature of a guo warrants againſt 
the defendant for exerciſing the office of alderman of the 

city of Chefler, the court held, that a 2 of ſeizure of the 
liberties, privileges, and franchiſes of the corporation into the 
hands of the king until the ſaid court there further ordered, pro- 
nounced againſt a corporation in default of appearance, operated 
as. a final judgment to diſſolve the corporation, as they did not 
appear in the ſame term, or the next at furtheſt. Rex v. Amery, 
2 Term Rep. B. R. 5 15. Eg ht 

2. In the caſe of Rex v. Reeſe and Rex v. New/ham, common (4)!t pears 
council men of Caermarthen, it was clearly underſtood that if the from the 
major part of the corporation had been dead (a), it would have been 88 
in fact diſſolved, or — ” ow who 8 could not have in that caſe 
aſſembled for the purpoſe of an election. Paſch. 1775, cited per refed the 
Afton, F. in Rex v. Monday, Cowp. 537. 3 
2 of the whole body. V alſo this caſe fo Rated, 3 Term Rep. B. R. 236. and vide 4 Tera 


* 


a (. 2) Cuſtoms, Confirmed. How. 6Viner 2%. 


HE corporation of London having a cuſtomary duty of one 

farthing on the quarter of corn imported — Jens by per- 
ſons not free of the city ; it is a good cuſtom, that factors free of 
the corporation ſhall receive to their own uſe that part of the 
duty which ariſes from corn - conſigned to them as factors. 
 Ciclſedge v. Fanſhaw, Dough. 1 4+ 5 | 


"4 


* = - 
% 
* . 


bomann, 
(1. 3) Of taking or renewing a New Charter, and 
SAN >. the Effects thereof. 


1. HERE is a vaſt deal of difference between a new charter 
I / granted to a new corporation, (who muſt take it as it is 


5 given,) and a new charter given to a corporation already in being, 
(«) Fade the and acting either under a former charter, or 4 prkel th 
"opinion of uſage. The latter, a corporation already exiſting, are not obliged 
"Buller, J. to accept the new charter in toto, and to receive either all or none 


ER” of it: they may act partly under it, and partly under their old 
- 2TermRep. charter or preſcription (a). Per Lord Mansfield, C.J. and Wilmot, J. 
B. R. 589. Rex v. Face Chancellor, fc. of Cambridge, 3 Burr. 1656,-1661. 
(5) Fide the 2. If there be an old corporation, and judgment of offer his 
epinions of been pronounced againſt the mayor and all the aldermen, ſo that 
e ae it cannot act, but is obliged to accept a new charter, the old cor- 
more, 3383 is 8 8 e ſo that the old members ſhall 
;TermRep. loſe ir ri ts. ( 4 Commona Calche V. Seaber, 
57 * 3 Barr. 7865. 1 . S. C. TY wat; \ 


EE „ in | "1. 
The a this poſition ſeems limited to the caſe where a new charter or grant has been made 


by the crown; and Buller, I. ſeerns to deny that a member of the old corporation could retain a right 
of common, if there were not a new grant, | | ** 


3. It was faid by Lord Hardwicke in R. v. Jobnſon, that char- 
ters granted by Car. II. have never received any countenance in 
Weftminſter-hall, and that he would never give any opinion in 

 fuppott of them, unleſs the ſtrongeſt evidence was laid before the 
c.ourt of their having been accepted and uniformly ated under. 
Cited per Lord Mansfield in Rex v. Amery, 1 Term Rep. B. R. 367. 

4. Judgment of ſeizure guouſgue, & c. was given Hil. 1683 
=gainſt the corporation of Cheer. The corporation did not ap- 
pear during a year enſuing; when the crown granted a new 
charter. A charter of reſtitution was afterwards granted to the 
old corporation, anno 1688, during the reign of Fames II. The 
court were of opinion, 1ſt, that the ſecond charter was good, the 
firſt corporation being diſſolved by the judgment and ſubſequent 
non-appearance, although no previous final judgment had been 
Ggned ; 2dly, that the charter of reſtitution was a void charter. 
For though it is competent to the crown to pardon a forfeiture 
and grant reſtitution, that can only be done where things remain 
in flatu qu, but not ſo as to affect thoſe legal rights which were 
properly veſted in third ns by the new charter of incqrpora- 
tion granted by Charles II. Rex v. Amery, 2 Term Rep. B. R. 515- 
5. The corporation of Cambridge, 36 Car. 2. ſurrendered by 

: deed to the king all their franchiſes, &c. concerning the election 
of perſons to the offices of mayor, c. After which king 

Charles II. granted them a new charter regulating the mode of 
election, and containing a power of amoving any of the corpo- 

-rators by an order of the Privy Council. But the deed of ſurren- 

der was not inrolled of record before the granting of me new 

55 ö 9 rier. 


Of Aberyflwith, 1. 1157. 


Corporations, 


charter. James II. ann, regn. 4. ifſued 2 proclamation, under the 


great ſeal, intitled “ A proclamation for reſtoring corporations 


'& to their ancient charters, liberties, rights, and franchiſes.” 


In which, inter alia, it was required that all the ſaid corporatio: 
whoſe deeds of ſurrender were not inrolled, g. and the ma : 
bailiffs, c. and every others members of them reſpectively, 


upon the publication of that proclamation ſhould take upon them- 


ſelves and proceed to act as a corporation, &c. In conſequence 
of which proclamation, at a meeting of the corporation of Cam- 
bridge at the common hall, by general conſent it was agreed that 
the mayor and other officers, who were in their teſpective places 
at and before the making of the ſurrender, ſhould take upon them 
their reſpective N and proceed to make elections, fill up 
vacancies, c. This proclamation was held to operate as a 
grant of revival to this corporation, their act of aſſembling, &. 
amounting to an acceptance of it; and that the new charters 
granted by Charles II. were thereby overturned. Newling v. 
Francis, 3 Term Rep. B. R. 189. 

6. The conſtitution of a corporation as ſettled by act of par- 
liament cannot be varied by the acceptance of any charter incon- | 
fiſtent with it. Rex v. Miller, 35 G. 3. 6 Term. Rep. B. R. 268. | 
7. When an integral part of a corporation is gone, and the 
corporation has no power of reſtoring it, or of doing any corpo- 
rate act, the corporation is ſo far diſſolved that the crown. may 
grant a new charter. Rex v. J. Paſmare, 3 Term Rep. B. R. 199- 


(M) Election and Amotion of Officers, Members, 6Viner 294 
Hh Dc. at what Time, and how. | 


When 4 new Eleftion ſball be, and when @ Mandamus gronted for © 
"Uh Me” "ig wy 


1. NT fat. 11 Geo. 1. c. 4. /. 1. where the election of mayors 
ox other chief officers ſhall not be made on the days ap- 
pointed by charter or uſage, the corporation ſhall not thereby be 
diſſolved, but may meet and proceed to an election on the day 
after ; and the mayor abſenting himſelf, the neareſt in place may 
hold the court. | 
2. And if no election be made, or one that js void, the court 
of B. R. may award a mandamus for electing. Se. 2, 3. 
3. The chief officers ſo elected ſhall take the oaths before the 
prefding officer. $8. 4. | | | 
4. But no ſuch election ſhall be valid unleſs as great a number 
be preſent as are required by charter, c. ect. 85. | 125 
Although there has been an election of a mayor in fact, yet YidalſaRex 


if there be good reaſon to think it void, the court will award a ben py ng 


mandamus to go to an election, and not wait the event of any 009. in a 
controverſy about the former, C of Tintogel, 2 Str. 1003. 3 4 


6. A 


1 
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6. A mandamus was granted purſuant to 11 G. 1, c. 4. J 2. to 
go to the election of bailiffs, coroners, chamberlains, and the other 


annual officers of the corporation, there being no reaſonable ex- 


pectation of juſtifying the rights of the preſent poſſeſſors. And 
the court faid, it ſhould go not only for the head officer, but alſo 
« for the others, who were necefſary conſtituent parts of the cor. 
"poration, and equally within the reaſon of the ſtatute. Caſe f 
' the Corporation of Scarborough, 2 Str. 1180. | 
J. So the court granted a mandamus to proceed to the election 

of a mayor where the corporation of Cambridge had elected an 


officer in the army juſt gone to North America, and without the 
leaſt probability of his return till after the expiration of the year, 


Ker v. Mayor, &c. of Cambridge, 4 Burr. 2008, 


8. The cuſtom is to give twenty-four hours notice of an elec- 


tion. A mandamus was granted to chooſe a capital burgeſs, and 


it was moved to fix a day, or that it might be on fix days notice, 


But the court would give no directions, ſaying they could not 


alter the conſtitution of the borough. Caſe of the Borough of 
Eveſham, 2 Str. gay. © 
9. The court will not grant crofs or concurrent writs of man- 
damus to go to corporate elections, without ſome ſpecial or parti- 
cular reaſon. Rex v. Corporation of Wigan, or Rex v. Curghey, 
. & al. 2 Burr. 782. 5 
10. The court cannot take upon themſelves previouſly to iſſuing 


the writ to determine to whom it ſhall be directed, and it is at 
the peril of the perſon who defires the writ to direct it to the 
proper officer. Id. ibid. | 


11. Where judgment of offer has been pronounced againſt a 
former mayor, the proſecutor is entitled to a priority in moving 


for a mandamus to proceed to a new election. Rex v. Corporatiau 
of Weſt-Loe, 3 Burr. 1386, | | | 


* 


| = Who are qualified to be elected. : 
12. By fat. 9 An. c. 20. no mayor, bailiff, or other officer 


- who ſhould preſide at an election and return members to parlia- 


ment, and who ought to be choſen annually, when he hath been 
in ſuch-aunual office for one whole year, ſhall be capable of being 


choſen into the ſame office for the year immediately enſuing, and 
where any ſuch officer is to continue for a year, and until ſome 


other perſon ſhall be choſen and ſworn, if ſuch officer ſhall yolun- 

tarily and unlawfully obſtruct and prevent the chooſing of an- 

other, he is to forfeit 100 J. Fas 24% ig IEA 
13. Quere, Whether, if a mayor de facto intervenes, the 


mayor of the former 2 who is returning officer, and is en- 

charter till a legal ſucceſſor is choſen, 
can be choſen the third yeax under this ſtatute? _ Vide Rex v. 
, Godwin, Doug. 382. | | * 


titled to hold over by 


— 
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Of the Number and Dualifications of the Elefors neceſſary to render. 


an Election under 'a Charter valid. 


14. By the charter granted to the borough of Denbigh, 33 6 


are to be two bailiffs, two aldermen, and twenty five capital 
burgeſſes; and in caſe of a vacancy among the laſt, it directs 


Rog 
* 
* 


* 


that the bailiffs, aldermen, and capital burgeſſes for the time 
being, or the major part of them, quorum unum ballivorum et 
unum aldermannorum duos eſſe volumus, to elect another. By this 


charter nothing is required but the preſence of one bailiff and one 
alderman at every election, and their conſent to the perſon choſen | 


is not neceſſary; Sir Robert Saliſbury Cotton v. Davis, 1 Str. 53. 


15. The corporation of Malden conſiſts of three integral parts, 


vizs two bailiffs, fix aldermen, and eighteen head burgeſſes. Two 
perſons preſided as bailiffs when the defendant was eleCted an al- 


derman, againſt one of whom judgment of ouſter was afterwards | 


given for want of a proper ſwearing in. The court were of 
opinion, that under the charter, the words of which were, © that 
« the bailiffs and head burgeſſes, or the major part of them, for 


« the time being, ſhould eſect,“ c. two bailiffs were neceſſary 


as preſiding officers, and therefore that the defendant was not 
duly elected. Rex v. Smart, 4 Burr. 2241. 


16. The charter of the borough of Marclefield directed tile 
mayor to be choſen by the capital burgeſſes out of their body. 


The- uſage was for fifty years that the common burgeſſes have 
put five of the capital burgeſſes in nomination, out of whom the 


capital burgeſſes choſe a mayor, and this was found by the jury to 
be in conſequence of a bye-law not now extant in writing. Per 
cur. —lt is a good uſage, being to prevent popular confuſion, _ 


Barber v. Boulton, 1 Str. 314. 


17. But where the common burgeſſes put eight of the capital 


burgeſſes in nomination, the election is bad, for it neither pur- 
ſues the charter nor the cuſtom. 16. | 
18. The charter of, EH Retford direfts the election of ſewer 


bailiff, to be made by a majority of a ſele body; a bye-law, 


which gives a caſting vote to the preſiding officer when the yetes 
are equal, is bad. Rex v. Ginever, 6 Term Rep. B. R. 732. 


19. By the charter granted to Maidfone, the election of the 


mayor is appointed to be by the jurats, and of the jurats by the 
mayor, jurats, and common council-men (excluding the com- 
monalty), and of the common council- men by the mayor, jurats, 
and commonalty. Power is likewiſe granted by it to the mayor, 


jurats, and common-council to make bye-laws. They made a 


bye- law, that only ſuch of the commonalty as had ſerved the 
office of either churchwarden or overſeer of the poor for a Jo 
ſhould: meet and cle& common council- men. This is a bad bye- 


law, Firſt, becauſe the common-council is no part of the com- 


monalty, (whoſe rights are affected by it,) but a diſtinct body. 
relate 


h 
Secondly, becauſe the qualification is confined to what does not 


0 


2 


pott an ele ion 


Point. Re v. Richardſon, 1 Burr. 5 7. 


1827. : 

— The number of dhe electors may be reſtrained by a bye - 
law. But a bye - law cannot ſtrike off an in part of them; 
neither can it narrow the number of the perſons out of whom 
the election is to be made. Her Lord A. „C. J. and Will 
mot, J. who cites Rex v. Philips, Mayor of 
G. 2. B. R. cited Ib. But ſee Rex v. Gimver, 6 Term Rep. B. R. 
85 1. Uſage is not Pre in a corporation by charter to ſup- 


relate to or concern the corporation. Rex v. Spencer, 3 Burr. 


done by a ſelect number, there muſt be a bye - law, and the court 
will not determine that on motion. Rex v. Tomlyn, Caſes Temp. 
Hardw. 316. | | Nen | 

22. But in a preſcriptive corporation it is good evidence of 2 
charter directing an election to be made by the remaining mem- 


the full body. v. Hoyte, 6 Term Rep. B. R. 430. | 
23- A mandamus was 272 commanding the defendant to 
a' new mayor upon the next 


day; it appearing by affidavit, under a clauſe for holding 

_ he 5 been = — Tay Bo 

Mayer of Helfloun, 1 Str. 55 5. fe EE 
24. Upon an information in nature of a quo warrants for the 

office of mayor of Chrift Church, it was found that the perſon 

who preſided at the defendant's election was never elected mayor, 

or ever had any lawful right to the office, but that, under colour 


of being elected, he was in fact preſented and ſworn at a court- 
leet, and acted all the year, though an information was depend- 


ing againſt him, in which, after year, there was judgment 
of aher: but it did not appear that there was any rightful mayor 
at the ſame time. The court were of opinion, that he was a 


mere uſurper, and that to conſtitute a man an officer de fas 


there muſt be at leaſt the form of an election (a), and that there - 
fore the defendant was not duly elected. Rex v. Liſle, 2 Str. 
1 ” 9 0 


of oufler had been obtained, would not be ſufficient to authenti 
cate” the defendant's election. II. 1091. 


26. Where, by the charter granted to the borough of Ipſwich, | 


the UeQtion of a portman was given to the reſidue of the 
or the greater number of them bled in the council-chamber z 
and the election was made by one ſingle portman, he being the 


Ben, 22 & 23 


otherwiſe than according to the charter; 
as where the charter directs election by the commonalty, and it is 


years. Rex v. Robbiſon, ' 


| "25: The' court afo inclined ſtrongly -that the preſence of 2 
mayor de facto, recently proſecuted, and againſt whom — — 


only one leſt. The court ſaid they were inclined to ſupport it, 


but gave no expreſs opinion, the caſe being decided on another 
| 27. Where 


/ 
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27., Where an integral part of a corporation, compoſed of a - 
definite number, is required to vote at an election of a corporate 
officer, a majority of ſuch integral definite part muſt attend, 
otherwiſe'there can be no eleQtive aſſembly ; although other parts 
of the corporation alſo join in ſuch election, and the majority of 
the whole exiſting body actually attend. But a majority of thoſe 
preſent, when legally aſſembled, will bind the reſt. . Rex v. Mil- 
ler, Eaſt 35 G. 3. 6 Term Rep. B. R. 268. 

28. In an information in nature of a quo warrants for defend- 
ant to ſhew by what authority he claimed and exerciſed. the office - 
of port-reeve of the borough and manor of Fowey, the defendant -- 
relied upon an election by an homage conſiſting of twenty-three - 
free tenants. The jury found that twenty-one of thoſe 
were not free tenants; and the court held the election to be void. - 
Rex v. Mein, 4 Term Rep. B. R. 480. 

29. A regular ſummons having iſſued, appointing.a meeting to 
elect a town clerk for Nottingham, twenty-one electors aſſembleg, - 
the whole number being twenty-five. The mayor put T: S. in 
nomination, and no other perſon was nominated, Nine voted 
for him, twelve did not vote at all, and eleven of theſe proteſted 
againſt any election being had at that time, alleging the office to -- 
be already full. The court were of opinion, that he was duly 
elected; and that wherever electors are preſent and do not vote 
at all, “ they virtually acquieſce in the election made by thoſe 
« who do.” Oldiknow v. Wainwright, and the caſes there cited, 

2 Burr. 1017. 1 Blackfe. 229. 8 

30. The corporation of P/ymauzh confiſts by charter of a mayor, 
twelve aldermen, &c. ; and if a vacancy happens among tho al- 
dermen, the charter direQs, that the mayor and the reſt of the 
aldermen for the time being, or the greater part of them, are to 
ele& one of the burgeſſes in his or their places. There being ſeven - 
offices of aldermen yacant, the mayor and four aldermen aſſem- 
bled to fill up the vacancies. The mayor and one alderman deli - 
vered in a liſt of ſeven burgeſſes, of which the defendant, being 
duly qualified, was one, and. voted for them, but the other three 
proteſted and voted againſt them. Then the three aldermen gave 
in à liſt of ſeven other burgeſſes, three of whom were objected 
to as not having taken the ſacrament, and three others for non- 
reſidence, both which grounds of objection were known at the 
time to the aldermen propoling them. On the queſtion whether 
defendant was duly elected an alderman? per cur. There are 
different kinds of elections, and different queſtions may ariſe out 
of each, Upon thoſe of a member; of parliament, or a.verderor,. 
where the electors muſt proceed to an election, becauſe they -- 
cannot defer it to another time, there muſt be a candidate or 
candidates, and there is no way. of defeating the electian of. one 
candidate propoſed but by voting for another. But in the buſi- 
neſs of a corporation it is a different thing. The preſent-is a 


Cs the mayor, and he propoſes ſeven . 
vos together to, All up 


* 


eren Vacancies. The queſtion put 
ü | upon 


350. - _ - Coeporations. © — 
upon theſe ſeven is not which of them ſhall be elected alder- 
but whether the ſeven ſhall be ſo, The only anſwer is yes or 
no z and upon that, motion there is a majority againſt. them, 


both in ſubſtance and form. Judgment for the crown. Rex v. co 
Monday, Comp. 530. - wy IR ſhe 
31. Upon an information in nature of a que warranto againſt v. 


the defendants, the queſtion as to the validity of their election 
turned upon this point: the charter preſcribed no particular place 
of election, but the u/ual one was the Guildhall, and the uſual 
notice was by the ringing of a bell, which uſed to ring at 8 and at 
9 o'clock, and from 10 to the time of meeting. The election in 
queſtion was made at an inn in the town, on a bye day, and with- 
out the uſual notice of ringing the bell: but all the electors en- 
titled to notice had perſonal notice of the meeting at the inn, and 
of the buſineſs to be tranſacted. All the electors were preſent, 
except two, (who did not live within reach of ſummons,) and 


they were unanimous in the eleAion. The court were of opinion, ing 
that the want df ringing the bell, being part of the uſual notice, an 
vacated the election; for it could not be diſpenſed with unleſs wh 
every member were preſent, and conſented to waive it. Rex v. bei 
May and Little, Freemen of Saltaſh, 5 Burr. 2681. , He 


32. Quere, Whether an infant is capable of being elected a 
+  - burgeſs of a corporation? Rex v. Sir Jobn Carter, Cowp. 58. 
33. J. S. having fair connections with the borough of S. pre- 7 
vious to his election to the office of bailiff, for which reſidence is 
nàneceſſary qualification, took a houſe at firit for four years, after- 
wards at his landlord's requeſt for one, and flept there one night 
before the election, and did not return for near a month after- 
wards, when he ſtayed two days, but retained poſſeſſion of his 
houſe under the leaſe the whole time. On a motion for leave to 
file an information in nature of quo warranto, B. R. was of opinion 
that this appearing to be done bond fide, it was a ſufficient legal re- 
fidence to _ the qualification, and refuſed the rule. Rex v. 


9 « Sergent, 5 erm Rep. B. R. 4 "I * 8 4 
Vide Craw- 7 34. The ſtatute 5 G. 1. c. 6. tes rather to the protection ſul 
__ of the poſſeſſion of a perſon who has been elected into a corporate frat 

- Ber. Office, (not having taken the ſacrament,) after he has been fix fen. 
2013. months in it, than as a bar to the remedy. So that if the objection thi 


was recently made before any poſſeſſion; as if the party upon being 
refuſed to be ſworn in, was to apply for a mandamus, and the an- 
ſwer to the application ſhould be, that the ground of the refuſal 
was becauſe he had not taken the ſacrament, I ſhould think it a 
ſuthcient objeQion. Per Lord Mansfield in Rex v. Monday, 
Of 'the Power 'of the Corporation 16: argulate the Form of the Elec 
225 tion in particular Caſer. 5 

35. When the mode of electing officers is not regulated by. 
charter or preſcriptian, but has becn yaricd from time to time, che 
g ; Ke: IR. corporation 


a 


1 = rr 


2 bas þ 


G@Yw 


ö 


BR i dana 2 


2 


— 90 2 ot 


Corporation. 1 


corporation may make bye· laws to regulate the eleQion. News 
2 Francis, 3 Term Rep. B. R. 169. N 
36. The court will not decide the 1 of the election of 2 
corporate officer, if the queſtion is new or doubtful, on a rule to 
ſhew cauſe for an information in the nature of quo warranto. Rex 
v. Godwin, Doug. 382. | 
37. If the bailiff and burgeſſes are empowered to appoint a 
ſchoolmaſter, and to make laws, c., though they cannot dele- 
gate their authority, they may make a regulation that another (as 


'a college, Cc.) ſhall name a proper perſon whom they will appoint 


with power reſerved to themſelves, to approve or diſapprove, At» 
torney General v. Shrewſbury, Bunb. 215. 


Of ſwearing the Perſon eleted into Office 


38. The defendant yas duly elected mayor of Penryn, but hav- Catel and 
ing ated before he was ſworn in, the court held it an uſurpation, Sgr.: 
and that judgment of offer muſt be given Againſt him. After Andr. . 
which they refuſed to grant a mandamus to {wear him in, there 241. 
being no new election ſubſequent to the judgment. Rex v. 

Herle, Mayor of Penryn. Affirmed in Dom. Proc. 1 Str. 582.—625. 

39. The preſiding officer at an election for bailiffs was choſen 
as one of them, and in his plea to an information in nature of quo 
warranto to ſhew by what authority he exerciſed the office, he ſet 
out his election, and that before his admiffion into or executing 
the office, he was ſworn in before F. M., V. S., and J. E., three 
other ſenior aldermen; who were all that were preſent at tbe 


meeting. It was held that he was not properly ſworn in before the 


preſiding officer, which is abſolutely neceflary where the election 
is made under 11 G. 1. c. 4.3 and it not being alleged that h. 
was ſworn 2 5 himſelf, the court did not enter into the 
queſtion wh he might be ſo. Rex v. Charles Malden, 
4 Burr. 2130. 1 
40. Where the queſtion of being duly ſworn in has not been 7 alfo 
ſully before the jury, and it is material to determine the right of er hinge, 
franchiſe, the court will grant a new trial. After which = de- Mayor of 
fendant may apply for an amendment of his pleadings or not, as he — 
thinks proper. Rex v. + Malden, 4 Burr. 2135. 1 Burr, 298; 
41. By the charter of New Romney the new mayor is to be 


ſworn before his ptedecefſor. There were two candidates for the 
office, and the mayor ordered him who had the leaft number of 


- 


votes to be ſworn in. But the ſucceſsful candidate kept his han 


on the book, and kiſſed it, as well as the other. He is not we 
ſworn in, for as it is to be the act of the mayor, his aſſent muſt go 


along with it. Rex v. Ellis, 2 Str. 994+ 


5 Of the right of Ametion of Offer. 3 
42. The power of amoving its offfeers ot members is incident to 


corporations as much as that of makin bye- laws. Lord Bruce's 


caſe, 2 Str. $19. Rex v. Richardſon, 1 8. R 
Vor. U. 80 = | _ 43. There 


b 


( 
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43- There are three ſorts of offences for which an officer or 
corporator may be diſcharged: 1ſt, Such as have no immediate 
relation to his office, but are in themſelves of ſo infamous a na- 


ture as to render the offender unfit to exerciſe any public fran- 


chiſe. And for this ſort there muſt be a previous conviction at 
common law before disfranchiſement, although the corporation 
have power of amotion by charter or preſcription. 2dly, Such as 
are only againſt his oath, and the duty of his office as a corpo- 
ratof, and amount to breaches of the tacir condition annexed to 
his franchiſe or office; and for theſe he can be tried only by the 
corporation. 3dly, Such as are of a mixed nature, as being an 
offence not only againſt the duty of his office, but alſo a matter 
indiable at common law. Per Lord Mansfield, in Rex v. Rich- 
ardſon, 1 Burr. 538. and Rex v. Mayor of Liverpool, 2 Burr. 723. 

44- The abſence of a portman {whoſe general duty is “ to 
« attend every great court, and adviſe and aſſiſt the bailiffs” ) 
from five of theſe courts in one year, four of them being occa- 
fional, and the fifth held on a ſtated day; of the holding of each 
of which due notice had been given, but not perſonal notice, there 
being no allegation that the portman's preſence was neceſſary, or 
that any particular bufineſs was obſtructed by his abſence, was 
held not to be a ſufficient cauſe for amoving him. Did. 

45- In the return to a mandamus and to reſtore Joſeph Clegg into 


the office of a common councilman of Liverpool, it was alleged, 


that the majority of the mayor, bailiff, and common council of 
the town, in common council aſſembled, had a right to remove 
any one or more of the common council for any reaſonable and 
hwful cauſe; that the eſtates and xevenues of the town have 
been and are of the value of 2000/. per ann., and that the office 


of common councilman is of great truſt and power with reſpe& 


to the management and application thereof; and that the ſaid F. 
Clegg became and'was a bankrupt, and has not obtained his cer- 
tiſicate. The return proceeded to ſtate, that the mayor, bailiffs, 


and preateſt part of the common. council © in due manner met and 


« aſſembled in common council,” c. andthen and there duly held 
2 common council of the ſaid town concerning divers matters 
and buſineſſes relating to the faid town, and the good regulation 
and government thereof, and that the ſaid J. Clegg was then and 
there. preſent; at which time a charge was-exhibited againſt him 
gf his bankruptcy, and he neither ſhewing any cauſe whatſoever 


why he ſhould not be removed, nor deſiring further time to make 


bis defence, they removed him upon that account, of which the 
faid J. Clegg had then and there notice. Per cur. There are 
two objectious fatal. to this return: 1ſt, No ſummons. of any of 


the members is alleged in the return; whereas if a ſelect number 


of a corporation have power to amove and do amove at a meeting 
holden upon a day not directed by charter, c. all that are within 


- ſummons muſt be ſummoned. It is not ſuſficient to allege that 


 Tuptey is no cauſe of difranchiling either an ordinapy-freeman or a 


or in due manner met and aſſembled; it ought 


„ they were. duly os Bork 
„Bank- 


to. be expreſdly alleged that they were all ſummoned. 
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common councilman. Et per Deniſon and Foſter, Juſtices The 
party himſelf ought to have had previous notice of the particular 
charge intended to be made againſt him. Rex v. The Mayor, c. 
of Liverpool, 2 Burr. 723. 

46. If the whole body of a corporation meet upon a day not a 
charter or preſcription day, and amove a member, it is as neceſ- 
ſary that each individual member ſhould be ſummoned, and have 
notice of the particular buſineſs intended to be proceeded upon, 
as it is in the caſe of a ſelect number. Rex v. Mayor, &c. of 
Doncaſter, 2 Burr. 738. 

47. When wilful non - reſidence is a ground for removing a 
- _ — — im to come and reſide. 

ex v. ayor, Wc, of Lyme Regis, Doug. 144. 

48. Where the edt of the nk are. adjuſted and 
allowed of by the aldermen, the offices are incompatible, and the 
appointment to the former office is equivalent to an amotion by 
the corporation from the latter. And if the perſon when ap- 


pointed town-clerk continue to exerciſe the office of alderman, 


the court will grant an information in nature of quo warrants 
againſt him. Rex v. Pateman, 2 Term Rep. B. R. 777. 
49. So alſo if an alderman be by his office a magiſtrate, and 


the town-clerk act miniſterially under him, the two offices cannot 


be held by the ſame 7 Per Lord Kenyon. Bid. | 
Fo. The offices of alderman or common councilman do not 


become ipſo facto vacant by non- reſidence, and the party does not 
loſe the franchiſe till a ſentence of amotion by the corporation has 


been pronounced. The court therefore will not grant an in- 
formation in nature of a quo warranto againſt a corporator exer- 
ciling either of theſe offices, until that taken place. Rex v. 
Heaven, 2 Term Rep. B. R. 172. 


51. The charter of incorporation granted to the city of Chefter 


by Charles the Second reſerved a power to the crown to amove 
by order of the privy council one or more of the corporators, and 
declared that all or any of them ſo amoved ſhould actually and 
without further proceſs be amoved; and it alſo provided, that 
within a/ convenient time after ſuch amotion, the remaining cor- 
porators might proceed to fill up the vacancies. 'This clauſe is 


not repugnant to the charter, ſo as to make it void ; for there 


being a proviſo for a new election, the power of amotion muſt be 


_ underſtood ſub modo, namely, ſo as not to deſtroy the whole body 


at once, and thus make it impoſſible to ele& others. The amo- 
tion of all the members at once, therefore, is arbitrary and void. 
Rex v. Amery, 2 Term Rep. B. R. 515. | 

52. It was returned to a mandamus to reſtore F. V. to the 


office of ſexton, that the perſon elected into that office was to 


continue in at the pleaſure of the electors, and was amoveable by 


| the major part of the pariſhioners, and that he was ſo removed, c. 


This is à good return, and a ſummons is not neceſſary, Rex v. 
Guardianos Eecigſæ de Thame, 1 Str. 115. 


4 


an officer at pleaſure, and that on due ſummons to chooſe another, 


ASS | they 


z So on mandamus to reſtore a recorder, a return that he was 
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they choſe another, is good, and there need not be a ſummons to 
amove, for in the caſe of an officer at pleaſure, a new election is 
an actual amotion. Rex v. Major. de Canterbury, 1 Str. 674. 

54. The court will not grant an information in nature of ne 
warranto — corporators after twenty years unimpeached 
poſſeſhon of a corporate franchiſe (a). ¶ inchelſea Cauſes, 4 Burr. 
1963. Rex v. Marten, B. 2120. Rex v. Rogers, Ib. 25 13. Rex 
v. Stacey, 1 Term Rep. B. R. 1. 


cute by his attorney - general. Per Lord Mansfield, Rex v. Stacey, 1 Term Rep. B. R. 3. 


$5. Whether they will grant it within that time, F upon 
the particular circumſtances of the caſe upon which the applica- 
tion is made. 
56. Thus where the relators knew that by the conſtitution of 
the borough reſidence was a necefſary qualification, and yet voted 
for a | —_ who did not reſide; and when they knew of this diſ- 
qualification in a corporator, and yet acquieſced in his election, 
and acted with him for eleven years: or if the relator ſtands in 
the ſame ſituation as the defendant, or it appears that the corpo- 
ration muſt neceffarily be diffolved by impeaching the defendant's 
title, and thoſe who claim under him. The court have in their 
ſound diſcretion refuſed this application. Rex v. Marten, 4 Burr. 
2120. Rexy, Stacey, 1 Term Rep. B. R. 1. Rex v. Bond, 2 Term 
Rep. B. R. 767. Rex v. ortloct, 3 Term Rep. B. R. 300. Rex 
v. Peacock, 4 Term Rep. B. R. 687. 
57. But where an application for an information in nature of a 
quo warrants is made on the affidavits of ſcveral perſons, all of 
whom except one had conſented to the election attempted to be 
impeached, it may be granted on the affidavit of that one, if he 
avow himſelf the relator. Rex v. Symmons, q Term Rep. B. R. 223. 
58. The court of K. B. have laid it down as a general rule, not 
to grant a go warrants information under any circumſtances 


againſt a perſon who had been in the peaceable poſſeſſion” of his 


franchiſe for / years, Rex v. Dickin, 4 Term Rep. B. R. 282. 
59. Neither will the court grant it to impeach a derivative 
title, if the perſon claiming the original title has been in the un- 
N poſſe ſſion of his office fix years. Rex v. Peacock, {Term 

p. B. R. 684. | | 

Go. By 32 Gro. 3. c. 58. / 1. it is enacted, © that the'defend- 
« ant to any information in the nature of quo warrants for the ex- 
« erciſe of any office or franchiſe in any city, borough, or town 
s corporate, whether exhibited with leave of the court, or by his 
« majeſty's attorney general, or other officer of the crown, on be- 
1 half of his majeſty, by virtue of any royal prerogative or other- 
« wiſe, may plead that he had firſt actually taken upon himſelf, 
« or held, or executed the office or franchiſe, which is the ſub- 
« ject of ſuch information, fix years or more before the exhibit- 
« ing. of ſuch information, fuch fix years to be reckoned and 
„ computed from the day on which ſuch defendant fo pleading 
< vas actually admitted and ſworn into ſuch office or franchiſe ; 


* which plea way be pleaded either ſingiy gy together with, — 


—— 


- »* 4 jp * 
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ie plea as he might have lawfully pleaded before the paſſing of this 
« at, or ſuch ſeveral pleas as the court on motion. ſhall allow; 


« and if on the trial of ſuch information the iſſue joined on the 
« plea aforeſaid ſhall be found for the defendant, he ſhall be en- 
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te titled to judgment, and to ſuch and the like coſts as he would 


« by law have been entitled to, if a verdict and judgment had 
« been given for him on the merits of his title.“ 


But it is provided by „e. 2, „ that in every ſuch caſe the pro- 


te ſecutor of ſuch information may reply to ſuch plea any for- 
« feiture, ſurrender, or avoidance by the defendant of ſuch 
« office or franchiſe happening within ſix years befote the exhi- 


„e biting of ſuch information on which the defendant may take 


« iſſue, and ſhall be entitled to coſts in manner aforeſaid.” 
61. Both the corporation and its members have ſuch an intereſt 
in the mayor's title to his office, that he ſhall not be permitted to 


give it up either colluſively or voluntarily, if any perſon' whoſe 
right depends upon his is deſirous to maintain it, without any ex- 


pence to him. Rex v. Dawes, 4 Burr. 2277: | OS 
62. When the defendant confeſſed an uſurpation for part of 


the time, and juſtified his exerciſing the office for the remainder | 


under an election, which was found valid, and judgment of ouſter 
had been entered againſt him by the proſecutor, the court on mo- 
tion expunged all the judgment, except a capiatur pro fine; for 


it would be hard, that a ſubſequent good election ſhould be done 


away, as it would by this judgment (a). Rex v. Biddle, 2 Str. 952. 
63. On a return to a mandamus it appeared that the power of 


amotion is in the mayor, aldermen, & al. de communi concilio. It 
was moved in arreſt of judgment, that the writ was directed to 


(a) Fide 
Rex v. 
Mayor of 
Penryn, 

1 Str. 582. 


the mayor, aldermen, aud common council, which infers that the 


mayor and aldermen are no part of the common council, for want 
of the word al., which is in the power of amotion. Per cur.— 


The writ ſhould be directed to the body who are to do the act: 
here is no body iu this direction but who muſt join in it. The 
mentioning the entire common council aſter the mayor and alder- 
men, is but a repeticion quoad them. Rex v. Mayor, Ec. of 
Leeds, 1 Str. 640. : 

64. The order of reſtoration of a corporator illegally disfran- 
chiſed, relates to the original right. Symmers & al. v. Regem, 
Comp. 503. 


1. IF a charter, reciting that by a former charter the mayor, ju». | 


L rats, and commonalty might ele, c., whereas in truth ig 
ſhould have recited, that the mayor and jurats (without common- 
alty) might ele, &c., grants therefore it ſhall and may be 
lawful for the mayor, jurats, and commonalty to ele, Wc. This 
operates as a new grant, and the right of election is in mayor, 
jurats, and commonalty, Rex v. Blunt, Mich. 12 Ges. 2. 
Andr. 293 · N 

1 a3 2. If 


% 


(NY Election. By virtue of a new Charter. 6Vine ID 
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2. If one charter directs the mayor and jurats to chooſe jurats 
out of the freemen, and a ſubſequent charter directs the mayor, 
jurats, and commonalty to chooſe them out of the inhabitants, 
they cannot ſubſiſt together, the laſt only is good. Rex v. Maſe 
fory, Mich. 12 Ges. 2. Andr. 295. 2755 


(0) Pleadings by or againſt Officers, as to their 
| Election, c. 


1. 1 F in an information in nature of a quo warrants the defend- 

ant pleads a right to exerciſe the office from a charter which 
does not give it, and there is a replication and immaterial iſſue 
thereon, the court will give judgment of oer upon the plea, 
for being good in form, and bad in fact, it amounts to a confeſſion 
of the uſurpation ; a repleader therefore would not amend the 
defendant's caſe. Per three Judges; yre, J. cont, Rex v. 
Philips, 1 Str. 394. 


2. Wherever there is a ſuppreſſion of truth in a return, and the 


party is thereby injured, he may maintain an action. Rex v. Lyme 
Regis, Doug. 153. 


_ 3+ Leave having been granted to file an inforniation in nature 


of gua warrants againſt one Brown for claiming to be a common 
councilman of York, and the relator in his replication having 
attacked the defendant's title as freeman, it having been ſtated 
in the introductory part of his plea. The court on motion re- 
fuſed to ſtrike it out, or direct their officer to enter a nole proſequi, 


faying,/ that when a proper caſe has been laid before the court tao 


induce them to grant the information, they have never exerciſed 
any control over it afterwards as to the manner in which it is ta 
be conducted. Rex v. Brown, 4 Term Rep. B. R. 276, 


4. In his plea to a que warrants information, the defendant 2 
derived title to the office of burgeſs of the borough of News 


caftle-under-Lyme, under a cuſtom for the common council to 
mit ad libitum any perſon of the age of twenty-one whom they 


chet 


ſe. The proſecutor, after denying that cuſtom, replied, that 


no perſon was entitled to be admitted but in right of ſervitude, 
and that the defendant had not ſerved a ſeven years apprentice - 


ſhip; rejoinder ſtating the ſpecial circumſtances under which he 
had ſerved. On a demurrer to this rejoinder, becauſe it was a 
departure from the plea, the court held the replication itſelf to be 
bad ; for the defendant having reſted his title on a cuſtom in the 
corporation to admit any perſon at will, it is immaterial whether 
any perſon may be admitted in right of ſervitude, and they gave 


judgment for the defendant. Rex v. Knight, 4 Term Rep. B. R. 419. 
5- The defendant in a guo warranto information derived title 


under a cuſtom for « the mayer and burgeſſes of N. in common 
& councit aſſembled, under their various names of incorporation, from 
„time immemorial till the granting of letters patent by Queen 
Hieb, and for the mayor, bailifiy and copital burgeſer, in 
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et cammon council aſſembled, ſince that time,” to admit every per- 
ſon of the age of twenty-one whom they choſe. Aſter a verdict 
for the defendant, eſtabliſhing this cuſtom, the court held it well 
pleaded, it appearing to them to have been always exerciſed by 
the ſame body, viz. the common council, though conſtituted of 
different perſons at different times. Rex v. Knight, Ib. 425. 

6. Quære, Whether uſage may be pleaded to aſſiſt the court in 
the conitrution of a doubtful charter. Rex v. Millar, 6 Term 
Rep. B. R. 268. | i 


w 
| 
| 
| 
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Introduction of Coſts, and the Original of them. — 


t. A common law neither plaintiff nor defendant had any 
coſts: they were given to the plaintiff by the ſtatute of 
Glouceſter, 6 Ed. 1. but the defendant had no coſts until ( above 
250 years after that time) by the fat. 23 H. 8. c. 15. it was 
enacted, . That if any perſon after ſuch a day ſhould commence 
« or ſue in any court of record, or elſewhere in any other court, 
« any action, bill, or plaint in any of the particular caſes there 
« ſpecified, and the plaintiff in ſuch action ſhall be nonſifited, 
« ora verdict paſs againſt him, that the defendant ſhall have 
“judgment to recover his coſts,” c. This being found to be 
a beneficial law, with reſpect to the particular actions to which 
it extended, the legiſlature, by the fat. 4 J. 1. c. 3. extended it 
to defendants in every aCtion wherein the plaintiff or demandant 
might have ceRz, if judgment ſhould be given for him, and to 
have the like proceſs againſt the plaintiff as by the far. 23 H. 8. 
Vide in Murray v. Wilſoa, Hil. 25 G. 2. 1 Will. 316. J | 
2. By flat. 18 G. 3. c. 19. /. 1. it is enacted, That where Yide Rex v. 
« any complaint ſhall be made before any of his majeſty's J. Ar» 
« juſtices of the peace for any county, riding, diviſion, city, town Rep. B. . 
« corporate, franchiſe, or liberty, and any warrant or ſummons 356. 
* ſhall iſſue in conſequence of ſuch complaint, that then it ſhall | 
„ and may be lawful to and for any juſtice or juſtices of the 
« peace, who ſhall have heard and determined the matter of the 
« ſaid complaint, to award ſuch coſts to be paid by either of the 
« parties, and in manner and form as to him or them ſhall ſeem 
: « fit, to the party injured: and in caſe any perſon or perſons ſo 
c ordered by the ſaid juſticz or juſtices of the peace to pay ſuch 
d % ſums of money as aforeſaid, ſhall not forthwith pay down or 
x * give ſecurity for the ſame to the ſatisfaction of the juſtice or 
8 F a4 K juſtives, 
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« juſtices, it ſhall and may be lawful for the ſaid juſtice or 
- ©, Juſtices, by warrant under his hand and ſeal, or their hands 
« and ſeals, to levy the ſaid ſum or ſums by diſtreſs and ſale of 
« the goods and chattels of ſuch perſon fo refuſing or neglect- 
« ing; and where goods and chattels of ſuch perfon cannot be 
* © found, to commit ſuch perſon to the houſe of correction for 
« the county, riding, diviſion, city, town corporate, franchiſe, or 
« liberty wherein ſuch perſon ſhall reſide, there to be kept to hard 
« labour for any time not exceeding one month, nor leſs than 
« ten days, or until ſuch ſum or ſums of money, together with 
« the expences attending the commitment of ſuch perſon to ſuch 

«- houfe of correction, be firlt paid.“ FED 
3. By ect. 2. it is provided nevertheleſs, . That upon the 
« conviction of any perſon or perſons upon any penal ſtatute or 
« ſtatutes, where the penalty or penalties ſhall amount to or ex- 
« ceed the ſum of five pounds, the ſaid coſts ſhall be deducted by 
« the ſaid juſtice or juſtices, according to his or their diſcretion, 
« out of the ſaid penalty or penalties, ſo that the faid deduQtion 
« ſhall not exceed one-fifth part of the ſaid penalty or penalties ; 
« and the remainder of the faid Nr or penalties ſhall be paid, 
to, or divided among, the perſon or perſons who would have 
© been entitled to the whole of the penalty or penalties in cafe 
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by 


<« this act had not been made.” 


Wr. (A) To whom Coſts ſhall be glven (and againſt 
8 whom). 


1. T HE king (and any perſon ſuing to his uſe, fat. 24 H. 8. 
c. 8.) ſhall neither pay nor receive coſts ; for beſides that 
he is not included under the general words of the ſtatutes re- 
ſpeQing coſts, as it is his prerogative not to pay them to a ſub- 
ject, ſo it is beneath his dignity to receive them. And it ſeems 
reaſonable to ſuppoſe that the queen conſort participates of the 
ſame privilege, for in actions brought by her was not at the 
common law obliged to find pledges of proſecution, nor could be 
| amerced in caſe there was judgment againſt her. 3 Black. 
. Comm. 400. 8 
| 'Y | 
ee expence of the crown, the court made the 
condition of paying the coſts of the former trial part of the rule for a new one. Yide Reg. v. Bewdicy 
2 P. Wms. 20% Hullock's Cofts, 389. 8. C. but not 8. P. 12 Vin. Abr. 23. 48. 
e of coin the public good requires 
ſhould be puniſhed, it is deemed the king's ſuit merely, and carried on in his name, but at the inſtance 
of any private individual, therefore no cofts are payable to or by either the proſecutor or defendant, 
unleſs by virtue of ſome act of parliament, But it has been the common practice of the court of K. B. 
to induce perſons who have been convicted upon indictmenis to make ſome ſatisfact on to the proſecutors 
for the cofts of the proſecution, and alſo for the damages ſuſtained by the injury whereof the defendants 
| are convicted, by intimating an inclination on that account to mitigate the * to the king, Hul- 
lock's Law of Coſte 543. cites 2 Hawk. P. C. 6 ed. 301. 80 after a defendant has been convicted 
upon an indictment for treſpaſs and aſſault, or any other injury of a private nature, at the ſeflions, the 
court frequently recommend the deſendant to make the proſecutor ſome pecuniary reparation for the 
jury, which, if he conſent to, and the proſecutor acknowledge himſelf ſatisfied, a ſmall fine only 
be impoſed upon the defendant, And ſometimes, in profecutions at the K 
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* 
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tling a « 
fine tha 
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and defendant agree before the defendant has pleaded to the indictment, in which caſe the defendant 
pieads guilty ; and upon proving (by an affidavit of one of the ſubſcribing witneſſes, which muſt be 
filed) a general releaſe executed by roſecutot, the court will ſer a trifling fine. Or if the defendant 
hath pleaded to the indiftment non mw and afterwards obtain a general releaſe from the proſecutor, 
he may come into court; and upon relinquiſhing his former plea, pleading: guilty, and g the re- 
leaſe as above,; on motion of counſel a ſmall fine will be ſet by the court. - Vide Hullock, 548. But in 
caſes of a private nature, although the defendant would not go before the Maſter for the p of (et- 
tling a compenſation to the proſecutor for the injury and bis coſts, the court would never ſet a greater 
fine than was proportionate to the injury, merely to indemnify the proſecutor his expences by a third 
part of ſuch fine; becauſe in ſuch caſe the prolecutor might have maintained an action againſt the de- 
tendant. Rex v. Tew and another, Hil. 28 G. 2. Sayer's Rep. —5 | 

In the caſe of an information for a libel, Lord Mansfield, C. J. faid, that in injuries of a private 
nature the court does uſually give a defendant, who bas been convicted, leave to go before the Matter, 
and does always conſider his having made ſatisfaction to the proſecutor in ſetting the fine, Anonymous, 
Eaſt. 31 G.2, Sayer's Law of Coſts, 282. | 

On an indictment in B. R. for not repairiog an highway, cofts were allowed to the proſecutors, 
though the judgment was not entered, and the recognizance was diſcharged on the ways being amended. 
The court obſerving that otherwiſe the proſecutors, who (in this caſe) were two private perſons, and 


who had been at 50 J. expence, would be thereby ſufferers, The Queen v. the Inbabitants of Hornſey, 
Eaſt. 1 G. 1. Forteſc. 254. 


Four defendants having been convicted upon an indictmeat for a public nuiſance, and refuſing to go 
before the Maſter, a fine of 50. was ſet upon each of them ; et per cur. If the court do not ſet ſuch a 
fine on the perſon convicted upon an indictment for a public nuiſance who refuſes to go before the 
Maſter, that the third part thereof may be ſufficient to reimburſe the proſecutor a confiderable part of 
his expence, It will be à great diſcouragement to proſecutions for public nuifances. And a caſe, Reg. 
v. Barker, in B. R. in the time of Parker, C. J. was cited, in which, becauſe the defendant, who had 
been convicted upon an indictment for refuſing to execute a proceſs, would not conſent to go before 
the Maſter, a fine of 200 l. was ſet. Rex v. Dyke and others, Trin. 21 & 22 G. 2. Sayer's Law of 
Coſts, 276, S. P. Rex v. Goodman, Hil. 25 G. 2. Sayer's Rep. 39. Law of Coſts, 277. Rex 
v. Haddock, cited ib. 

But in a ſubſequent caſe, Rider, C. J. ſaid, the court defired it to be underſtood that whatever might 
have been theretofote done, they would not for the time to come ſet a larger fine in any caſe of a con- 
viction upon an ihditment than the nature of the offence ſhou!d require, although the perſon convicted 
ſhouid refuſe to go before the Maſter. Rex v. Nicholls & al. Trin. 28 & 29 G. 2. Sayer's Rep. 231. 
Law of Coſts, 279. This rule appears to have been followed in Rex v. Warren, upon an indictment for 
a public nuiſance, it appearing that the nuiſance was abated. Trin. 29 & 30 G. 2. Sayer's Law of 
Coſts, 279, and in Rex v. Bradſhaw, ſame term, for not repairiog a bridge, upon a certificate that the 
bridge had ſince the conviction been repaired. Ib. 280. & wide poſt, pl. il, | 

In a ſuit in the name of the crown on a bond given for the duty on poſt horſes, the defendant had a 
verdit, who thereupon moved for coſts, upon affidavit that the ſuit was in truth inſtituted on bebalf of 
the farmer of the tax and not of the crown itſelf; but this was refuſed ; for by the act the ſuit is in the 
name of the king himſelf, who cannot be made to pay coſts ; and this is very different from the cafes of, 
informations by the coroner or attorney - general at the relition of an individual. Rex v. Corum, Ea&. 
32 C. 3. 1 Anſtr. 50. - 


2. An extent iſſued againſt A., upon which X. put in his 
claim to the goods ſeized, and pleaded to the extent. H. and S. 
were ſecurity to the pleader according to the courſe of the court : 
K. afterwards withdrew his plea, upon which an order was made 
for the payment of the money, which was accordingly paid. It 
was moved that the ſecurity ſhould pay coſts and intereſt from the 
time the recognizance was forfeited. Sed per cur. Neither in- 
tereſt nor coſts ought to be allowed againſt the ſecurity no more 
than againſt the principal. Rew v. Albert, Eaft. 2 G. 1. Bunb. 4. 
3. It was made a queſtion whether an inferior tradeſman ſued 
upon the ſtatute of Anne for hunting was liable to coſts, The 
defendant hunted with a perſon who was qualified, and who killed 
a hare. It was determined he muſt pay coſts, Wickham v. 
Walter, Mich. 11 G. 1. Barnes, 125. 3 
4+ It was ordered that a prochein amy ſhould pay coſts for not A procheia 
proceedidg to trial; for every prochein amy is made ſo by his own — — * 
conſent; ang they, as well as guardians and executors or admi- 455% 
2 niſtrators, 


—_—- Cofts. 


Roper per niſtrators, are liable to pay coſts for their on default. Engle | 
| proc amic» field per prox. a Rep. Ca. Pract᷑. 
rn. | 


10 G. 2. Rep. Ca. Pratt. 32. (n.) | 

$o of a verdict, Slaughter v. Talbot, Mich. 13 G. 2+ Pratt. Reg. C. P. 102. Barnes, 128. 
Fae Turner v. Turner, Str. 708. 2 P. Wms. 297. 6 Vin. Abr. 323. 

An infant brought an action for an aſſault, and declared per guardianum. King, C. I. permitted the 
guardian's declaration to be given in evidence on behalf of the defendant, he being a'perſon liable to 
coſts, James v. Hatfield, til. 9 G. 1. Str. 548. And for the ſame reaſon he cannot be a witneſs 
for the infant plaiutiſf. Hopkins v. Neale & al. Hil. 9 G. 2. Str. 1026. S. C. Rep. temp. Hardw, - 


202. ; 
A bill was filed by an infant, who fued by his proc bein amy; the bill was diſmiſſed for want of pro- 
ſecution z but before the coſts were taxed, the infant died. It was admitted that by the death of the 
grochein amy the coſts would have been loſt, and ſo they are by the death of the infant before the coſts - 
are: taxed ; per Nn. totius cur. Morgan v. Crompton, Mich. 1733, Bunb. 332. 
Verdict and judgment for cofts againſt an infant, who ſued by proc hein amy; and the infant being 
taken in execution, moved to be diſcharged. Sed per cur.— If coſts cannot be given, it will be matter 
pf error to be infitted on, but we will not diſcharge him on motion. Where he is a defendant he cer. | 
tainly pays colts. Dyer, 104. 1 Bulſt. 189. Gardiner v. Holt, Mich. 18 G. 2. Str. 1217. 


5. The plaintiff was an executor ; the teſtator had taken out 
proceſs againſt the defendant in his lifetime, and after his death 
the executor recovered againſt the defendant, and then mov ed 

the court to be allowed the coſts his teſtator had been at; but 

bay refuſed. Wheatly v. Church, Hil. 1 G. 2. Pract. Reg. 

| H. 113; 22.1 | | 

8. C. Frag. 6. On a trial at niſi privs a verdict was given for the plaintiff, 
Reg. C. P. ſubject to the opinion of the Lord C. J. on a caſe then made; 
140. S. F. and if his opinion ſhould be in favour of the defendant, then the 
Thormon defendant was to have the coſts of a nonſuit. His lordſhip's 
v, Hayes, opinion being in favour of the defendant, coſts of a nonſuit were 
Eaft A. r. taxed upon the rule; and after this the defendent died, and the 
c. P. 118. Coſts were demanded of plaintiff by the defendant's executor. It 
S. C. Hayes was infiſted by the plaintiff that the matter ought to be reciprocal; 
. rect for if the plaintiff had died, his executor would not have been 
z. Vid, obliged to pay theſe coſts. But the court were of a contrary opi- 
Goodright nion, and ſaid the executor was entitled to the coſts. Hamond 
I. C. . v. Weolmer, Hil. 8 G. 2. Rep. Ca. Prat. C. P. 113. 


Barnes, 119. PP, letter (A. 2), pl. 10. 


Sc. Prat. 7. Motion was made by defendant in prohibition ſor the direc- 

i C.P. tion of the court as to coſts of the ſuit, and of the ſuggeſtion 

3 u the following caſe. The plaintiffs as adminiſtrators of 

SC. Barnes, 7c were ſued in the conſiſtory court of Norwich for tithes due 

my egg the inteſtate in his lifetime, whereupon they alleged a 

Ae nüned. modus and obtained a prohibition, with directions forthwith to 

declare in order to try the merits of the ſuggeſtion. The plain- 

tiffs accordingly did declare, and the defendant, after denying his 

proceeding in the court below after prohibition delivered for con- 

ſultation, alleges that there is no fach modus; and iſſue being 

joined, the plaintiffs were nonſuited at the trial without offering 

any evidence, Upon this the defendant being entitled to judg-. 

ment, and a conſultation applied to the prothonotary to tax his 

P= coſts, but was oppoſed by the plaintiffs. The court were of opi- 

| nion that the defendant was not entitled to coſts ig et, 
| ca 


5 


Coſts. 
Create and another, Adminiſtrators, v. Pitcarne, Trin. 13 G. 2. 
Rep. Ca. Prat. GG B. 157. 

8. Adminiſtrator of defendant, upon ſhewing letters of admi- When cofts 
niſtration, is entitled to coſts accrued in inteſtate's lifetime. George 2 taxed, 
r. Evans, Eaſt. 16 G. 2. Barnes, 34. | l „ 


veſted, and will go to the perſonal repreſentatives. Per Buller, I. in Rex v. Chamberlaine, Hil. 26 G. 3. 
1 Term Rep. B. R. 104. 
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9. The leſſor of the plaintiff in ejectment died before the com- 
miſſion- day of the aſſizes the cauſe was called on, and the plaintiff 
was nonſuited becauſe the defendant did not confeſs leaſe, entry, 
and ouſter; and afterwards it was moved, on behalf of the executor 
of the leſſor of the plaintiff, that the ſuit did not abate by the 
leſſor's death after ifſue joined and before the trial, and that the 
prothonotary might tax and allow the executor his coſts upon the 
common conſent rule. On the other fide it was inſiſted, that the 
executor was not entitled to coſts upon the rule, it being merely 
perſonal; and if there had been a verdict for the defendant he 
could have had no coſts, and there can go no attachment againſt, 
an executor for non-payment of colts in this caſe, nor will any 
action lie for coſts in this caſe on either ſide; and of that opinion 
75 7 court. Thruflout v. Bedwell, Trin. 26 & 27 G. 2. 

2 Will. 7. | 0 

10. Upon a rule to ſhew cauſe why an attachment ſhould not 

be awarded againſt the plaintiff, it appeared that a rule for ſetting 
aſide the proceedings in an action (againſt the huſband and wife 
defendants) for irregularity, with coſts, had been made abſolute z 
that after the coſts Pad been taxed the huſband died, and that the 
plaintiff had refuſed to pay the coſts to the wife who ſurvived. 
The court held, that the widow was entitled to the coſts; for if 
in an action brought by huſband and wife there be judgment of 
nonſuit, the ſurvivor is liable to coſts, and pari ratione wherever 
coſts become due in an action by or againſt huſband and wife the 
ſurvivor ought to receive them. And there-is no difference in 
this caſe between ſuch coſts as are due under a rule of court, and 
ſuch as are due upon a final judgment to which ſhe would be 
entitled. Tilt v. Bartlett & Ux. Eaſt. 27 G. 2. Sayer, 126. 

It. The defendants, after pleading not guilty to an indictment Tnditment 
for not repairing a highway, moved, upon a certificate from two 3 | 
Juſtices > ; the peace that the highway had ſince the finding of the asd. * Mo. 
indictment been ſufficiently repaired, for leave to withdraw the don to ſub- 
plea of non cul. and to plead guilty, and ſubmit to a ſmall fine ; fall due, 
which the court refuſed, unleſs the defendants would conſent to on ceniti. 
nl the proſecutor his coſts as between attorney and client, which cate that the 

ing agreed to, a ſmall fine was ſet. Rex v. Inhabitants of Chelſea, bes vn 
Trin. 33 G. 2. Sayer's Law of Caf, 270. pair. The 


counſel for the proſecutors inſiſted that the defendants ſhould pay the coſts of the proſecution before 
they ſhould be at liberty to make ſuch ſubmiſſion. Sed per cur.— It is contrary to the practice of this 
churt. 80 a fine of 6 1. 8 d. only was ſet. Rex v. Inhabitants of Cheſhunt, Trin. 1 G. 3. Black, 
7 Indictment for not repairing a road ratione tenure, The defendant applied to the court for leave 

fea ily and ſubmit to « ſmall fine, on a certificate that the road was repaired z but it was denied 
to him which he pleaded non cul. and went to trial, but was convicted, it appearing that at the 
g 


Biz of: leer and ſublequeat f pile alen to the court ths road was out of repairs but was cp 


362 | Cofts, | | 
before the trial. It was then moved tf at the defendant might ſubmit to 2 fmall fine without paymeny 
of the proſecutor's cotts. But the court, on the circumftances of the caſe, refuſed to iti a ſmall fine, 
unleſs the cefendant paid the proſecutor's colts ſubieq uent to the prior application. It war faid that :he 
reaſon of not uſually giving colts in theſe caſes was becauſe the ſtat, W. 3. directs the fine to go to the 
ir of the road, but the court held that this did not extend to repairs ratione tenuræ; ihe fine in this 
being to be paid to the ſurveyor of the pariſh highways, Rex v. Wingfield, Trin. 6 G. 3. 
Back. 692. | 


6Viner 323. (A. 2) In what Caſes. 
Fide Regula 1. AN outlawry being reverſed after ſeveral writs of capias ul. 
_— gatum had been ſued out, and the defendant taken at the 
33 Car. . Plaintiff's great —_— It was ruled by all the judges in the 
& Reg.Gen. Treaſury that the defendant ſhould only pay the coſts to the exi- 
Tiin. gent, and that the ſubſequent coſts ſhould attend the event of the 
*.. cauſe; but it was admitted, that if the outlawry had been ſent 
into the Exchequer, and any levy made or leaſe granted, that 
then the defendant ſhould pay the plaintiff all his coſts. Mang hen 
v. Graham, Hil. 3 Am. Pract. Reg. C. B. 270. 

2. In an action on the caſe, the jury upon the trial having 
found damages, but refuſed to find any coſts, it was moved that 
coſts be added, becauſe the jury are ex gffcio bound to give coſts, 
and the court will ſupply this deſect. Ordered by the court ac- 
cordingly. Stores v. Tong, Hil. 11 Ann. Rep. Ca. Pract. C. B. 7. 

After judg- * 3. In prohibition it was moved, that the prothonotary ſhould 
8 not allow coſts, fave from the time of the delivery of the decla- 

Nobile, ration; but upon reading the fat. 8& g I. 3. c. 11. the court 
the queſtion unanimouſly declared, that the plaintiff ought to have his coſts 


m_ ans fram the time of the ſuggeſtion, and of the ſuggeſtion itſelf, and 


to be al. All coſts incident and ſubſequent thereto. Wills and ather: v. 
lowed under Turner, Hil. 2 G. 1. Rep. Ca. Prad. C. B. 11. 

8. * — VE they ſhould be computed from the firſt motion or only from the declaration was the 
doubt. Upon fearch it was found to have been the general practice to tax only from the time of de- 
alaring. But the court ditected the officers in future to allow the coſts of the firſt motion. Sir Harry 
Houghton v. Starkey, in Scacc. Hil. 4 C. 1. Str. 22. S. P. ruled, Swetnam v. Archer, in B. R. 
HiL 12 G. 1. and Sir T. Bury v. Croſs, Eaſt. 1 G. 2. Upon a queſtion what coſts the plaintiff in 
prohibition was to have after judgment by default, the court made an order that he ſhould have coſts 
enly from the time that the rule for the prohibition was made abſolute, and fixed this as a ſtanding rule, 
Bertinſon, Bart. v. Henchman & al, Farrington v. ſame, Mich. 7 G. 1. Rep. Ca. Pract. C. B. 20. 


* 


Fide pl. 6. 16. and letter (B), pl. 3. | 


4. If to a bill for tithes the defendant doth not ſhew a tender 
before, or make it in the anſwer, the plaintiff is entitled to an 
account, although the value be never ſo ſmall, if there hath been 
a tender before, and a tender is alſo made by the anſwer, the de- 
fendahtt faves his coſts; if the tender is only by the anſwer, he 
muſt account with coſts. Axon. Mich. 5 G. 1. Bunb. 28. 
ide pes, 5- Upon trial of the iſſue a caſe was made, and afterwards 
Fg letter arpued in court, but the fat not being ſufficiently ſtated ſo as the 
— court could give judgment according to the juſtice of the cauſe, 
it was recommended to the parties, and accordingly they agreed 
to go to a new trial, where the plaintiff was nonſaited, And after- 
wards a queſtion was made, whether the Maſter ſhould —. 
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common coſts of a nonſuit, or take into his conſideration all the 
former proceedings. The court ordered that the Maſter ſhould 
tax the defendant his coſts upon the whole, as well with relation 
to the firſt trial as the laſt, Davila v. Herring, Haft. 6G. 1. 
Str. 300. | 
6. A motion was made to ſet aſide a writ of inquiry of damages 
in prohibition aſter judgment by default, upon which the jury had 
found damages for the plaintiff, ſo that he inſilted he was likewiſe | 
entitled to the coſts of the action. After argument, the court 
gave the plaintiff liberty to proceed on his . and ordered 
his colts to be taxed. Bettinſon v. Henchman & al. Farrington v. 
ſame, Mish. 7 G. 1. Rep. Ca. Prat. C. B. 20. Vid. pl. 3. in 
margin. | 

7 A new trial cannot be granted without coſts, though the Fide ante, 
judge who tried the cauſe is of opinion that the verdict found at — a 
the x Mgr trial was contrary to evidence, and againſt his direc- marg. and 


tion, Brockburft v. Copfon, Mich. 2 C. 2. Pratt. Reg. C. B. 408. - LI 
| g (C. h). 

8. Upon a motion by a plaintiff to quaſh a,/c. fa. becauſe it was 8. C. Heney 
ſued out in a wrong county, the defendant inſiſted upon coſts be- v- White- 
cauſe he had entered an appearance : but the court ſaid, that un- — 2 
leſs the defendant has pleaded, no coſts are to be allowed, Huer 358. 


Vs Whitehead, Aich. 6 G. 2» Rep. Ca, Pract. N B. 74. ws i. 
Feld, Mich, 8 0. 2. Barnes, 431. Reg. Ca. Pra@, C. B. 109. Pd. Reg; C. B. 378, Yide 
, letter (O), pl. 6. | 


9. A motion was made that the prothonotary might not allow 
the charges of a witneſs going from London to Carliſle, becauſe the 
judge would not ſuffer him to be examined; but the plaintiff 
having ſworn that he was a material witneſs, and the attorney alſo 
{wearing that he was advifed by his counſel that he was a material 
witneſs, the court ordered the charge to be allowed. Senhouſe v. 
Barnes, Hil. 76. 2. Rep. Ca. Pratt. C. B. g8. | 
10. Coſts in ejectment taxed upon the common rule by conſent, . ante, 
vere ordered to be paid by the defendant to the repreſentatives, ug (A), 
of the leſſor of the plaintiff, who died after trial. Goodright v. ** * 
Helion, Hil. 7 G. 2. Barnes, 119. ay 
11. Defendant. pleaded in abatement; plaintiff confeſſed the 8. o. 
plea; it was held, that the plaintiff need not pay coſts, Allen v. Þ — 
Maxey, Mich. 8 G. 2. Praf. Reg. C. B. 6. — 
tcred a nil capi And the plaintiff may alſo enter a 0 breve without | 
court or pay . Haddock, Mich. 12 G. 2. A C. B. 6. R pre 


12. In trover non was pleaded, and iſſue joined there - S. c. Prad. 
on, and verdict for the plaintiff, but the iſſue being immaterial, Neg. C. B. 
Judgment was ſet aſide, and a repleader awarded; and for want Rags rai 
of a plea, interlocutory judgment was ſigned, and a writ of inquiry S.C. 21 Via. 
executed. It was made a queſtion whether the coſts of the trial 22 
ſhould be allowed in the taxation; the court directed that they , 
ſhould not, there being faults on both fides. Noble v. Lancaſter, 

Eft. 8G. a. Rep. Ca, Pract. C. B. 116. 44 ö 


\ 
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13. The defendant had been plaintiff in a former action againſt 
the preſent plaintiff, who for want of a replication in that action 
figned a nor: proſ., and had 66s. 8 d. coſts allowed him. A mo- 
tion was made to ſet aſide the non pros., which was denied, but the 
rule was filent as to coſts. An action of debt was then brought 
by the preſent plaintiff upon the non proſ., and a motion being 
made by the preſent defendant that proceedings might be ſtayed 
upon payment of the 66s. 8 d. with coſts ; it was inſiſted for the 
plaintiff, that the coſts of the motion in maintaining the non pre. 
ought to be now allowed, which the court after conſideration or- 
dered accordingly, for the coſts ſeemed only to be forgotten on 
that motion; and as this was an equitable motion on the defend. 
ant's behalf, the coſts of maintaining the non prof. ought to be 
allowed in this cauſe. Beck v. Monkman, Trin. 8 & g G. 2. 


Pra. Reg. C. B. 100. 
$ C. Prat. 14. The cauſe at the firſt aſſizes was made a remanet, at the 
— S. F. ſecond a view, at the third it was referred, and at the fourth a 
Barnes, 123. verdict was found for the plaintiff, who afterwards moved that the 


the 

expreſſed in a rule or order entered into for that purpoſe, Wright ex dem. Burrell and others v. Pel- 
ham, Eaſt. 30 G. 2. Barnes, 150. But it was faid that in a caſe in the K. B. the court confirmed 
the Maſter's allowance of coſts of a remanert made by order of the judge. Standen ex dem. Wheatley 
& al. v. Hall, cited in Wright v. Pelham, Barnes, 1 Sayer, 273. And it was faid alſo, that in gue 
evarraxto caſes it was alwzys done. Barnes, 150. iffs having obtained a verdict, moved that the 

a former afſizes, when the cauſe was made a remanet, might be allowed ; but it was refuſed ; 
though the court (C. B.), the caſe of Standen v. Wheatley having been cited, ſaid it might be proper 
to confer with the judges of the other courts in order to bring about an uniformity. Stoddard v. 
Launder and others, Trin. 33 C. 2. Barnes, 153. 

Sir James Burrow has the following note upon this ſubject: The cauſe of Standen ex dem. Wheat- 
went off upon a remanet without any de fault whatſoever in either party: and it was argued 
neither party was in fault, neither ought to be puniſhed in cofts. But the court thought it 

* practice; and the Maſter certifying that it was his practice to allow them, the rule 
. why be ſhould not review his taxation was diſcharged. And Mr. Juftice Fofter faid it 
| right method.“ 1 have alſo a note of a prior caſe, Price ex dem.. Cuthbert v. Birt, 
«<< Trin. 16 G. 2. B. R. where the cauſe went off pro juratorum ; and the whole court agreed 
«6-that "theſe cofts ought to be allowed as part of the coſts of the ſuit.” 


6 to allow them: but on the 7th July 1767 1 was informed that the court of C. B. had determined to 

. 66 come into the practice of this court (B. R.) for the future. Yide Burrow, 1988. 

The queſtion was, whether when a cauſe remains untried, without any fault in either party, the coſts 

paid by the unſucceſsful party to the party finally none tha canlh 
ut 
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veffary that the application to the court reſpecting the Maſter's taxation ſhould be made in due time ; 
if it be made a year after judgment, and after a writ of error- brought and. „ it is too late. 
Sadler v. Evans, or Lady Windlor's caſe, Mich. 7 G. 3. Burt. 1984- 


15. Upon a writ of noctanter (upon the ſtatute of I. 2. c. 46.) S. c. 
the ſheriff returned an inquiſition, finding that J. S. had ſuſtained 1X. 
damage to 100/., but that the writ came ſo that he could not re- icke, C. 
ſtore the damage to J. S., hereupon an alias diffringas was awarded in giving | 
to reſtore the damage; then two of the inhabitants came in, and Judgment ia 


pleaded that the ſaid 7. S. did not ſuſtain damages to above 10 s., 2 


Rex v. 
and ifſue being joined, it was found that F. S. had ſuſtained Glaſtonley, 
damage to 71. 10s, beſides coſts: and upon this a motion was bete 


p that the 
made, that the court would grant coſts de increments, but the court only cafe of 


were unanimouſly of opinion, that they could not give coſts upon rep 

: . A . where c 
this proceeding, Rex v. Inhabitants of Glaſtonby, Hil. 10 G. 2. 1 bers 
Rep. temp. Hard. 35 5. 1 — 
in Carth. 239. 242. but the court then gave no opinion. In the books of entries there is no inſtance 
of ſuch a judgment. And in the entry of a proceeding of this ſort, which is in 1 Lutw. 141. 155. 
which appears to have been very well conſidered by the ableſt hands, and where the writ of execution 
was corre cted by Lord C. J. Holt himſelf, there is no judgment for coſts; indeed in that caſe the tra- 
verſe was not taken upon the damages but upon the writ only; but that will not vary the caſe at all 3 
for if the proſecutor bad been entitled to coſts at all, he ought as well to have had his coſts upon theſe 
traverſes as if the traverſe had been upon the damages. But, ſaid his lordſhip, it was ſaid that the 
proſecutor in this caſe is entitled to coſts by virtue of the ſtatute of Glouceſter, c. 1. ; the words of 
which ſtatute are, that the demandant ſhall recover againſt the tenant the coſts of his writ purchaſed, 
together with his damages. Now the conſtruction upon that ſtatute is, that coſts ſhall be recovered in 
ſuch caſes only where there is a plaintiff or defendant, or a demandant or tenant ; but this caſe is entiecly 
2 traverſe of an inquifition, and was ſo held 1 Sid. 212. 1 Keb. 741. It was likewiſe ſaid, that thas 
proceeding is in nature of an action, and fimilar to the action upon the ſtatute of hue and cry; and like- 
wiſe there is in this caſe an original writ purchaſed, but here the ori writ is not ſued out againſt the 
inhabitants of the villa, but againſt the malefactors only; and if ſheriff had returned the me- 
factors, there would be then a formed action againſt them, and the plaintiff would be entitled to his 
coſts. But where there is a non invent. returned as to the malefators, which is this caſe, and the inha- 
bitaats are brought not as parties to the writ but collaterally only upon the traverſe of the inquifition that 
diſtinguiſhes this from an action upon the ſtatute of hue and cry, for there the inhabitants are properiy 
defendants, being parties to the original writ. It is ſaid indeed in 1 Rol. Rep. 365. to be laid down by 
Lord Coke, that the party might have an action againſt the inhabitants upon this ſtatute as well as upon 
the ſtatute of hue and cry. But be that as it will, the remedy is not in fact taken by way of action ; 
and no one has yet tried ſuch an action as Lord Coke there ſpeaks of, for the remedy hitherto taken has 
been always in the manner of this proceedihg, which has obtained the name of a nofanter. An argu- 
ment was likewiſe drawn upon the 1 G. 1. ft. 2. c. 41. which enacts, “that if any perſon malicioufly 
« cuts up trees, & c. the perſon damaged ſhall have ſatisfation from the pariſh, and damages and cofts 
« to be recovered againſt the pariſh in like manner as hedges are to be levied upon the ſtature now in 
« queſtion and damages yielded. From whence it was inferred that the opinion of the legiſlature then 
was, that cotts ought to be recovered upon this ſtatute ; but the words of the ſtatute ſhew the contrary; 
for though it direct and coſts to be in the caſe there provided againſt ; yet when it 
refers to the recovery by the ſtatute of Weſtminſter, the word cofts is dropped; therefore if any thing | 
tan be inferred, it is that coſts were not to be recovered by that ſtatute. It muſt be allowed it is rea- 
ſonable the proſecutor ſhould have coſts, but that willnot warrant us to do it without the direction of an 
act of parliament; and the rule ſettled and always adhered to is, that ſtatutes which give coſts are to be 
taken ſtrictiy, and ſo is 1 Salk. 205, Yide Rep. temp. Hardw. 355. 


16, In prohibition to a fuit in the fpiritual court againſt M. and 8. . 
his wife for marrying clandeftinely without banns or licence, and fora | 
at a private houſe, and before eight in the morning, c., the de- tees (F. 
fendants below declared, and after a demurrer to the declaration, 
M. the huſband died; notwithſtanding which, at the inſtance of 


the parties, and as the ſpiritual court might ſtill proceed againſt 


the wife, the court gave oy nag that the prohibition ſhould 


a conſultation 
ſhould 


ftand as to the marrying before eight, and 
vs ; 5 1 — 


ſhould go guoad the reſidue of the libel. It was therefo 


- a ſuggeſtion being entered upon the roll, that the wife ſhould 


have her cofts taxed upon the fat. 8 . 3. . 11. 7. It 
was argued for the wife, that if the huſband had been living he 
would have been entitled to coſts, becauſe the libel conſiſted of 
three diſtinct articles; and as to one of them, the ſuit below was 
determined to be erroneous, for which wrong proſecution he would 
be entitled to coſts, according to Dr. Bentleys caſe (4 Bro. 
P. C. 41.) And the wiſe was entitled to coſts notwithſtanding 
her huſband's death, that being no abatement of the ſuit either 
by the common law or by the fat. . 3. The court below might 
proceed againſt the wife upon that part of the libel upon which a 
confultation was granted, and ſhe would be ſubject. to coſts there. 
Again it was argued, that if the wife was entitled to any coſts, ſhe 
muſt have them from the firſt motion for the prohibition. And 


the court were clearly of opinion, 1ſt, that where a prohibition 


oes to part, and a conſultation to other part, the plaintiff in pro- 

ibition is entitled to coſts; 2d, that notwithſtanding the death of 
the huſband, the wife was entitled to coſts, for this is no abate- 
ment of the ſuit by the rules of the common law ; and beſides, 
this is only a ſuit to diſcharge the parties, in which caſe the death 
of one is no abatement. Suppoſing even the ſuit was abated by 
the common law by the death of the huſband, yet it was continued 
by the ſtatute as the cauſe of action ſurvived. Though in many 


caſes the huſband and wife are conſidered but as one perſon, and 


one is frequently joined for conformity, yet in this and other caſes 
where they are proceeded againſt criminaliter, they are real parties, 
and as much diſtinct as two other perſons. And Probyn, J. ſaid, 
that if the wife was condemned below, he believed that ſhe muſt 


pay the whole coſts from the beginning of the ſuit. And the 


© But it was anſwered by the court, that at common law two 


court were alſo of opinion, that coſts muſt be allowed to the wife 
from the time of the original motion for the prohibition. Mid- 
dleton v. Crofts,” Mich. 11 G. 2. And. 57. | 

17. In prohibition the plaintiff (defendant below) ſucceeded as 


to one of the three articles charged in the libel in the court below, 


and againſt his right to coſts it was inſiſted, that the plaintiff be- 
low having made good two parts out of three, if the defendant 


: below was entitled to coſts, @ fortiori the plaintiff below was ſo too. 


_ Judgments cannot be given for coſts, though it be often done in 


equity. Middleton v. Crofts, Mich.” 11 G. 2. And. 60. | 

18. It was ſaid by counſel in argument, that the Houſe of Lords 
exerciſe a diſcretionary power in giving coſts z which ſome- 
times allow in caſes where they are not given below. t this 
was denied by the court. Moadleten v. Crofts, Mich. 11 G. 2. 


And. 60. 


19. Defendants withdrew ſpecial pleas, and pleaded the | 
iſſue the ſame term without coſts (a). Plaintiff after having ob · 
tained a verdict, applied to the court to have the coſts of the ſpe- 


cial pleas allowed nnn. 


SD 


2.2 g. 8.2 2 


3 Colis. | 

ing that though he could not have theſe cofts upon the amend- 
ment, yet they ought to attend the event of the cauſe, The court 
refuſed to order the allowance of theſe coſts, no precedent being 
ſhewn where ſuch coſts had ever been allowed. Horgall v. 
Greenwood and others, Mich. 13G. 2. Barnes, 127. 

20. Upon removing an indictment from the ſeſſions of oyer 
and terminer, the defendant and his bail entered into a recog- 
nizance in 500 l. to plead, go to trial, and appear on the return of 
the verdict. He did fo, and received judgment. And upon mo- 
tion to diſcharge the recognizance, it was inſiſted he ſhould pay 

coſts; but this not being in 20/.,, the ſum required by the Fat. 
5 SGV. A. c. 11. the court held that it was to be conſidered 
- as a recognizance at common law. And precedents being ſearch- 
ed, it was found that coſts had not been required. And the court 
diſcharged the recognizance, every thing required having been 
performed. Rex v. Sidney, Eafl. 15 G. 2. Str. 1165, 

21. Though the treſpaſs was confeſſed by the plea, the plain» 
tiff replied, and iſſue being joined, on the trial a verdict wag 
found for the defendant. Afterwards the court gave judgment 
for the plaintiff notwithſtanding the verdict, and a writ of inquiry 
of damages having been executed, the queſtion was, What coſts 
\ ſhould be allowed plaintiff on ſigning final judgment? The court 
directed the prothonotary to allow the plaintiff all the coſts in the 


any cauſe, except the coſts of the trial. Broadbent v. Wilks, Trin. 
and 16 & 5 G. 2. Barnes, 133. | . 
aſes 22. Defendants having obtained an order to amend their 
ies, avowry on payment of coſts, the defendants' agent, after plain- 
aid, tiff's death, which he knew not of, paid g J. 11s. 6 d. coſts taxed 
maſt on the amendment to the plaintiff's agent. The judges in the 
the 1 the money to be repaid. Fyſon v. Coat and 
vife others, Mich. 22 G. 2. Barnes, 138. 
lid- 23. It was held that the ſtatute of Gloucefter (6 E. 1.) relates 
only to caſes at common law and ſtatutes antecedent, and that in 
d as caſes where damages are created by ſtatute (ow having been 
ow, none before) there ſhall be no coſts; but where additional da- 
be- mages are . Lomax, Eſquire, v. the Biſhop 
lant of Lodo, il. 22 G. 2. Barnes, 139. | 
too. 24. To an action of aſſault againſt the huſband and wife, they («) Tb 
two pleaded accord and ſatisfaction by the huſband, that what the — 
e in wife did was in aid of her huſband, not puiltys and ſon affault cd Ra. 
demeſne, On the trial the verdict was on the two firſt-mentioned Ann. need 
ords pleas for the defendants, and the reſidue for the plaintiff, without tron 
me- any damages. The judge did not certify that the defendants had the tial. 
this probable cauſe to plead the two laſt-mentioned pleas (a). The Where it 
. 2. court thought they had no diſcretionary power, but were bound r nis. 
: the ſtatute 4 & 5 Ann., as the jud did not certify, and di- tion for 
eral rected that the plaintiff ſhould have coſts occaſioned by thoſe pleas, —_ 
ob · and that they ſhould be deducted out of the coſts allowed de- hun u 
ſpe- fendants. Jones v. Davies & Ux. Eaft, 22 G. 2. Barnes, 140. was allowed, 
üſt⸗ but the party to whom it was granted was ordered to pay the ozher the coſts of the application. Cremor 
.* v. Negt, Eaſt. 24 0. 2. Bunes, 341+ N 
"s Vox. | Bb 25. In. 


| 
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8. e. 25. In treſpaſs the defendant pleaded non cul. and ſeveral juſti- 
Daunen g. fications; upon the trial the plaintiff not proving his poſſe ſſion 

a little dif- . : . . . 

in locus in quo, the defendant had a verdict, which by the direction 
ſtated, of Denniſon, J. was entered, upon the general iſſue only; upon 


8. F. 8 which there was a motion for a wenire de novo, but the court re- 
Brier, " fuſed the motion, ſaying that the verdict was complete, and de. 
Trin. termined the cauſe that the plaintiff was not entitled to damages, 
7 though they ſaid the plaintiif might have inſiſted upon a verdict 


lock, 122, on the other ifſues, which would have entitled him to the coſts of 
| them, unleſs the judge would have certified that the defendant 
had probable cauſe for. pleading the ſame. Ba#tlett v. Spooner, 

Eaſt. 24 G. 2. Hullec's Law of Cofts, 122. | 

Jae pes, 26. Three feigned iſſues were directed by the court of XK. B. 
lenter (B), to be tried, and there was a verdict for the defendant upon the 
= — iſſue of the moſt material conſequence, and for the plaintiff upon 
the others; and it was moved therefore that the plaintiff might 
have no colts. Sed per cur.—If any one ifſue be found for the 

plaintiff he muſt have coſts. Tempeſt v. Metcalf, Trin. 25 C266. 2. 

: 1H, uf. 31. by : 

1 n f. 27. The defendant paid 4/7. into court upon the common rule. 
Niese The plaintiff took the money out 6f court and proceeded, but 
den that ſome time after diſcontinued the action. It was held, that the 
was entitled plaintiff ought not to have the coſts to the time of bringing the 
to cots rill money into court; for, by proceeding in the action after the money 
was brought into court upon the common rule, the plaintiff for- 
> feited his right to coſts, it being a part of that rule, that if the 
ney into plaintiff will not accept the money brought into court, with coſts 
hand. to be taxed by the Maſter in full diſcharge of the ſuit, the ſaid 
ing he after- money ſhall be ſtricken out of the declaration, and paid out of 
— bo- court to the plaintitf, and upon trial of the iſſue the plaintiff ſhall 
on. not be permitted to give evidence for the ſaid money. Berwick 


Hartley and v. Symonds, Hil. 28 G. 2. Sayer, 196. 


Bateſog and others, Hil. 27 G. 3. Term Rep. B. R.629. Griffiths v. Williams, Ib. 710. However 
in a ſubſequent caſe, the defendant having paid money into court, which the plaintiff did not then take 
out; but proceeded to trial, and a juror was withdrawn by conſent, the cuurt ſaid, that wherever a juror 
was withdrawn, each party muſt pay his own cofts. Stodhart v. Johnſon, Eaſt. 30 G. 3. 3 Term Rep, 
B. R. 657- And in a till later caſe this matter came on again thus: On the trial of a cauſe the de- 
fendant obtained a verdict; but as he had paid money into court before the trial, the plaintiff moved that 


de might have his coſts up to that time, and that they might be deducted out of the colts to be paid by 


him to the defendant. But Buller, J. ſaid, that though the plaintiff was entitled to cofts up to the time 
of paying money into coui t, if the application was made any time before trial, yet that the party came 
too late after trial, and that that part of the law of Griffiths v. Williams could not be ſupported. Ste- 
venſon v. Yorke, Mich. 31 G. 3. 4 Term Rep. B. R. 10. Kabel v. Hudſon, Ib. Yide more on this 


. fubjeR, title Bringing Money into Court, letter (D). 
+ 28. If a verdict be obtained by an unfair manceuvre at the trial, 
+ ' eontrary to equity and good conſcience, and without a trial of the 
real queſtion, as by the ſuppreſſion of evidence in the poſſeſſion 
of the party for whom the verdict was given, the court will ſet 


it aſide and make ſuch party pay the coſts, Vide Anderſon v. 


Serge, Baff. 30 G. 2. Burr. 352. | A e 
8. C. 48. P. 29. In an action againſt defendant for erim. con. with plaintiff's 


Burt. 755. wife two pleas were pleaded, non cul, and non cul. infra ſex annar. 


Iſſuo 


** * 


* 
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Iſſue was joined upon the firſt, and there was a demurrer to the where it is 


latter. The plaintiff had a verdict for -20/. damages upon the 2 - that the 
iſſue, tried by the country, and afterwards, upon argument on 3 


the demurrer, the defendant had judgment. Per tot cur. — The the cofts of 


plaintiff muſt have no damages, nor muſt coſts be paid on either — 7 
ſide upon account of the trial. Cote v. Sayer, Hil. 32 G. 2. 3 2 
E), 
In 


2 Will. 85. "rags 1 26. 
uf. 85. _ Lis 


the declaration conſi ſted of two counts; the defendant pleated the general iſſue to the whole declaration, 
and a juſtification to the laſt count; the plaintiff demurred to the juttification, and the defendant had 
judgment. The general iſſue was tried, and the plaintiff had a verdict, The queſtion was, whether 
the defendant ſhould haye his coſts of his judgment on the demurrer ? The court agreed he could have 
no coſts, Aſtiey, Bart. v. Young, Trin. 18. 3. Burr. 1232. , ' 

But where there is double pleading, and each plea goes to the whole declaration, and there is a demur - 
rer to any one plea which goes to the whole, and judgment for the defendant thereon; there the de- 
fendant ſhould have coſts; for the plaintiff ſhould not try his iſſue after the defendant has had judgment 
upon a demurter which goes to the whole, Burr. 1232. 

If caſes where different iſſues are joined on different pleas, the defendant is allowed his coſts on the 
iſſues found for him. Per Buller, J. in Butcher v. Green, Eaſt. 21 C. 3. Doug. 678. Mr. Douglas 
obſerves this point was not ſettled in the caſe of Cooke v. Sayer. If the iſſue is found for the plaintiff 


on a ſpecial plea, or there is judgment for him on a demurrer to ſuch plea, he is to have coſts by the e- 


{s proviſion of the ſtat. 4 Ann. c. 16. f. 5. Quere, If that clauſe extends to caſes where there is 
1 for the plaintiff on a demurrer to a ſpecial plea before the trial on the general iſſue, and after. 
wards a verdict for the defendant on the general iſſue ? There is no exception of that caſe in the ſtatute 3 
yet upon principle, and the reaſoning of the court in Cooke v. Sayer, the plaintiff ought not to bave any 
coſts in fuch a caſe, becauſe it appears ultimately that he had ao cauſe of action. Yide Doug. 678. a. 2. 
vide poſt, pl. 40. 


30. In ejectment a verdict was found for the plaintiff againſt 
A., one of the defendants, who appeared and conſeſſed leaſe, 
entry, and ouſter. The other defendants did not appear and con- 
feſs, whereupon they as uſual were found not guilty. Plaintiff 
obtained leave to ſue out a habere facias poſſeſjionem on the Jjudg- 
ment againſt the caſual ejector as to them, and got his coſts 
taxed on the poftea, for which coſts he could only thereby have 
remedy aglinſt 4. But the court on motion gave leave for the 


prothonotary to tax the plaintiff's coſts againſt B. (dne of the de- 


fendants who did not appear and confeſs) on the common rule by 
conſent entered into for him. Thruftout ex dem. Wilſon, D. D. 
v. Foot, Widow, and others, Ea. 33 G. 2. Barnes, 149. | 

31. Where the declaration conſiſted of two counts, and at the 
trial the jury found a verdict properly for the plaintiff upon the 
firſt count, but a verdi& upon impropet evidence and contrary 
to law for the defendant upon the laſt. The whole verdict was 
ſet aſide, and a new trial ordered without coſts. Edie and another 
v. The Eaft India Company, Trin. 1 G. 3. Burr. 1216. 

32. Upon a motion to ſtrike out ſome of the counts in the de- N, 
claration. Lord Mansfield, C. J. ſaid, it was unneceſſary to make ter (F), | 
a rule abſolute for that purpoſe, inaſmuch as the iſſues upon thoſe 
counts, as to which evidence ſuſficient to entitle the plaintiff to 
recover is not given, ought to be found for the defendant ;. and 
the Maſter does never allow the plaintiff coſts as to thoſe counts, 
the iſſues upon which are found for the defendant. Henderſon 
v. Rumbold, Hil. 4 G. 3. Sayers Law of Caf 212, Ks 2 

33. A cauſe being at iſſue, the plaintiff moved for a ſpecial 
jury. When the cauſe came on to be tried, all the jury did not 
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appear, and neither fide prayed a tales ; ſo the cauſe went off for 
that time pro defeFu juratorum. At another day it came on to be 
tried, when a verdict was found for the defendant. It was moved 
on behalf of the defendant, that the prothonotary, who had re- 
fuſed to allow the defendant his coſts occaſioned by the cauſe 
going off as above, might be directed to review his taxation, and 
make ſu 
in the King's Bench, though admitted to be otherwiſe in that 
court (C. B.). Curia.—As it is the practice here not to allow 
coſts in this caſe, the prothonetary has done right, and we will 
not order him to review his taxation in this particular caſe. But 
for the future we order, that the practice of this court be con- 
formable to that of the X. B. in this reſpect. Sparrow v. Turner, 
Mich. 8G. 3. 2 Wilſ. 366. | 
34. A cauſe was carried down to trial, but went off upon a re- 
ference to arbitrators, who, however, never made any award; 
the cauſe therefore went down to trial a ſecond time, when the 
plaintiff obtained a verdift. On a motion to allow the plaintiff 
the coſts of going to trial at the former aſſizes, the court (X. B.) 
refuſed it, the practice having been thentofore againſt it. But 
the practice in the court of Common Pleas being to allow ſuch 
coſts, in order to make the practice of the two courts correſpond, 
it was directed, that for the future, in all caſes where a cauſe goes 
down to trial, and goes off upon any occaſion without the fault, 
contrivance, or management of the parties, and is afterwards 
brought down again to trial, the coſts of ſuch former abortive 
going down to trial ſhall be taxed and allowed to the party finally 
prevailing, in the ſame manner as if the cauſe had gone 6f upon 
a remanet. Burchall v. Bellamy, Hil. 11 G. 3. Burr. 2693. 
3.C. 35. Though no coſts are payable in formedon, yet the plaintiff 
nee moved for leave to diſcontinue an action of that kind upon pay- 
reported ment of colts. On the part of the tenant it was alleged, that two 
unt it was er had been brought for the ſame prentifes, which were 
Feen dropped after the landlord had entered into the common rule; 
the firmeden and it was therefore prayed, that the coſts incurred in theſe actions 
on payment might be made a part of the terms of being allowed to diſcon- 
Dn des. inue the formedon. But the court refuſed to tack theſe coſts to 
ing cauſe, the preſent motion, leaving the parties to their ordinary remedy, 
ee and made the rule abſolute. Scott v. Perry, Eaft. 11 G. z. 
Sn:  Plackft. 758. 


that be had been ſerved with an ejectment for the ſame lands by the plaintiff, and had been thereby put 
- to coſts and charges, which be could not get, unleſs he ſhould now be allowed them. Et per cur. 
The plaintiff comes to aſk a favour, and muſt pay both the cofts in the ejectmeot and the formedon. 
This was conſented to upon the plaintiff being permitted to amend all the proceedings in formedon. A 


| 36. A cauſe'was referred by rule of ai, prius; à verdict with 


ood. damages was however taken for the plaintiff as a ſecurity 


or what ſhould be awarded to be paid to him and coſts. The 


arbitrators awarded 150/, to be paid to the plaintiff without coſts. 
But the court or „ that the plaintiff ſhould have bis coſts 3 


- for, as by the rule of % privs 1 . 


allowance; and it was ſaid to be the practice ſo to do 
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have them, Barlow v. Flint, Mich. 12 G. 3. in C. B. Sayers 


Law of Cofts, 177. 
37. It was held, that a perſon, who was injured and was 
really the proſecutrix, was not entitled to coſts under the fat. 


Vide 
pl. 41. 


5$&6W.& M. . 11. / 3. becauſe her name did not appear 


on the back of the indictment, though it was well known ſhe 
was the real proſecutrix. Rex v. Gater, Mich. 16 G. 3. cited per 
Buller, J. in Rex v. Sharpneſs, 2 Term Rep. B. R. 48. But that 
learned judge douted the law of that caſe, and ſaid he believed 
it had been ſince over- ruled. | | 

38. In a writ of right, a rule nj for judgment as in caſe of a 
nonſuir, on the common affidavit, was made abſolute on proving 
notice, and no cauſe ſhewn to the contrary. But the prothona- 
tary afterwards refuſed to tax the coſts without the direction of 
the court, it being prime impreſſionis. Motion was made for ſuch 
direction under the ſeveral ſtatutes of coſts, particularly 23 H. 8. 
c. 15. The court doubted how far the fat. 14 G. 2. 4. 17. for 
judgment as in caſe of a nonſuit extended to writs of right, 
ſo as to give coſts therein. The defendant's counſel afterwards 
abandoned the motion. Newman v. Goodman, Eaft, 16 G. 3, 
Black. 1093. | LAT 

9. In taxing coſts the court will not allow for the contin 

loſſes or damages which witneſſes may have ſuffered by obeying a 
ſubpcena: it would be a dangerous precedent to eſtabliſh z and 
though applications to that effect have been frequently made, yet 
they have been always unſucceſsful, Thelluſen v. Staples, Trin. 
20 G. 3. Doug. 438. | EDS 

40. In an action of treſpaſs the defendant pleaded non cul., and 
three ſpecial pleas of juſtification, At the trial the plaintiff had 
a verdict on the general iſſue and on the two firſt juſtifications, 
and the defendant on the laſt juſtification. 'The judgment was 
entered up for the plaintiff on the general ifſue and the two firſt 
pleas of juſtification, notwithſtanding the verdict for the defend- 
ant on the laſt, the ſame being inſufficient in point of law. Ap- 
plication was made to the court to direct the Maſter in taxation 


þ 


. o 


Vide ante, 
pl. 12. ag 


of coſts to allow ſuch only as were incurred upon the iſſues found 


for the plaintiff, without allowing him any coſts upon that one 
found — the defendant; and the rule was made abſolute. Per 


Buller, J.—All the late caſes are decidedly againſt the plaintiff. | 


Suppoſe the judgment had been arreſted? No coſts would hay 
n given. The reaſon is obvious : the plaintiff has contribute 
to the coſts as well as the defendant. He ſhould have demurred to 
the defendant's plea, and by going on to trial he is equally in fault. 
Kirk v. Nowill and another, Eaft. 26 G. 3. 1 Term Rep. B. R. 266. 
41. The proſecutor, a juſtice of the peace, indicted the defend- 


If a juſtice 


ant, who was the keeper of a gaol, for ſuffcring a priſoner to of peace | + 


eſcape who had been committed by him (the E for 
felony; upon which indictment the defendant 


vided. It was conteuded ee was entitled to his co 
| 3 | | 


ad been con- and chat 


were to pre- 
ſent a road, 


preſentment 
were . 
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wards to be under 5 6 W. & M. c. 11. / 3., as being a public officer 
turned into proſecuting for the benefit of the public. But the court were of 


— a different opinion ; for it could not be ſaid to be the duty of the 
the juſtice ſecutor, as a juſtice of the peace, to proſecute the defendant. 
4 he caſe originally came before him in the character of a ma- 


cofts. Per giſtrate, on the complaint of ſome other perſon ; and if the juſtice 
Afthurft, J. choſe to take the proſecution out of private hands, and to conduct 
in Rex v- it himſelf, he could not be ſaid to proſecute as a magiſtrate, but 


B. R. 7. this act of parliament as ſtrictly as poſſible. Rex v. Sharpneſs 
—— Trin. 27 G. 3. 2 Term Rep. B. R. 47. f 
were to 


by the clerk of the peace, whoſe duty it is to draw up all preſentments of conſtables in the form of in · 
dictments, the proſecutor is entitled to coſts. Per Buller, I ib. | 

In another caſe the queſtion upon this ſtatute was, whether the proſecutor was entitled to the coſts of 
a trial at bar, ane it was oetermined thai he was not, becauſe the ſtatute only extends to ſmall offences. Ib. 

A defendant was convicted on an indictment (removed by certiorari) for not repairing a road ratione 
fenure. C., a juſtice of the peace, obtained a fide-bar rule for his coſts under the ftat. 5&6 W. & M. 
C. 11. f. 3. and it afterwards decame a queſtion, whether C. was the proſecutor of the indictment, ſo 
ns to be entiiled to the coſts by virtue of that ſtatute. From the affidavit of the at'orney for the proſe- 
cution and of one B. it appeared that C., being indi ſpoſed at the time when the indictment was pre- 
ferred, defired B., who had been his clerk for many years, to prefer it ; that the attorney was employed 
and paid by C. only; that previous to the inditment B., by C.'s direction, required the defendant to 
put the road into proper repair, and that B. acted throughout merely as C.'s clerk. The affidavit on 
the other fide ſtated that B. s name only was on the back of the inditment, that the defendant ſerved 
B. (who was a ſhopkeeper) with notice of trial, &c. as the pioſecutor, and that he knew nothing of C.'s 
acting 2s proſecutor. Aſter 2 Lord Kenyon, C. J. faic, that upon the facts diſcloſed in this 
caſe he thought that C. muſt be conſidered as the proſecutor of the indictment. The ſtat. of W. & M. 
Js a remedial law, not indeed to be extended beyond, but as little to be reſtrained within the fair import 
of it. It is true that this act might have been done by any individual as well as by a magiſtrate, but 
Kill he did it in the regular diſcharge of bis duty, and be ought to bave his coſts. And Buller, J. ſaid, 
there was no difference on the ſubject of coſts between a preſentment and an inditment. Rex ṽ. Ket- 
tleworth, Mich. 33 G. 3. 5 Term Rep. B. R. 33. : * 


' (0) The 42. In an action of debt for bribery on the fat.'2 G. 2. c. 24, 
Donn was jt appearing to the court that the plaintiF had been guilty of a 
the verdi wilful delay, the declaration having been delivered in May 1782, 
and fora but the record not carried down to trial till the ſummer aſſizes 
. 1788, when a verdict was found for the plaintiff, and it having 
further pro. been on motion (a) ordered that all further proceedings ſhould be 
ceediongs ſtayed, the plaintiff moyed that the defendant ſhould pay the coſts 
of thetrial; but this was refuſed, Petrie v. White, Hil. 29 G. 3. 
nen 3 Term Rep. B. R. 5. Big. 
| * grounded on the 21th {cQtion o the ſtarute. | 
A3- The trial of an indictment for perjury being called on, the 
defendant moved to put it off till the next term. Lord Kenyon, C. J. 
ruled, that the proſecutor was entitled to his coſts of the day, 
and cited a caſe, Rex v. Vaughan, wherein it haq been ſo decided. 
Rex v. 27 aa at Nift Prius, Hil. 34 G. 3. "Eſpinaſſes Caſes, 125. 
44. It having been held in the caſe (p/. 43.) that the proſecutor 
was entitled to the coſts of the day, he claimed upon taxation a 
large ſum for his coſts, loſs of time, and other charges, he being 
an attorney; all which the Maſter refuſed to allow him, his name 
not appearing on the back of the bill, Upon a motion for the 
Maſter to review his taxation, it was contended for the proſe- 


— 


— like any other individual: and the court has always conſtruod 
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indict a conſtable oy other inferior officer for diſobeying his order. Ib. So if a proſecution be carried on 
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cutor, that this caſe ſhould be governed by the rule adopted in 
taxing coſts under the 5 & 6 . & M., where, if the defendant 
be found guilty, the proſecutor is entitled to his coſts as the party 


mith (Burr. 54.) were cited. On the other (ide it was inſiſted, - 
that the order of i privs, giving the proſecutor the coſts of the 
day, included only the charges of the witneſſes and counſel's fees, 
and that his name not appearing on the back of the bill he could 
not be deemed a witneſs. And it was held by the court, that the 
caſes cited only applied where the indictment was under the 
ſtatute, and that the proſecutor was not entitled to his colts. Rex 


V. Doyle, 1b. | | 
45. An incloſure act directed, that any proprietor, who ſhould In this cafe 


be diſſatisfied with the determination of the commiſſioners therein a eg 
named as to the allotments of land, &c. ſhould bring an action to Bradford, 


try the right, and enacted, that if the verdict ſhould be in favour Lord Ken- 


of the commiſſioners? determination, then the coſts of ſuch action or po _ 


actions ſhould be borne by the plaintiff or plaintiffs ; and if againſt ciding it the 
ſuch determination. then by the proprietors at large. The plain- .court did 


tiff being diſſatisfied with the determination of the commiſſioners AI 


againſt him brought his action, and in his declaration ſtated a „ich the 


claim to nine diſtin rights. There were four iſſues taken, viz. the long and 
firſt as to two of the rights, the ſecond and third as to one ſeve- _— 


rally, and the fourth as to the other five, On the firſt iſſue both the court 
rights were found for the plaintiff; on thoſe contained in the with reſpe& 


to 


ſecond and third ifſues the plaintiff gave no evidence; and on t l 
fourth iſſue one of the five rights was found for the plaintiff, and had never 
the other four for the defendant ; ſo that the plaintiff ſucceeded yet bead 


only in three out of the nine rights. The Maſter, not having rpg; 


taxed the defendant his colts on the iſſues found for him, a motion was made 
was made that he ſhould review his taxation, which was accord- L ee 
ingly ordered. Braithwaite v. Bradford, Eaft. 36 G. 3. 6 Term cn. 
Rep. B K. 599. | died, that 
P 599 * | | | it emed 
contrary to the principles of natural juſtice that a plaintiff who ſucceeded in one part and failed in the 
other nine parts of his demand thould have bis whole coſts : however, if ſuch be an inveterate rule of 
law, it could not be got over; it is better to adhere to it in general caſes. But there was no ſuch rule to 
govern that caſe; they were to conftrue the particular act of parliament. The plaintiff ſet up a claim 
to nine diſtin rights of common, and on the trial ſucceeded only in three, and failed in the other fix 3 
and yet it was in ſiſted on that he was entitled to the coſts of the whole, becauſe he was obliged to bring 
his action to controvert the decifion of the commiſſioners. To ſome of thoſe rights he had no pretence 


whatever, for he gave no evidence in ſupport of them; and with regard to his being driven to the ex- 


pence of this action, if he had only aſſerted his claim to thoſe to which he was entitled perhaps they 
would have been abandoned by the other fide. But he, relying on his title to ſome of thoſe rights, choſe 
to make an experiment with reſpect to ſeveral others, and wiſhed to take the chance of ſucceeding in thoſe 
at the expence of the reſt of the proprietors It would indeed be contrary to natural juſtice if he could ſuc- 


ceed in this experiment. The decifion is according to the words and meaning of the act and the juſtice , 


of the caſe, and contrary to no authority. And Groſe, J. ſaid, if this were conſidered as ſo many rights 
claimed in different counts, and ſepafate iſſues taken on each, the caſe would fall within the reaſon of 
the determination of Day v. Hanks; and that according to the true conſtruction of the act the cowy 
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deer: (A. 3) For not going on to Trial, or Inquiry. 


It is by the I» A Rule for the proſecutor of an information in natura de quo 
— mh warrant, to pay coſts for not going on to trial, was moved 
— judg. to be diſcharged. Sed per cur. — In caſe of the king there can be 
ment ſhall no laches, but a ſubject in theſe proſecutions ſhall pay coſts as in 


pe gen common actions. Rex v. Powell and another, Hil. 3 G. 1. Str. 33. 


Fendant in an information in the nature of a guo warrants, he ſhall recover bis coſts againſt the relator z 
and it appears to be within the equity of that ſtatute that the relator in ſuch information ſhould 
coſts for not proceeding to trial purſuant to notice thereof. Anon. Eaſt. 27 G. 2. Sayer, 130. Fide 
Nai, lener (A.4), pl. 5. | 


2. It was agreed by the judges in the Treaſury, that the pro- 
g thonotary may tax coſts for not going on to trial at diſcretion. 
Anonymour, Mich. 4 G. 1. Pract. Reg. C. B. 404. a 
3. On a motion for coſts againſt the ſeizer for not going on to 
trial, the court {Scacc.) were divided; being on an information of 
ſeizure, though they ſaid it was uſual in caſes of devenerunt. 
Warwick g. f. v. Rawlins, Hil. 7 G. 1. Bunbury, 96. 


S8. . 4. The court (X. B.) will allow coſts for not executing a writ 


Sutton v. of inquiry according to notice, in like manner as for not going to 
Mich, trial. Vide Rules and Orders K. B. Hil. 8 G. 1. n. (a). * 
23 G. 1. Str. 728. Cobb v. Kingſmill, 1b. Yide g, pl. 12. 


5. Where an ifſue is directed out of Chancery to be tried, and 
the plaintiff in the iſſue gives notice of trial, and does not coun- 
termand it in time, the court of Chancery will on motion gi 
coſts, and not put the defendant to move the court of 1 in 
which the iſſue was to have been tried. Anon. 2 P. Wis. 68. 

6. The defendant gave notice of trial by proviſo, the plaintiff 
alſo gave notice of trial; neither went on to trial or counter- 
manded. The court were of opinion, that as both ſides gave 
notice of trial, ſo likewiſe both fides were entitled to coſts for not 
5 going on to trial. Reading v. Grafton, Mich. 13 G. 1. Pract᷑. 

Fag. Reg. C. B. 405. 

27 G. 3. 1 Term Rep. B. R. 697. | | 

Se. Prat. 7. Tt was held, that the defendant ſhould be allowed coſts on 
\Reg- O. B. account of the plaintiff's not proceeding to trial, notwithſtanding 
_—__ a ne rrripiatur had been entered by the defendant the evening next 
ehat cofts, but one before the day of fittings ; for the default was in the 
hed been intiff's not entering his cauſe in due time. Duell qui tam v. 
contantly we, Mich. 4 G. 2. Rep. Ca. Prof. C B. 60. 


allowed for | = 
not going to trial at the aflizes when nc recipiaturs had been entered. 0 4 


'8. Coſts were allowed for an irregular countermiand in a 
popular action. Forre/t g. t. v. Bennett, Eaft. 5 G. 2. Kely. o8. 


9. Inſormation for an aſſault, and the parties at iſſue; but the 
ſecutor did not proceed to trial within three years. Motion 
| E coſts againſt the proſecutor; but not having an affidavit. to 


verify 


I”, ” 


2 


2 
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veriſy the fact the motion was denied. Rex v. Thudham, Hil. 
7 G. 2. Kely. 187. : | 

10. It ſeems that coſts are allowed to the defendant in an It is faid the 
information in B. R. if the proſecutor neglect to go on to trial. proſecutor 


Rex v. James, Mich. 9 G. 2. Rep. temp. Hard. 1 59. — in 5 | 


B. R. ought to bring the cauſe to a trial at his own coſts ; but in an indictment which is ſolely at the 
ſuit of the crown, he that is indicted muſt bring the cauſe to a trial at his own charges. Rep. temp. 
Hardw. 159. Cites Style's Pract. Reg. tit. Trial, p. 604+ 


11. Motion to ſtay proceedings in an action of treſpaſs until But in ano- 
the plaintiff, who is a neceſſitous perſon, and abſconds, hath paid tber caſe the 
the coſts for not going on to trial according to notice. Sed per 2 
cur. Such a rule is never granted in any caſe but that of eject- to proceed 
ment, where it is always done. The motion was denied, Vare- ul wy had 
ing v. Potter, Trin. 10 & 11 G. 2. And. 17. m_ 2 


for not going on to trial at a former fittings, Theedham v. Morris, Burt. Pract. Exch. 235. 


12. It is ordered, that from and after the laſt day of Trinity The prac- 
term 13 G. 2., where notice is given of the execution of a writ es had 
of inquiry, and not countermanded in time, the defendant ſhall re 


be entitled to coſts from the plaintiff for not executing ſuch writ wiſe in this 


of inquiry, in the ſame manner as a defendant, by the courſe of ens 
the court, is now entitled to coſts from the plaintiff who does not Bel, ry. 
proceed to the trial of an ifſue joined after notice given, Reg, 6G. 2. 


Gen, C. B. Trin. 13 G. 2. Rep. Ga, 


13. By flat. 14 G. 2. c. 17. , t. it is enacted, © That where 
e any iflue is or ſhall be joined in any action or ſuit at law in 
« of his majeſty's courts of record at We/ftminfler, the court of 
« great ſeſſions for the principality of Wales, the court of great 
« ſeſſion for the county palatine of Chefter, the court of common 
« pleas for the county palatine of Lancaſter, or the court of pleas 
© for the county palatine of Durham ; and the plaintiff or plain- 
« tiffs in any ſuch action or ſuit hath or have neglected or ſhall 
©« negleCt to bring ſuch iſſue on to be tried according to the 
« courſe and practice of the ſaid courts reſpectively, it ſhall and 
« may be lawful for the judge or judges of the ſaid courts re- 
« ſpeCtively at any time after ſuch neglect, upon motion made in 
© open court, (due notice having been given thereof,) to give the 
like judgment for the defendant or defendants in every ſuch 
*« aQtion or ſuit, as in caſes of nonſuit, unleſs the ſaid .f 
« judges ſhall upon juſt cauſe and reaſonable terms allow any 
further time or times for the trial of ſuch ifſae; and if the 
«| plaintiff or plaintiffs ſhall neglect to try ſuch iſſue within the 
« time or times ſo allowed, then, and in every ſuch caſe, the ſaid 
| judge or judges ſhall proceed to give ſuch judgment as afore- 

aid,” | | 1 

14. And by /e. 3. it is provided, & That the defendant or 
* defendants ſhall, upon ſuch judgment, be awarded * 


U * * r 


ce their coſts, in any action or ſuit where he, ſhe, or they would 
« upon nonſuit be entitled to the ſame, and in no other action 
& or ſuit whatſoever.” 

15. And by ſeF. 5. it is enacted, © That in caſe any party or 
or Middle- (c parties ſhall have given ſuch notice of trial as aforeſaid, and 


fer, orif 


the defeng.. © ſhall not afterwards duly countermand the ſame in writing, at 
ant refides © leaſt fix days before ſuch intended trial, every ſuch party ſhall 
_ c be obliged to pay unto the party or parties to whom ſuch notice 
Lenden, © Of trial ſhall have been given as aforeſaid, the like coſts and 
deo ds © charges as if ſuch notice of trial had not been counter- 
notice of ae manded.” 
counter - | 2 c 

is i of co 1 j . 
——— —ͤ— 


8. P. G- 16. If notice of trial be regularly countermanded, the court 

1 (C. B.) will not allow the defendant in his coſts the expence of 

key v. Hob- Witnefſes who may have ſet off upon their journey towards the 

yn, Trin. aſſizes before ſuch countermand was delivered. He er v. Hall, 

3 Mich.” 16 G. 2. Barnes, 307. * 

PraQt. Reg. C. B. 393. Vet it is ſaid in ta Mod 550. that if upon notice of trial the defendant draws 

briefs, retains oe. and make ready his witneſſes before countermand, upon affidavit thereof and 
pon 

motion he ſhall have ſuch coſts as the maſter ſhall tax. 


17. The plaintiff had not proceeded to trial at the aſſizes ac- 
cording to notice, but it appeared that the cauſe was entered with 
the marſhal ; that one material witneſs was ſerved with a ſubpoena 
and could not attend, and another was diſabled by a fall from his 
horſe. The court refuſed to make the plaintiff pay coſts, he 
having made no wilful default; if he had, he muſt have paid coſts, 

though he ſued as executor. Ogle, Executor, v. Moffat, Mich. 
17 G. 2. Barnes, 133. 

18. Writ of inquiry by conſent directed to be executed before 
a judge at the aſſizes, not entered with the marſhal. After the 
other buſineſs was done, there was time to execute this writ: 
plaintiff had given notice of executing it on a particular day during 
the aſſizes at York. Defendant's executors applied for coſts, 
which were denied. Plaintiff is not in fault. 'This caſe is not 
with the rule concerning records of ni. pri. The judge here is no 
more than an aſſiſtant to the ſheriff to whom the writ is directed. 
The notice ought to have been general. Notice for a particular 
2 is void. Maite v. S males ex parte Exec. Def. Hil. 18 G. 2. 

rnes, 135. | 

Rexy. 19. Although the proſecutor of an indictment had given notice 
SA. 10. Of trial, and did not afterwards countermand it, yet it was holden 
ue, bat that he was not liable to coſts for not proceeding to trial, there 
the defend- being no inſtance of a proſecutor having paid coſts in ſuch a 
_ 1 caſe. Ker v. Roſſiter, Trin, I G. 3. Sayer's Law of Coffs, «dd 
liable to pay cofts, if after giving notice of trial he do not proceed in purſuance thereof. Yide Rex v. 
Moore, . dt. Cerdotari, lenter (P), H. 3. Rex v. D fir. 1049 


20. On 


coſts | 
prepa 
Rex v 
23. 
jury; 
thono 
ſtrike 
and it 
by the 
defen 
wood, 


20. On a queſtion reſpecting coſts for not going on to trial in 8. c. 


informations for miſdemeanors, Lord Mangsfeld declared it to be _— 


the conſtant coyrſe of the court that the defendant ſhould have migbt be 
coſts if the proſecutor gives notice of trial, and neither goes to otherwiſe if 
trial nor countermands it in time; and that no inſtance could be 2 5 
produced to the contrary. Rex v. Headon and others, Hil. 2 G. 3. defendant 
Burr. 1304. bad induced 


or drawn 
the proſecutor in to give notice of trial ; as if by giving him hopes of being able to come at particular 
evidence which the defendant afterwards prevented him of, Jide Rex v. Headon, Burr. 1304, Fide 


Etter (A. 4), pl- 5. 


21. In replevin both plaintiff and defendant are actors, there- S. c. 
fore either party may carry down the cauſe ; and if the defendant Pc. 
give notice, and do not go on to trial, the court will give coſts * 
againſt him: for the ſame reaſon the defendant may not move for 
judgment of nonſuit, unleſs the plaintiff have given notice of trial, 

Eggleton v. Smart, Trin. 2 G. 3. Bull. Ni. Pri. 61. 

22. In an indictment againſt the defendant for refuſing to take Rex v. 
upon himſelf an office, which indictment the defendant had Os 
moved by certiorari, and of courſe entered into a recognizance to $&6G. * 
appear, plead, and try it at the next aſſizes, the defendant had Str. 937. 
obtained a rule for a ſpecial jury, and every thing was ready for 8 4 4 
trial, but only five of the ſpecial jury appeared, and neither fide ener (P), 
prope a Zales, (though the defendant had a warrant for a tales in pl. 2. 

is pocket). The queſtion was, whether upon theſe circumſtances 
the defendant was obliged to pay coſts for not going on to trial. 
The court were unanimoufly of opinion that the defendant had 
not been guilty of ſuch a default as could render him liable to 
coſts for not going on to trial. The proſecutor might have come 
prepared with a warrant for a tales if he had thought proper. 
Rex v. Righton, Eſq. Eaft. 5 G. 3. Burr. 1694. 

23. After notice of trial, the defendant moved for a ſpecial 
jury; forty-eight perſons were thereupon nominated by the pro- 
thonotary, but the defendant's attorney neglected to attend to 
ſtrike out twelve of them. The plaintiff did not proceed to trial, 
and it was held, that as his neglect in this reſpect was occaſioned 
by the defendant's attorney not attending to ſtrike the jury, the 
defendant was not entitled to coſts. Strong ex dem. Rolfe v. Har- 
wood, Hil. 16 G. 3. Sayer's Law of Cofts, 174. f 

24. Where the defendant in a writ of right had obtained judg - The es- 
ment as in caſe of a nonſuit, it was held that he had made his fendantcan- 
election, and could not afterwards have coſts againſt the plaintiff 1 _ 4 
for not going on to trial. Newman v. Goodman, Trin. 16 G. 3. in caſe of a 


ſuit, af- 
Black. 1110, 2 


for colls for not proceeding to trial according to notice. Honiwell v. Blatchford, Trin. 16 C 2. 
Barnes, 131. Guy v. Wilkinſon, Trin. 16 & 17 G. 2. Barnes, 314. Ogle, Executor, v. Moffitt, 
Tria. 27 & 18 C. 2, Barges, 316. Yide pop, letter (R), pl. 210 . 


25. Quere if che tenant be entitled to coſts againſt the de- | 
mandant in a writ of right for not going on to trial? Newman v. 
Goodman, Trin. 16 G. 3. Blackft.1110, 26. A 
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378 i an 
26. Arule for judgment as in caſe of a nonſuit was obtained by 
the defendant, the plaintiff not baving proceeded to trial according 


to a peremptory undertaking, On taxing coſts the. protho 


refuſed to allow the expences which the defendant had incurred 


- - In attending at the aſſizes, ſubpcenaing witneſſes, feeing coun. 
ſel, &c. in expectation that the plaintiff would try the cauſe; and 
the reaſon of his refuſal was, that no notice of trial had been given. 

The court determined that the prothonotary had done right, it 

being the ſettled practice that notwithſtanding 2 peremptory 
undertaking to try it was neceſſary to give notice of trial, without 

which the defendant was not bound to take the ſteps which he 

had taken in this caſe. Held v. Weeks, 29 G. 3. 1H, 

Blackſt. 222. e 


} 


6Vine 326. (A, 4) To whom, and againſt whom; Informers, Hr. 
ES [And in popular Actions (a).] 


eee (A. 8); Attorney, letter (X); ante, letter (A); pot, letter 
"It forms in a great meaſure ſettled, that an informer upon 2 popular tatute thall in no caſe whatſe- 
ever have his coſts, unleſs they be expreſsly given him by ſuch ſtatute; for it is certain that he cannot 


* 

veſter z becauſe ſuch penalty is intended him by way of recompence for his particular damage by the 
offence prohibited ; and if he could recover that only, and no more, by way of cofts, it would be in 
moft in vain for him to ſue for it, ſince the coſts of ſuit would exceed it. But it is ſaid that no coſta 
hall be recovered in an action on a ſtatute which gives no certain ty to the party grieved, but only 
his damages in general, &. if ſuch a ſtatute be introduQtive of a new law, and give a remedy ina 

not remediable at common law ; but there is not that inconvenience in this caſe as in the former, 

no certain ſum being ſpecified the jury may give the plaiatiff a full ſatisfation by way of 
damages. 2 Hawk. P. C. c. 46. 1. 57. | | ' 6. 


Bot in an 1. IN debt on the fat. 5 Eliz. c. 4. / 31. for 2 trade 

— — contrary to the ſaid ſtatute, upon a verdict for the defendant 

where the the plaintiff moved the court that the defendant ſhould not be 

plaintiff re- allowed any coſts ; and upon hearing counſel on both fides, the 
4 pou neaing 

covered 47., court ſeemed to doubt; but after time to conſider, the coſts were 


a queſtion * . , 
being made, allowed. Pemple qui tam v. Tinſley , Trin. 7 G. I, Rep. Ca. 
Wo Pratt. C. P. 22. , 


ſhould be allowed ? the court determined in the negative ; for the ſtatute gives none, and the plaintiff in 
this caſe is not a party injured but a common informer, and therefore not within the meaning of the 
Hatute of Gloacefter.(6'Edw. 1. c. 1.), which gives coſts only where he ſhould recover damages; but 
in caſe the plaintiff: had beem a party grieved, and recovered. a certain ty, ſoch Id be 
conſidered -as a recompence for his particular damage, and he ſhould have coſts within that Ratute. 
Gynes qui cam v. Stephenſon, Hil. 6G. 2. Rep. Ca. Pract. C B. 87. In Pratt. Reg. C. B. 105. 
there is a cuſe upon the ſame ſtatute, and the ſame in name, ſaid to be in Eaſt. 10 U 2. where it 
ſaid that the defendant bed the verdict, and that the queſtion was, Whether he ſhould have coſts ? and 
that it was determined that he was entitled to them. 8. C. and S. P. Jeynes. gui tam v. 

Barnes, 124+ where it is ſaid that plaintiff was liable to coſts under the ſtat. 18 El. c. 5. ſ. 3. 


- 


2. An information was brought in Scacc. upon a ſeizure of a 
parcel of cocoa-nuts, _— defendant had a verdiẽt and after- 


wards 


ant ſh 


Cos. 0 
wards brought his action againſt the officer for this ſeizure of the | 
nuts, and alſo ſome bags which the officers took to carry away the 
nuts in. The action was tried in the court of C. B., and there 
was a verdict for the plaintiff; and Lord King, C. J. thought he 
might have his coſts and damages below for the bags, but for the 
nuts the officer was acquitted, being included in the information; 
and the defendant in the information having a verdict for him, 
his proper remedy was to move the court in which the information 
was, for his coſts on the 6 G. 1. On moving that court accord- 
ingly, notwithſtanding it was inſiſted on the other fide that the 
act never deſigned the party a double remedy, but only gave him 
his election to bring his action or have his coſts, but not both; 
the coſts were allowed him, for though he had joined the nuts in 
his action, when he might have brought it for the bags alone, that 
ſhould not preclude him of the ſatisfaction the act gives him. 

Shipton qui tam v. Newman, Mich. 8 G. 1. Bunb. go. | 

3. There was a rule for the proſecutor of an information to 
pay coſts for not going on to trial, the defendant died before they 
were paid, and it was held the executor could not have them, nor 
would he have been liable if the teſtator had been ruled to pay 
them. Rex v. Earl, Trin. 4 G. 2. Str. 874. | 


4&5W.& M. . 18. / 2. the words of which ſtatute are, that On an in- 
the clerk of the crown ſhall not without expreſs order of the court, ff agu 
in open court, file any information for treſpaſſes, batteries, or other jugices of 
miſdemeanors, or iſſue any proceſs thereupon, before having a re- the peace, 
cognizance from the proſecutor to the defendant in the penalty of ey nog 
20). to proſecute the information effectually; and in caſe the defend- xe, entered 


ant ſhall appear and plead to ifſue, and the proſecutor ſhall not at his into arecog- 
NIZANCE ag 


own coſts, within one year after ifſue joined, procure the ſame to required by 


be tried, or in caſe a verdict be for the defendant, or a noli proſequi the fat. 4 & 
be entered by the informer, then the court may award the defend- 3 W A M. 
ant his coſts, unleſs the judge certifies there was reaſonable cauſe, 4x < * 
and if the informer do not pay the coſts taxed within three ant were de- 
months after demand made thereof, the defendant ſhall have the quitted, and 
benefit of the recognizance to compel him. Cauſe was ſhewn, ga 
that theſe proviſions in the act extend only to ſuch informations An applica- 
as are filed by the coroner without order of the court; or, however, don wn 
that theſe informations gun warrants are not within che act, being mie fn 03 
neither for treſpaſs, battery, nor miſdemeanors meant by the arrichmene 
c that this was not a miſdemeanor, but a civil ſuit. - But the fo- n0o-pey- 


ment 'of 


court hold this to be within the v of parliament, and made a ro's tld cats, + 


- — 


3% : Coſts. | 
ch was for the defendant to have his coſts as far as the recognizanee 


- — extended. Rex v. Howell, Eaft. 9 G. 2. Rep. temp. Hard. 247. 


i the opinion of the court on the conſtruction of the ſtatute, Whether the proſecutor was liable to 
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AC. Barnes, 6. Action on a penal ſtatute for acting as a commiffioner of 
5 — the land-tax, not being qualified. Demurrer. The =p) 
c.). attorney had given an account of the plaintiff's place of abode, &. 
purſuant to a rule of court. It was moved that the plaintiff 
might give ſecurity to anſwer coſts in caſe judgment ſhould be 
given for the defendant, but the court refuſed the rule, there be- 
ing a _ plaintiff, Sbingler v. Roberts, Eaft. 12 G. 2. Prof. 

% C. B. 106. | : 5 
A certificate 1 By flat. 19 G. 2. c. 34. /. 16. it is enacted, . That in caſe 
7 uaderthe © any information ſhall be commenced and brought to trial on 
© 34. £16, © account of the ſeizure of any ſhip as forfeited for illegally car- 
or 4G.z3. © rying goods, or of any wool goods, wares, or merchandizes, as 
2 0 & prohibited, or uncuſtomed, or illegally carried or exported, or 
—.— at a intended or attempted to be exported or as illegally relanded, 
period ſub- (6 after having been ſhipped or exported, upon debenture or cer- 
8 cc tiſicate, wherein a verdict ſhall be found for the claimer thereof, 
dent of court. and it ſhall appear to the judge or court before whom the 
Sullivan v. dc fame ſhall be tried, that there was a probable cauſe of 
| e & ſeizure, the Judge or court before whom the ſaid information 
% & ſhall be tried ſhall certify on the record that there was a pro- 
} It was held - © bable cauſe for the proſecutor's ſeizing the ſaid ſhip or goods; 
Gat — 1 * and in ſuch cafe the defendant ſhall not be entitled to any coſts 
1 fa be of ſuit whatſoever, nor ſhall the perſons who ſeized the ſaid ſhip 
ſecond & or be liable to any action, indictment, or other ſuit or 
—_—— ' proſecution, on account of ſuch ſeizure; and that in caſe any 
ofthe ts. action, indictment, or other proſecution ſhall be commenced 


rate, though «© and brought to trial againſt any perſon or perſons whatſoever 
cc 


« cauſe for ſuch ſeizure, then the plaintiff, beſides his ſhip or 
6 goods ſo ſeized, or the value thereof, a 
3 . above 


| Coſts. 38 1 ; 
et above 2 d. damages, nor to any coſts of ſuit, nor ſhalt the de- n. (+43). 
« fendant in ſuch proſecution be fined above one ſhilling.” But now by 


words of the ſecond branch of the 24th ſect. of 28 G. 3. c. 37. a certificate that there was a probable 


the expreſs 


cauſe for ſeizing a ſhip or goods may be granted, whether an information hath been brought to 


the ſame or not. 


8. Information on the fat. 8 G. 1. for killing game, the de- 
fendant pleaded a conviction before a juſtice of peace for the 
ſame fact, and had judgment for want of a replication. Upon a 
queſtion whether the defendant ſhould have coſts, the court held, 


that the words of the fat. 18 Eliz. c. 5. are as general as any 


ſtatute relating 'to coſts, and ſeem to extend to every informer 
upon any penal ſtatute who ſhall delay his ſuit, diſcontinue, be 
nonſuit, or ſhall have the matter paſs againſt him by verdict or 
judgment; ſuch informer ſhall pay coſts, and cited a caſe Carter 
qui tam v. Tooting, Mich. 12 G, i. Law qui tam v, Worrall, 
Mich. 21 G. 2. 1 Wilſ. 177. | | 

9. Defendant was found guilty on an information in the nature 
of quo warrants for unlawfully holding a court in the corporation 
of Denbigh; and judgment was entered againſt him quod capiatur, 
and be ouſted from holding the ſame for the future, and that he 
ſhould pay coſts according to the ſtatute, Error was brought on 
this judgment, and principally on that part of it reſpecting coſts. 
For the plaintiff in error it was argued, that the fat. 9 Ann. c. 20. 
gives colts only upon uſurpations of offices in a corporation, or 
the franchiſe of being a freeman, and that here is no uſurpation 
unleſs by implication-and inference, viz. that the holding the 
court was an vGſurpation of the office of bailiff, before whom the 
court ought to be held; but that informations muſt not reſt upon 
implications. Per Lord Mansfield, C. J. et cur.— All corporations 
conſiſt of officers and freemen. The fat. 9 Ann. was meant to 
extend to both, and to give a remedy which could not be had at 
common law in theſe difoutes which are really between party and 
party, and which frequently ſettle the rights of voting for members 
of parliament. The body of the ſtatute is very clear, and only 
extends to offices and franchiſes of being burgeſſes or freemen. 
The conciſeneſs of the title ſhall not control the body of the act. 
It does not appear that the parliament meant to give coſts in the 
preſent caſe. There is no charge of uſurpation, even by implica- 
tion or inference. Holding a court is no neceſſary argument that 


he intended to uſurp the right. The ſtatute judgment of coſts is. 


therefore wrong. Rex v. Williams, Mich. 31 G. 2. Black. 93. 


ſet aſide the taxation of coſts on the ground that this was not a caſe within the tat. 9 Ann. 


Caſe was very fully 
of Rex v, Williams, and that the proſecutor was not entitled to cofts. And Buller, 


Williams, which was a direct authority for the 


« within a corporation,” and that he 
28. Rex v. Wallis and another, Mich. 34 0. 3. 5 Term Rep. B. R. 375+ | 


7 10. Upon 


8. C. 
Burr. 402. 
To an in- 
formation 


in the na- 
ture of a gue _ 


- Warrants 


fendants as 


conftables of 


Birming- 


ham, the 


defendants 
pleaded an 
election by 


a jury at a 


court leet, 
the iſſue 
taken on 


which was 
found for _ 


the crown. 
Judgment 
of oufter 
was after- 
wards en- 


c. 20. The 
argued at the bar, after which the court determined that it came within the deciſion 
J. obſerved that 
there ſeemed to be great weight in an obſervation made by the defendant's counſel, that there is a ma- 
terial difference between a perſon who is compelled to take a burdenſome office and who cannot retuſe 
without being liable to an indictment, and the inftance of a perſon who voluntarily undertakes an office 
from which he expeQs to derive an advantage; that this diſtinction would ſupport the caſe of Rex v. 
one; that Lord Mansfield in that caſe had ſaid, 
that © it was not within the reaſon or meaning of the act that it ſbould extend generally to all offices 
thought that there was no office not in a corporation within he 


382 | ; 3 Coſts. 1 | 4 
Fade Rexv. 10, Upon ſhewing cauſe againſt an information in nature of a 
— mn warrants to ſhew by what authority the defendant acted in 
G. 3. character of a capital burgeſs and alderman of New Radnor, 
Burr. 2963. it appeared to the court that the charge was exceedingly ground. 
Fide exe; leſs and frivolous, and could not but be known to the proſecutor 
F-+ to be ſo; whereupon the court diſcharged the rule with coſts. 
Rex v. Lewis, Eaſt. 32 G. 2. Rurr. 780. | 5 
11. Upon an application to the court for an information againſt 
the defendant for a miſdemeanor, it appearing that the party 
applying was guilty of a ſuppreſſion of the truth, the court, in 
. dif ing the rule to ſhew cauſe, directed that the proſecutor 
- ſhould pay colts. Rex v. Wroughton, Eaft. 5 G. 3. Burr. 1683. 
Error ws 12. In a gui tam action the jury found for the plaintiff as to 
brought by the penalty ſued for, and they likewiſe aſſeſſed his damages for 
1 its detention, beſides coſts and charges, to 1 ., and for his ſaid 
deres Coſts and charges to 40. Judgment was accordingly entered up 
judgmeat upon the record, but diſtinctly, namely, the firſt for the debt, 
— and the latter, beginning with * It is alſo conſidered,” &c. for 
B. in an the damages and coſts, Upon error brought it was objected, 
aZion of among other things, that this judgment was for damages to a 
_ common informer, and alſo increaſed coſts; whereas a common 
- 2» informer cannot have damages for the detention of the debt, and 
7- the coſts de increments are connected with theſe damages, and being 
an entire judgment, muſt be either affirmed in tote or reverſed in 
foto. To which it was anſwered, that though a common informer 
cannot have judgment for damages for the detention of the debt, 
becauſe the debt itſelf doth not ariſe till the judgment, and the in- 
creaſe coſts follow the damages, yet that this was not an entire, 
but diſtinct judgments, ſo that part might be affirmed, and the 
befides bis A which was affected by the objection, reverſed ;. and of 
coſts and this opinion was the court. And the other objections being 
charges, and oyer- ruled, the former part of the judgment was affirmed, and 
was entered that relating to the rr and coſts reverſed. Frederich, Bart. 


1 v. Lookup, Hil. 7 G. 3, rr. 2018. ö 5 


de intyements ſo much, amounting in the whole to ſo much. The objection was, that the plaintiff is 
not entitled to damages, this being a popu'ar action. And per Lord Mansfield, C. J. there are no da- 
mages to be given in theſe popular actions. This ſtatute gives coſts indeed : but here the damages and 
cotts are blended tagerher. Where the plaintiff below brings a writ of error, we may not only revelc 
bat is wrong, but give judgment for what is right. Where the defendant below brings ſuch writ of 
error, we only reverſe ſuch wrong part of the judgment as he complains of. The court all agreed that 
the judgment ovght to be reverſed both as to the damages and coſts, and afficratd as te the debt. Cum- 
ing v. Sibdy, Mich. 10 G. 3. Burr. 2489. ' ; Y 


| 13. In debt upon the fat. 21 H. 8. c. 13. for non-refidence 
* the defendant pleaded the general iſſue, and at the trial the plain- 
tiff was nonſuited, A motion being made to reſtrain the Maſter 
from taxing the defendant his coſts, Lord Mansfield, C. ]. 

_ - obſerved, that it was a certain principle that the king bimſelf 
neither receives nor pays colls in any caſe. But this is not a ſuit 
proſecuted by the king, though he would have been entitled to 3 
moicty of the penalty if it had been recoyered ;. but it is the ſuit 
of à common informer, The fat. 23 H. 8. c. 15. is out of the 
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tafe ; but the fat. 18 Ela. C. 5. is deeciſve. fo theſe gui tam 
actions there is liberty given to the informer;' by the Tame clauſe 
of the ſtatute as provides for coſts, to compound fot the offence 


with leave of the court, which ſhews they are common informers, 


It is an exceeding plain cafe. I think the plaintiff obght to 
coſts, and alſo the coſts of the motion. And per Aſbburſt, ].— 


object of this ſtatute (18 Elix. c. 5.) was to prevent vexation in com- 


mon informers ; and therefore in that reſpect there is no diſtinction 
between a common informer qui tam, and one who is entitled to 


the whole penalty. Wilkinſon gui tam v. Allott, Mich. 16 G. 3. 
. 66 , 4 | 


| 14. By fat. 23 G. 3. c. 70. , 29. it is enacted, . That in cafe 
« any information or ſuit-ſhall be commenced and brought to 


&« trial on account of the ſeirure of any goods, merchandiſes, or 
© commodities whatſoever ſeized, as forfeited by any act or acts 


« of parliament now in force, or hereafter to be made relating ts 


“ his majeſty's revenue of exciſe or inland duties, or of any ſhip 
« veſſel, or boat, or of any horſes or other cattle, or of any cars 
e riages uſed or employed in removing or ng fame, 
« wherein a verdict ſhall be found for the clainier 


reof, and 


« it ſhall appear to the judge or court before whom the ſame 


« ſhall be tried that there was a probable cauſe of ſeizure, the 
« judge or court before whom the ſame ſhall be tried ſhall 
« certify on the record that there was a probable cauſe for the 
« proſecutor ſeizing the ſaid goods, merchandiſes, commodities, 
« ſhips, veſſels, boats, horſes or other cattle, or carriages, as the 
« cafe may be; and in ſuch caſe the claimant ſhall not be entitled 
tc to any coſts of ſuit whatſoever, nor ſhall the perſon who ſeized 
« the ſaid goods, merchandiſes, or commodities, or the ſaid ſhips, 


et veſſels, or boats, or the hotſes or other cattle, or carriages, be 


« liable to any action, indictment, or other ſuit or proſecution 
© on account of ſuch ſeizure; and that in eaſe any action, in- 


« dictment, or proſecution ſhall be commenced and brought to 


© trial againſt an on or ns whatſoever on account of 
« the —— of ellen ECG or commoditics, 
« or of any ſhips, veſſels, boats, horſes or other cattle, or car- 
« riages uſed or employed in removing or carrying the ſame; 
« wherein a verdict ſhall be given againſt the defendant or de- 
“ fendants, if the judge or court before whom ſuch action, in- 
«« diftment, or proſecution ſhall be tried ſhall certify on the ſaid 
“ record that there was a probable cauſe for ſuch ſeizure, then 
« the plaintiff, befides the thing ſo feized, or the value thereof, 
„ ſhall not be entitled to above two pence dam 
« coſts of ſuit, nor ſhall the defendant in ſuch proſecution be 
© fined above one fhilling.” 


ages, nor to any 


3 


15. By fat. 26 Geo, 3. c. 40. / 3m. it is enacted, © That from 288 | 


- ©-and after the paſſing of this act, in caſe any information ſhall _ . 


a be commenced and brought to trial on account of the ſeizure 4. 37. is « 
© of any goods, ot of any ſhip, boat, or other veſſel, or of any reden 


in 
terms of the 


« horſe, cattle, or cartiage, as forfeited by this or any other a 
« of parliament relating to his majeſty's cu 


zorexciſc, of other zi ſe; of 


« his majeſty's revenues, wherein a verdict or ſentence ſhall be given #+26 0.3. 
r Cc . 


« for. 


384 oo 4. _ 1 
t. 40. ex for the elaimer thereof, and it ſhall appear to the judge, juſtice, 


| — * « or court before whom the ſame ſhall be tried or heard that 


c. 37. 7. 24. there was a probable cauſe of. ſeizure, the judge, juſtice, or 


extends to « court before whom the ſame ſhall be tried or heard ſhall cer- 
_—_ « tify on the record or other proceedings that there was a pro- 
under the © bable cauſe for the proſecutor's ſeizing the ſaid goods, ſhip, 
laws relating sc boat, or other veſſel, horſe, cattle, or carriage; and in ſuch 


2 « caſe the defendant ſhall not be entitled to any coſts of ſuit 


cuſtoms and . whatſoever, nor ſhall the perſons who ſeized the ſaid goods, 
exciſe only, « ſhip, boat, veſſel, horſe, cattle, or carriage, be liable to any 
ing, « oc © action or other ſuit or proſecution on account of ſuch ſeizure ; 
other his 4 and in. caſe any action or other ſuit or proſecution fhall be 
majeſty's c commenced and brought to trial or hearing againſt any perſon 
nd that he. or perſons whatſoever, on account of the ſeizing any ſuch 
words « goods, ſhip, boat, veſſel, horfe, cattle, or carriage, where no 
: where n9 «6 information ſhall be commenced or brought to trial to condemn 
mall be the fame, and a verdict or ſentence ſhall be given upon ſuch 
- commenced «© action or proſecution againſt the defendant or defendants, if 
or brovght es the court or judge before whom ſuch action or proſecution may 
- condema © be brought ſhall certify in like manner as aforeſaid, that there 
the fame,” c was a probable cauſe for ſuch ſeizure, then the plaintiff, beſides 
; e hear? © his goods, ſhip, boat, veſſel, horſe, cattle, or carriage ſo ſeized, 
of the clauſe ** or the value thereof, ſhall not be entitled to above two pence 
in the « damages, nor to any coſts of ſuit, nor ſhall the defendant in 
3 ec ſuch proſecution be fined above one fhilling.” 

in that branch of the 24 f of the latter ſtatute, and the following ſubſtituted in their place, viz. * whe» 
ther any information ſhall be drought to trial to condemn the ſame or not.” Yide peſt, pl. 17. 


The Cort 15. Eight iſſues were joined on the pleadings to an information 
Ns in the nature of a que warranto; at the trial fix were found for 
giving judg- the defendant and two for the profecutor. On a queſtion reſpect- 
ment for the ing the coſts, the court declared there was no analogy between 
relator in 32 this and civil proceedings. In doubtful: caſes the practice which 
in the nature has uniformly obtained in the Crown Office ſince Queen Ann's 
of aqzwe time is ſufficient to detide the queſtion; and therefore the proſe- 
warrant "cutor was entitled to coſts on all the iflues. - Rex v. Downes, 
flat. g An." Mat. 27 G. 3. 1 Term Rep. B. R. 453, + ir 
that the relator recover his of ſuch ion. Fide in Rex 
TPW 


- - 
- 
1 2 : 


27: 4 . officers of Euſtoms for forcibly entering 
plaintiff's houſe, breaking locks, c. and taking goods. Plea non 
"cul. and verdict for plaintiff, damages 100/. The judge however 

- ecrtified, * there was a probable cauſe of ſeizare under the 
7 ats. 23 . k. 70. /. 29. and 26 G. 3. c. 40. % 31. It was 
f 1 — That the pulse, might have late 6 enter & judgment for 
5 Kis damages and coſts notwithſtanding the certifieate, ſor that 
the ſtatutes and the certificate of the judge extended only to ſeiz- 


: uch at were charged in the eclaration; and the verdict being ge 
FCC given aboye 407. damages, © wainbitct 


4 
L 
4 
1 
« 
0 
8 
« 


ing the goods, and not to any injuries accompanying the ſeizure- 


Coſts, 


the plaintiff was entitled to them and his cofts, and the court ruled 
accordingly. Baldwin v. Tankard, Trin. 28. G.3. 1 H. Blackft. 8. 
18. An action of treſpaſs was brought againſt officers of exciſe, 
previous to which a month's notice had been giyen purſuant to 
the flat. 23 G. 3. c. 70. /, 30. They made no tender of 
amends before the action was r but pleaded the general 
iſſue and paid 16 J. into court, as allowed by the 33 ſect. of the 
ſtat. The jury at the trial found this ſum ſufficient for the plain- 
tiff's damages, and gave a verdict for the defendants. The queſ- 
tion was, whether the defendants were entitled to treble or als to 
ſingle coſts? The court ſaid that it ſeemed on the true con- 
ſtruction of the ſtat. that where the exciſe officers were originally 
in the wrong (as was admitted here by paying money into court) 
unleſs they tendered amends in time, namely, before action 
brought, they were not entitled to treble coſts'; as there was no 
tender of amends in this caſe, they ought to have no more than 
fingle coſts. Collins & al. v. Morgan and another, Trin. 29 G. 3. 
1 H. Blackſt. 244. | 
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A fimiler 


queſtion 
agitated is 
later caſe in 
the Exche. 
quer, when 
that court, 
althougn 
they gave no 
de ciſive 
opinion, yet 
intimated 
their appto- 


3 
Tye v. Saunders, Eaſt. 31 G. 3. Hullock's Law of Coſts, 260. 


Ne. Whether officers of exciſe ars entitled to treble colts, under the ſtat. 23 G. 3. c. 
they tender amends before action brought? Vde Collins v. Morgan, 1 H. Blackſb. 244, 


19. By flat. 32 G. 3. c. 58. , 1. (an act for the amendment 
of the law in proceedings upon informations in nature of quo 
warranto,) it is enacted, That from and after the firſt day of 
« Trinity term in the year 1793, it ſhall and may be lawful for 
« the defendant or defendants to any information in the nature 
« of a quo warranto, for the exerciſe of any office or franchiſe in 


5 leave of the court or by his majeſty's attorney-general or other 
« officer of the crown, on behalf of his majeſty, by virtue of any 
„ royal pr tive or otherwiſe, and each and evi 


70. { 34. if 


any city, borough, or town corporate, whether exhibited with, _ 


of them 


« ſeyerally and reſpectively to plead that he or they had firſt 


« actually took upon themſelves or held or executed the office or 
« franchiſe which is the ſubject of ſuch information fix years or 


4 ** before the exhibiting of ſuch information, ſuch ſix years 
« fo be reckoned and computed from the day on which ſuch de- 


t fendant ſo pleading was actually admitted and ſworn into ſuch 
< office or franchiſe ; which 
« ſingly or together with and befides ſuch plea as he or they 
% might have lawfully pleaded before the paſſing of this act, or 
« ſuch ſeveral pleas as the court on motion ſhall allow; and ff 
upon the trial of ſuch information the iſſue joined upon the 
4 aforeſaid ſhall be found for the defendant or defendants, 


| « or any of them, he or they ſhalt be entitled to judgment, and 


«, to ſuch and the like coſts as he or they would by law have 
. been entitled to if a verdict and judgment had been given for 
< him or them u -merits of his or their title.“ 

20. And by /. 2. it is provided, That in every ſuch caſe the 


I proſecutor 'of ſuch information may reply to ſuch- plea any | 


«c: forfeiture, ſurrender, or avoidance by the defendant- af ſuc} 
© office or franchiſe happening within ſix years before the exhi- 
72 2 2 I @ bition 


- 


plea ſhall and may be pleaded 


Colts. : 
1 bition of ſach information, whereon the defendants may take 
« iſſue, and ſhall be entitled to coſts in manner aforeſaid.” 


6 Vicer 327. (B) In what Actions (a). 
(a) Lide letter (A), pl. 3. (A. a), Pl. 16. 38. : 

R — — 1. II was holden, that where a feigned iſſue is ordered in a cri- 
—— they are not mentioned in the rule directing the iſſue. And 
bent. Rex v. Half, C. J. ſaid, that where a feigned iſſue is ſent by a court of 
pt equity to be tried in a court of law, coſts do not follow the ver- 
G. Hut dict, becauſe the matter goes back for the conſideration of the 
__ Upon court of equity; but where a feigned ifſue is ordered by a court 
ew dg Of law, colts ought always to follow the verdict. Stile v. Rogers, 
whyanin- 3 Ann. 1 Lilly's Ab. 477. cited Say. 25. | 
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iſcharged, the queſtion, upon 


were not mentioned 
» he oug 


G. 2. ranges P. Rex v. Griffiths, Mich. 29 G. a. Sayer, 253- Vide ante, (A. 2), pl. 26. 
S 3 i of» Gignet le (which cas bo try © acoparatin Age) kt wes feed ferths profece- 
tor in the original motion, which was an information in nature of a guo wwarrarto, The queſtion was, 
whether the proſecutor ſhould have all his coſts previous to the feigned iſſue, or any and what part of 
them; or whether he ſhould only have his cotts from the feigned ifſue ? Denniſon and Wilmot, Juſtices, 
were clear that the cofts to be taxed upon ſuch feigned ifſue were only the coſts of the ſeĩgned iſſbe itſelf, 
and not any cofts antecedent to the conſent to try the right in a feigned iſſue. Lord M „C. J. con- 
curred in their opinion, which he explained to mean (and to which they aſſented) 4 from the time when 
« the feigned iſſue was firſt ordered and agreed to. Thomas v. Powell, Eaſt. 32 G. 2. Burr. 603. 


An information in nature of gus — by S. againR F. a feigned action was agreed to 
town 


by the parties to try a right of election to the office clerk. of Nottingham, for which appoint. 
ment both S. and F. were candidates. The conſent rule, after ſtating the conſent to the feigned 
ion, the parties to it, the iſſues were to be tried, &c. uded : % And by the like con- 
« ſent it is lai » that the coſts hall abide the event of the iſſue. Afﬀicr the determination 
of the ifſues it a ion, what coſts were to be included under the conſent rule? On the 
one fide it was contended, that no coſts were payable but thoſe that araſe upon the feigned iſſue 3 and an 
party ent le was entitled to the cofts of the original 
information,. and thoſe upon a mandamus which had been di „ as well as thoſe upon the feigned 
ansfield, C. Greg vor nr mate ag ip renee ae cy 14 noe 
dire the coſts of the whole to be paid, which muſt be its meaning, for the coſls arifing”upon the feigned 
iſſue only would of courſe abide the event of it without needing any rule or any conſent for that 


| 
: 
: 


conſequently this conſent takes in the other cofts on the crown fide. Oldknow v. Wainwright, Trin. 33 


and 34 G. 2. Burr, 1027, Two iſſues were directed, the firſt to try whether there was any ſuch manor 
as the manor of H. ; the 2d, to try whether the pariſh of H. was fituate within a manor belonging to the 
plaintiff, which then was or at any time hed been the manor of H. On the trial the plaimiff ſucceeded 
on the firſt, and the defendant on the ſecond iſſue; and the defendant moved for coſts on the ifſue found 
ſorahim; on the ether fide the eaſe of Herbert v. Williamſon was relied on, where it was held, that on trial 
of a feigned ifſue colts muſt follow the verdia. And the court thought themſelves baund by the authori 
of that caſe, but ſtrongly intimated an opinion, that as ſaigned iſſues were only granted with leave of 
court, it would be prudent in future, when they to be to compel the parties 
| to conſent that the coſts ſhould be in the diſtretion ai the court, Hoſkins v. Lord Berkeley, Mich. 32 
G. 3. 4 Term Rep. B. R. 402+ = bd 


8.0. na. 2,+Upon the trial in homine replegiands the plaintiffs, were non- 


ion was made whether the defendant ſhould 
N LS» | 


Reg. C. B. - 


have 


minal proceeding, coſts ought to follow the verdiRt, although 


ſhould 


| . Coſts, | 387 
i have coſts by the fat. 4 J. 1. c. 3. which enacts, © That the | 
« defendant ſhall have coſts in all cafes where the plaintiff might 
ec have coſts,” and in an homine replegiando the plaintiff ſhould have 
had coſts by the ſtat. of Glouceſter, 6 Ed. 1. c. 1. if he had pre- 
vailed, for damages are to be recovered therein. att & Ux. v. 
Liffett, Mich, 1 G. 2. Rep. Ca. Pract. C. B. 39. | 
3. The defendant had obtained a ſentence in the ſpiritual Vi latte: 
court againſt the plaintiff for petty tithes. Plaintiff applied for (*: 2)» 
a prohibition, and for the information of the court a feigned iſſue © 
was directed to try a particular fact, which being found in the 
plaintiff's favour, a prohibition was granted, and a queſtion aroſe 
whether plaintiff ſhould have any and what coſts? Per cur.— 
Plaintiff muſt have his coſts of the frigned iſſue. As to the coſts 
of the ſpiritual court (where the plaintiff has been unjuſtly 
vexed) they are not in our power to give. Since the ſtatute 
iving coſls of ſuit in prohibition after judgment, coſts commence 
From the ſuggeſtion which is taken to be the commencement of 
the ſuit, in lieu of an original writ of prohibition. Palmer v. 
Williams, Clerk, Mich. 15 G. 2. Barnes, 130. 
J. In quare impedit againſt three defendants the biſhop's plea Yide pup, 
was no claim but as ordinary, one other of the defendants ſuffered gl. 7-- The 
judgment againſt him for non-appearance on a diffringas ; and gen in the 
an iſſue between the plaintiff and the third defendant on the books is 
right of preſentation was tried, and a verdict found for the plain- l 
tiff; afterwards a writ of inquiry was awarded as to matters ute fable. 
omitted at the trial, upon which an inquifition was returned. A quent to the 
motion was made on the part of the plaintiff for coſts, damages fate of 
being given by the ſtat. Wefm. 2., and by the ſtat. of Glouceſter jocreafes  _ 
coſts in all caſes where damages. A rule was made to ſhew damages'to 
cauſe, which was afterwards diſcharged. The ſtat. of Gloucefter, e double. 
6 Ed. 1. relates to caſes at common law and ſtatutes antecedent; jue, where 
the ſubſequent ſtat. Weftm. 2. 13 Ed. 1. creates damages in damages 
mon :mpedit where there were none before at common law; and 
he rule is ( Pinfold's Caſe, 10 Co.), where damages are created piainif 
(there haying been none before), there are no Coſts, but where mall recover 
damages are additional there ſhall be coſts. Lomax, Eſquire, v. ws hues 
The Biſhop of Lenden and others, Hil. 22 G. 2. Barnes, 139. Gall allo bo 
* or 
trebled as the ſtatute may be. But where fingle, double, and treble damages are newly given by ſuch 
| ſubſequent ſtatu'e, where no damages were formerly recoverable, there the plaintiff ſhall recover thoſe 
damages only, and no colts, þecauſe the ſtatute Glouceſter does not operate to add cotts to what is 
iven by ſuch ſubſequent ſtat. 2 Inſt. 289. Gil. H. C. P. 258. 9. per Aſton, J. in Wilkinſon v. Allott. 
ow. 363. Vide poſt, pl. 11. | 


5. At the trial of a feigned ifſue at bar, in which the attorney- bs who 
general was defendant, ho plaintiff declined opening the cauſe „ n 4 
and ſubmitted to a now prat, and it was holden that he ſhould pay the plaintif, 
no coſts, the defence being on the behalf of the crown, who 02 — 
neither pays nor receives coſts, Williams v. The Attorney-General, jqus, $954 
in Scacc. Eaſt. 24 G. 2. Burt. Pra. Excheg. 2433. — 
t in controverſy ſhoul4 turn upon a grant from the crown. Bagſhaw ex dew, Sir Geo. Wyane v. Toe 


of in Scacce Hil, 10 O. 2 Burt. Pract. Exch, 248, 9. 9 
Bangor, in Sca Cc 3 | . 6. li 
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6. It was at defendant's inſtance made a part of the rule 
whereby a prohibition was granted, that the plaintiff ſhould 
® Thealle- declare in prohibition ; defendant afterwards demanded a decla- 
dame ration, whereupon plaintiff's agent prepared a declaration; but 


has proceed. When it was ready he was told by defendant's agent that he need 
ed contrary not deliver it; however, the plaintiff's agent delivered the declara- 


- 


hit” tion and demanded a plea; the defendant pleaded a ſham nuga- 


and muſt be tory plea (viz. that he did not proceed in the ſpiritual court after 
put into the prohibition *)-and demanded a replication, whereupon the 
ra plaintiff applied to the court for his coſts of the proceedings in 
this kind, prohibition, which were allowed to him. The far. 8 9 V. z. 
1338 c. 10. / 3. gives colts after plea or demurrer; but here is no plea 
—_ or Within the ſtatute. Seed v. Wolfenden, Hil. 29 G. 2. Barnes, 148. 
vo is totally immaterial, wide Barnes, 148. ay 


Lord C. J. 7. In an action upon the fat. 1 G. 1. . 5: 7 6. for demoliſh. 


> Ag wg houſes, barns, c. of the plaintiff, brought againſt the in- 
Witham v. habitants of the hundred, the plaintiff had a verdict for damages 


Hi de. according to the ſtatute. No mention being made of coſts in the 


D 8388 ſtatute, it became a queſtion whether the plaintiff ſhould have 
en chüded Colts taxed de incremento. The ſtatute enacts, That the inhabit- 
tocdfts, 18, © ants of the hundred ſhall yield damages to the perſon damni- 


28 &« fied, Sc. to be paid to the plaintiff by ſuch ways as are pro- 


Yer, 5 Ed. 1. vided by 27 Eliz. c. 13. for reimburſing any money recovered 
r. « by any party robbed.” After time to conſider, the court gave 
— bang their unanimous opinion that the' plaintiff was entitled to full 
Gar the , colts. JVitham v. Hill ond others, Eoft. 32 C. 2. 2 Will. 91. 


Bay recover againſt the tenant the cofts of his writ purchaſed, together with his damages, 4 and this act 
hall Hold place in all caſes where the party is to recover damages; © in all caſer (ſaid his Lordſhip) are 
very general words, and, in my opinion, extend to all actions at common law, and to all actions upon 
dy former or later fiatutes where damages are to be recovered ; and although the coſts of the writ 
8 are only mentioned, yet the demandant or plaintiff ſhall have bis whole coſts of all the proceſs 

the cauſe. 2 Inſt. 288. Secondly, the word damages in the fiat. 1 G. 1. means coſts of ſuit, as 


well as damages found by the jury j and this con? ruction agrees with all the entries, for when the damna, 


__ miſe, er cuſtagiæ are all added together, the entries all conclude thus: gue guidem damna in toto ſe attin- 
e, to ſo much. Thirdly, the intent of the ſtatute was to reimburſe the party injured, and to 
555 him an adequate ſatie faction for the damages he hath ſuſtained, but unleſs we were to adjudge him 
Bi coſts of ſvit, he would not be reimburſed as the ſtatute intended he ſhould be. Fourthly, the ſtat. 
18. 1. as to this matter is planned from the Rat. 27 Eliz. c. 13. of due and cry, and ſays, that 
_ damages in the preſent caſe ſhall be levied by ſuch ways as are proyided by this ſtatute of Eliz. for 

reimburſing any party robbed; and although no' cofls are mentioned in the ſtatute of Eliz. yet coſts 


dae been always allowed in actions upon that ſtat. z Saund. 379. in point, Alſo another caſe in B. R. 


u 21 G. 2. a copy of which record was ſhewn in court. As to ſtatutes which give double or treble 
damages, they are confideted in a different light from the preſent, which only gives fingle damages. 
Pilfold's caſe, 10 Rep 116. ſeems to me an extraordinary caſe ; however, 1 do not overrule it, but 
think this caſe very different from it; in the preſent caſe the plaintiff might have had an action againſt 


che particular perſons who aQually pulled down his houſes and barns, and have recovered his damages 


und cofty againſt them, if they might have been known and found, and certainly the ftatute intended to 
« Five the party injured the ſame remedy »gainſt the hundred, as be might have had agiinſt the treſ- 
. _ hemſctver if they could have been found'and come st, and therefore this is very different from 
 Pilfold's cafe.” Ciive, . thought the caſe diftinguiſhable from Pilſold's caſe, which be held to be good 
+ Jaw, for he thought that damages in the caſe before the court, were not newly created, but only the 
object 2gainft whom they are_to be recovered changed. Bathurſt, J. obſerved, that the ſtat. 27 Elis. 


* e. 13. ſays, the inhabitants of the county ſhall be anſwerable for the robberies done and the damages; 


this word damages, in this ſtatute, means coſts; and the ſtat. 1 G. 1. being planned upon it, the 
* Plaintiff muſt have his cofts, and be thought that Pilfold's caſe was good law, and ſhould not be ſhaken. 
Vide 2 Will. 91, 2, 3—8. C. Barnes 151. Ne pf, pl. 11. Lord Kenyon, C. JL in the. caſe EC 
' Creſwell and Houghton, read a manuſcript note of the caſe of Witham v. Hill, * 


* 
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which Lord C. J. Willes ſaid, I agree that where a ſtatute ſubſequent to the ſtatute of Glonceſter gives 
an action in a caſe where no damages wefe ſuſtained before, the plaintiff is not entitled to his coſts ; but 


in all caſes where the pa 
entitled to cofts. Vie 6 


ſuſtains a damage, and a ſubſequent ſtatute gives the remedy, the party is 
erm Rep. B. R. „ e alſo the caſe of Ratcliffe v. Eden and others, 


Mich. 17 G. 3. upon the ſtat. 1 G. 1.c. 5. ſ. 6. wherein Lord Mansfield, C. J. faid, The general 
principle is decided, that the party grieved is always entitl-d to coſts; as in an action for a falſe return 


of a member of parliament, and in many other caſes that might be put. Cowp. 487. 


8. In an action of treſpaſs' for meſne profits brought after a 


judgment by default againſt the caſual ejector, it is uſual for the 
plaintiff to recover the coſts of the ejectment as well as the meſne 


profits. Bull. Ni. Pri. 88. 

9. It was unanimouſly holden that the plaintiff in an action 
for debt upon the fat. 4 G. 2. c. 28., for double rent given by 
that ſtatute, in caſe the tenant wilfully hold over after the deter- 
mination of his term, and after a demand made and notice in 
writing for delivering the poſſeſhon, ought to recover coſts, 
although coſts are not mentioned in the ſtatute, Cutting v. Darby, 
Trin. 16 G. 3. Sayer's Law of Cofts, 11. ; eee 

10. In an action on the fat. 2 & 3 Ed. 6. c. 13. for not ſet- 
ting out tithes, the plaintiff declared for leſs than 20 nobles, and 
ſigned judgment for want of a plea, and then applied to have his 
coſts taxed. The prothonotaries conſulted Mr. J. Gould, who 
informed them that as no trial or inquiſition was had by a jury, 
the JH was not entitled to coſts, Biddulph v. Cooper, Hil. 
23 G. 3. cited 1 H. Blackft. 108. - 3 


In an action 
of debt, on 
the ſtat. 

Ed. 6. to re- 
cover tre ble 
the value of 
tithes not 
ſet out, there 
was alſo a 
count for the 


finle value. The defendant demurred to the declaration, but the parties afterwards agreed to ſubmit to 
arbitration, and judgment was entered to fand as a ſEcurity for coſts. The arbitrator determined the fingle 


value of the tithes to be 61. 7 s. 6 d. and awarded treble that ſum to the plaintiff; wiz. 19/7. 21. 6d. 
together with the cofts of the reference, and that he might ſue out execution. A motion was made 
for the plaintiff to have the coſts of his ſuit, grounded on the ſtat. 8 and 9 W. 3. c. 11. ſ. 3. But the 
court held, that that flatute was confined to the caſe of the ſingle value, or damages being found by a 
Jury, and therefore refuſed a rule as far as it reſpected the counts for the penalty, but allowed the coſts 
to be taxed on the count for the fingle value. Barnard v. Mois, Hil. 29 G. 3. 1 H. Blackſt. 107, 


11. In an action againſt the hundred, grounded on the 9 G. 1. 
c. 22., for ſetting fire to the plaintiff's houſe, damages to the 
amount of 191 J. were recovered. A rule was obtained calling 


ſhould not be taxed. It was objected that the ſtat. of Glouceſter, 
the only ſtatute which gives coſts, is only applicable to thoſe 
caſes where damages could be recovered before. it. paſſed, and 


 Pilfald's Caſe, 10 Co. 115. B. and Bull, Ni. Pri. 328, were cited. 


But Wiles, J. held, that wherever damages are given, coſts ought 
to follow of courſe. And Buller, J. ſaid, that Lord Cote in his 
2d Inft. 289. lays down a different rule from that in Pilfold's 
caſe, for he ſays, © This clauſe (ſpeaking of the ſtat. of Glouce/er) 
ic doth extend to give coſts where damages are given to any de- 


% mandant or plaintiff by any ſtatute made after this parliament,” 


- The rule was made abſolute. Jactſon v. T. he Inhabitants of Calf. 


worth, Mich. 26 G. 3. 1 Term Rep. B. R. 71. 


Vide ante, 


4 7+ It 
as been the 
conſtant 


on the defendants to ſhew cauſe why the coſts of the action Practice to 


give.cofts on 
the ſtatute 
of hue and 
cry, per 
Wille, J. 
in Jackion 
v. Inha- 
ditants of 
Caletworth, . 
1 Tem 
Rep. B. R. 
72. Vide' 
letter 


(EJ, El. 2 


12. In the caſe pl. 11. it was alſo objected to the rule, that 


if the court ſhould be of opinion that any colts were due, yet the 


act of -parliament having limited the ſum to 200 /. and the da- 


. 
1 


} 


mages given being 1814 lug coſts and damages taken together 
% | C4 


- thould + 
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, . ſhould not exceed 200 J. in the whole; but it ſeems by the report 
that the court made the rule abſolute, without taking any notice 
1 of this objection. S. C. Aſich. 26 G. 3. 1 Term Rep. B. R. 71. 


1z. Debt for the penalty of the habeas corpur act 31 Car. 2. 
g. 2. . 5- againſt defendant, who was keeper of a gaol, for re- 
fuſing the plaintiff (being the party grieved) a copy of his war- 
rant of commitment. Upon i debet pleaded, the plaintiff had a 
verdict for the 100 J., but no damages nor coſts. Upon a motion 
; to allow the plaintift his coſts, Lord Loughborgugh, C. J. ſaid, he 
| ſaw no reaſon to doubt the plaintiff's right to coſts, The ſtat. 
of Gloycefler is a remedial act, and ought to haye a favourable 
interpretation. The penalty in preſcat caſe accrues to the 
party grieved before aQion brqught, wha having recovered the 
gebt, is entitled to the coſts attendipg ſuch recovery. Gould, J. 
obſerved, that coſts ate in the nature of ſatisfaction. This is 
not a popular action, it is like an action on a bond to recover a 
debt already due, a right of action veſts in the party grieved as 
ſoon as the grievance is committed; but it is otherwiſe of a 
© common jaformer, who has no intereſt till judgment. Warg v. 

Snel/, Eafl. 28 G. 3. 1 H. Blackſt. 10. | | 
14. In an action brought under the direction of the Court of 
Chancery it is prejudicial rather than advantageous to the defend- 
7 ant to nonſuit the plaintiff, far it is the conſtant rule in che Court 
of Chancery to make the defendant pay all coſts when he defeats 
an action brought under the direction of that court by a formal 
objeCtion. And in a cafe where no ſpecific directions were given 
for the bringing the action, but it was brought under an order 
which only expreffed that the plaintiff might proceed as he ſhould 
be adviſed, Lord obſerved that the conſequences of taking 
a formal objection to the action would be the ſame to the defend- 
ant. Wray, Aſſignee, &c. v. Barwis, at M. Pri. coram Lord 

| Kenyon, C. J. Eaft. 31 G. 3. Peake's Caſes, 69. 

. 15. The plaintiff in an action on the caſe againſt a ſheriff, 
2 founded upon the flat. 23 H. 6. c. 9., for not taking bail, having 
F. recovered a verdict, a queſtion was made whether he was alſo 


"poſes a duty be was; and Lord Kenyon, C. J. declared his opinion to be, that 
and any per- whereyer the party ſuſtains a damage, and a new act gives another 
by ag remedy from what he had before, ſuch a party may recover coſts 
non-per- as well as damages. In ſuch a caſe as the preſent, before the ſtat. 
formance of H. 6., if the ſheriff did an injury to the party arreſted, by not 


F Jack —— taking bail, the latter had a remedy againſt the ſheriff, for in ge- 


bis cots.” Vs to be taken by the party arreſted, to compel the ſheriff to 
E take bail before the Rat. 1. 6. a ſuing out a whit of maloprine 
practice un- yet, after having taken that ſtep, the party might have main- 
john M rained an action againſt a ſheriff and recovered damages, Ex. 
 liamene All that this ſtatute" did was to clear the way to take away the 


. paſſed fince neceſſity of ſuing out a writ of mainprize, and to give treble 


Actual. darhages to the party grieved; but as the party ſuſtained damages 


4 


is. Pr. - before, and might have maintained an action againſt the they, 
” Tw. OTE Pag 138 OE Ih the 


* 


entitled to coſts. After full argument, the court deterinined that 


recover neral wherever an injury is done by one perſon to another, a right 
damoges and of action acerueg to that other. And though a preliminary ſtep 
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that the ſame ſhould be deducted out o the coſts allowed to the 


WW es 6 » 


| __ _ Colts, 


the coſts are given by the ſtat. of Gloucefler., And — Lese, J. 
obſerved re caſes * impedit and of tithes were diſ- 


tinguiſhable from that before the court. Creſwell v. Hag buon, 366. 
35 G. 3. 6 Term Rep. B. K. 355. | 


C) In Replevin (a). u 333- 
— (As 3), pl 32 
1. BY flat. 11 G. 2. c. 19. J 22. it is enacted, « That from 
and after the 24th day of June 1738 it ſhall and may 


« be lawful to and for all defendants in replevin to avow or make 
„ conuſance- generally, that the plaintiff in 8 or tenant 


of the lands and tenements whereon ſuch diſtreſs was made, 


* enjoyed the ſame under a grant or demiſe at ſuch a certain 

« rent, during the time wherein the rent diſtrained for incurred, 

e which rent was then and ſtil} remains due; or that the place 

« where ſuch diſtreſs was taken wag parcel of ſuch certain tene- 

* ments held of ſuch honour, lorgſhip, or manor, for which 

* tenements the rent, relief, heriot, qr other ſervice diſtrained 

« for was at the time of ſuch diſtreſs and ſtill remains due; - 

* without further ſetting forth the grant, tenure, demiſe, or 

te title of ſuch landlord or landlords, Nfl ar lefſors, owner or 

« owners of ſuch manor; any law or uſage to the contrary not- 

* withſtanding: and if the plaintiff or plaintiffs in ſych action ſhall * 

« become nonſuit, diſcontinue his, her, or their action, or have 

« ;udgment againſt him, her, or them, the defendant or defend- 

« ants in ſuch replevin ſhall recover double coſts of ſuit.” N 
2. Plaintiff in replevin had pleaded two ſeveral matters in bar Yid:Cremer 

to the avowry, by way of preſcription for right of common, &c, 8 1 

and on one of tlie pleas fact was found for him; but there parmnerrqa.. 

being no certificate from the judge who tried the cauſe, that 

plaintiff had probable cauſe to plead the other plea, defendants 

moved for colls occaſioned thereby purſuant to at. 4 Ann. 


The queſtion was, whether theſe proceedings are within that ſta- 


tute or not? The avowant in replevin is omitted in the words of * 
the ſtatute. Rule to ſhew cauſe why plaintiff ſhould not pay | 
colts enlarged. Bright v. Jackſon and others, Trin. 25 & 26 G. 2. 
Barnes, 144- Afterwards the court ordered that the prothonotary | 
ſhould tax the avowant's coſts on the plea found for him, and e 


\ 


pang: 0p 48 > Sm 1 

3. laintiff declared for taking detaining an ox; . C. | 
fendant ED the taking as a ſeizure for a heriot cuſtom f ft 28 | 
(claiming no right to diſtrain). After a nonſuit double coſts argued for 
were taxed to the defendants as under the fat. 11 G. 2. c. 19. plants 
(giving arowants double coſts). Upon a tion to the court 
it was ordered that the prothonotary ſhould review his taxation. that the Rats 
The avowry not being for taking the ox, as a diſtreſs is out of the 110. 2. 

| | 550 ———_ ; 


302 aao. 


Is the caſe of 


 _ 7 H., pleaded two pleas in bar, the firſt a licence to him 


2 4% "ſtatute. For heriot ſervice; cattle, e. are diſtrainable; for 


\ which was 148. 


not adiftreſs - „ Ip 
for a beriot ſervice, but a ſeizure for a heriot cuſtom, for the words of the ſtatute are, diſtreſſes for 
rent, quit rents, reliefs, heriots, and other ſervices, although it was inſiſted by the avowant, that this cale 
was within the equity and meaning of the ſtatute, though not within the very words, - 


2 4. In replevin one of the defendants having been acquitted by 
' 355. 


verdict on a plea of non cepit, and there being no certificate of 
the judge that there was a reaſonable cauſe for making him a 

_ "defendant, it was moved on his behalf that the plaintiff in reple- 
vin might ſhew cauſe why the Maſter ſhould not tax the defend. 
ants coſts (purſuant to the 8 & g V. 3. c. 11.) as if a verdict 
had been given againſt the plaintiff, and all the defendants ac- 

- quitted. All the other defendants had avowed, and ifſue was 
taken upon a right of common, which was found for the plaintiff 
in replevin. The Maſter had a doubt whether the action of re- 
plevin was within the ſtatute of We/tm., which ſpecifically names 
only actions of treſpaſs, aſſault, falſe impriſonment, and ejeione 
Ferme. Lord Mangfeld declared the opinion of the court to be, 
that though it was agreeable to natural juſtice that the defendant, 
ho was acquitted, ſhould have his coſts, yet that the matter 
Had been too fully ſettled to be then gone into upon reaſons at 
large. The ſtatute ſpeaks generally of actions of treſpaſs, and 
does not particularly ſpecify any actions of treſpaſs that are not 

© quare vi et armis. It has been ſettled and eſtabliſhed that this act 
and all acts that give coſts are to be conſtrued ſtrictly. In the 

(-) ide "caſe of Dibben v. Cooke (a) it was held that action of treſpaſs upon 


| . fl. 8, the caſe could not be conſtrued to be within this act of parliament, 


and treſpaſs on the caſe is nearer to treſpaſs vi et armis than re- 
plevin is, which differs in many things from a mere action of 
treſpaſs. Ingle v. Wordſworth & al. Hil. 2 G. 3. Burr. 1284. 
5 - There were ſeveral avowries, and iſſues joined on all. Ver- 
dict for the plaintiff on all but one, and on that one a caſe was 
reſerved, upon which judgment was given for the avowant, and 
the paſlen directed to be delivered to him. It was moved that he 
might have the coſts allowed on all the iſſues, becauſe a defendant 
or avowant in replevin is an actor, and to many purpoſes conſi- 
dered in law as a plaintiff, and therefore different ayowries ought 
to be looked upon as different counts in a declaration, in which 
' caſe, if any one be found for the plaintiff, he is allowed the coſts 
of the whole record, and the 4 Ann. c. 16. , 5. was cited. But 
the court were clear that an avowant is a defendant within the 
meaning of the act, and faid it had always been ſo conſidered in 
the taxation of the coſts. Stone v. Forſytb, Trin. 21 G. 5 
Doug. og. . (29. N | ine 


br 6. Ty an action of replevin the deſendant pleaded mon cepit, and 


se, then made cognizance as bailiff of J. H. The plaintiff, after 
: 3 taki 


iſſue on nom cepit and traverſing the defendant's being bai- 


. from 


; of.” 


from J. H. to put his cattle in the place in queſtion, the ſecond thatthe gif 
that the place in queſtion was parcel of P. Field, and ſet up a right 3 
of common thereupon; the replication firſt traverſed the licence ſeamed to 
from J. H. to plaintiff; and, 2dly, proteſting againſt the right 2 
of common, traverſed the place being parcel of P. Field. The ee 
firſt and laſt iſſues were found for the plaintiff, the ſecond and «overylead- 
third for the defendant. The judge did not certify upon the ing, con- 
at. 4 Ann. c. 16. that the plaintiff had a probable cauſe for kevin ra, 
pleading his pleas in bar, and the Maſter in taxing the plaintiff's ſome of the 
coſts having only deducted for the defendant the coſts of the third —_ 
iſſue; it was moved that the Maſter ſhould be directed to allow the defena- 
the defendant the coſts of the verdict, or at leaſt to deduct for ant, yet if 
him the coſts of the. ſecond as well as of the third iſſue. The oy 2 
court were clearly of opinion that the plaintiff was entitled to the — 
verdict and the defendant to have the coſts of the ſecond as well plead the 


as the third iſſue deducted. Dodd v. Joddrell, Hil. 28 G. 3. 2 da 


was entitled to the general 
faid he, I take it, that overpleading means pleading matter not true in point of fact, which is found 
againſt the party pleading it, and yet he is entitled to a verdict, It makes no difference whether the 
plaintiff in replevin pleads new matter out of the cognizance on which iſſue is joined and it is found 
againſt him, or whether he takes iſſue on the cognizance itſelf, and that is found againſt him. The 
general rule is this, that where ſeveral matters are pleaded by the plaintiff, ſome of which are found 
for bim, and the others for the defendant, and the plaintiff is entitled to judgment, if the judge who 
tried the cauſe certify there was probable cauſe for pleading thoſe pleas, the Maſter is not to deduct the 


ooſts of thoſe ifſues ſo found for the defendant, but if there be no certificate, the defendant is entitled 


to have thoſe coſts deducted for him. | "IX; 
7. In an action of replevin the declaration contained two 
counts; the firſt for taking ſheep at the pariſh of M. in a place 
called V. Common ; the ſecond 2 2 them at the pariſh of 
I. in a place called U. Common. To the firſt count non cepit 
was pleaded, on which iſſue was joined and found for the de- 
fendant. To the ſecond count the defendant avowed for damage 
feaſant to the defendant's right of common for all commonable 
cattle except ſheep. Pleas in bar; 1ſt, a preſcription for com- 
mon for twenty ſheep on the locus in quo, on which iſſue was 
joined and found for the plaintiff; 2d, common by cauſe of 
vicinage, on which the iſſue was found for the defendant, and 
the judge did not certify that the plaintiff had probable cauſe for * 
pleading ſuch matter under 4 Ann. c. 16. An. application was 
made to the court that the defendant ſhould: be allowed the coſts 
of thoſe iſſues which were found for him, and that they ſhould 
be deducted from the coſts of that iſſue which was found for the 
plaintiff, and from the general coſts of the cauſe. to which the 
plaintiff was entitled by having one iſſue found in his favour, by 
which it appeared that he had a cauſe of action. After time 


taken to conſider, the court (C. B.) declared that it appeared 
upon inquiry to be by no means the ſettled practice of the court 


of K. B. to confine the fat. 4 Ann. to the colts of the pleadings 


in all caſes, and chat both on the words and ſpirit of the ſtatute, 
agd on principles of juſtice, the deſendant was entitled to hay 
ve; | ines ont” the 


| | Coſts, 393 


coſts of the verdict, che coſts of thoſe iſſues ought not to be deducted. But, 


Coſts. 
the cofts allowed of the trial of the iſſue which was-found for 
him, and not of the pleadings alone. A v. Willett, Hul. 
35 C. 3. 2 H. Blackft. 435. 


EViner 33%. (D) In a Writ of Error (a), 


(] Vue tive Executors, letter (P. a); peſt, letter (R), pl. 2. A plaintiff having been kept out of ht 
money by a writ of error brought after a verdict, is entitled to a ſativfaQtion for this damage under the 
fiat. 13 Car. 2. c. 2. .. 8, 9, 10. which obliges the plaintiff in error to give ſecurity as well for 

as coſts, or he may bring an action of debt on the judgment and have damages Pro detention 
debiti. There are four courts (all included under the fame act of parliament) to which writs of error 
may be made ge yard namely, the Houſe of Lords ; the court holden before the Lord Chancellor, 
and Treaſurer, and Judges, (under the 31 Ed. 3.) for cxaminiog erroneous judgments in the Exche- 
er; the Count of Exchequer-Chamber holden before the Judges of the Common Pleas and Barons of 
mne Exchequer, (under 27 Eliz. c. 8.) for examining into errors in the judgments of the Court of 
B. R. (in actions not commenced by origin e R. for correting the errot: 
of the Common Pleas and other courts. In the (the Houſe of Lords) they give ſometimes yer) 
barge, ſometimes very ſmall cofts, in their diſcretion, according. to the nature of the caſe and the 
reaſonableneſs or ymreaſonableneſs of litigating the judgment of the court below. And theſe coſts we 
"generally compriſed in one groſs ſum. . cotls are given by the Lord Chancellor or Lord 
Keeper perſonally. And upon the affirwance of a jpdgment in this court the practice is for the attorney 
of the ro draw out a bill of coſts occafioned by che writ of error and the ſubſcguent 
proceedings, upon which bill the Lord Chancellor figns his allocatur. And in ſuch caſe his Lordſhip, 
in order to compenſate for the damages ſuſtained hy the delay of execution, uſually makes very liberal 
allowances. In the third, the courle is for the officer to ſettle the coſts, unleſs any particular direction 
de given by the court; and he, in taxing the coſts, allows double the money out of pocket or there- 
abouts. But it ſ<cms this was when the Court of Exchequer Chamber allowed no intereſt, 3 
feveral late inftances that court has allowed intereſt on the ſum recovered by the judgment below. 1n 
e eee. 
officer taxes the coſts of affirmance, and taxes them in the ſame manner as he taxes other cofts, 
me hat more liberally, Fide, ee ag Ld Burr. 2096, 7. Burt. Exch. Prad. 33. 
Hullock's Law of Colts, 294., 5- . 


1. DY ft. 4 Aan. c. 16. f 25. it is enacted, © That upon 

B 2 quaſhing any L error to be ſued out after the 

00 ſaid firſt day of Trinity term, for variance from the original 

« record or other defect, the defendant in ſuch error ſhall recover 

« againſt the r or plaintiffs iſſuing out ſuch writ his coſts, 

46 as he ſhould have had if the judgment had been affirmed, ang 
to be recovered in the ſame manner.” 

2. A writ of error was teſted in Hil. term, of which the judg- 
ment was, but the plaintiff below enters continuances upon it till 
Trin. term, which occaſioned the writ of error to be quaſhed; 
and a queſtion being made as to the coſts, the court that 
this not being a fault in the writ of error at the time bringing 


1 


L 


if 
5, 


| — , but 8 by the act of the defendant in error, 
_— which the tiff could 'neither foreſee nor 
cot bin a caſe within fd ef Buoy 2 16., —_— 


of exror. L Randolph, T 20.2 Str. $34. — 
3. The defendant in prohibition obtained judgment in Jre/and, 


- which was affirmed in K. there, and came came over hither by 
. a | deſectise 


extend only to the caſe of affirmance of 
reaſonably, for why ſhould any man iti the caſe of a reverſal paß 


* 


Coſts. 

defective writ of error, which was quaſhed ; and the queſtion 
was, whether the defendant in error ſhould have coſts, there 
being none given in the courts below either on the principal 
judgment or the affirmance ? For the plaintiff in error it was 
ſaid to have been the conſtant conſtruftion on 3 H. 7. c. 10. 
that where there were no coſts in the original action there ſhould 
be none on the writ of error, and the 4 & 5, Ann. c. 16. extend 
only to caſes where the defendant in error would have coſts on 
affirmance 3 Cro. Car. 425. ; and that the words delay of execu- 


tion, in 3 H. 7. are confined to ſuch judgments where there 


are coſts and damages. Per Pratt, C. J. The authorities on the 
3 H. 7. being both ways, I think myſelf at liberty to go into 
thoſe which ſeem to me grounded on the beſt reaſon, and thoſe 
are ſuch as give coſts, for indeed the others, which are built 


upon the words delay of execution, ſtand on a very lender 


foundation. Suppoſe there were no coſts in the original ſuit, yet 
is there not a manifeſt delay to the party, for after a long race, 
when he reaches a conſultation, he is but in the ſame condition 
as to the forwardneſs of his ſuit in the inferior court, as when he 


firſt ſet out to defend himſelf agaiuſt the prohibition, The de- 


fendant might have had coſts below if he had aſked for them, 
and I think he is entitled to them here. Et per Forteſcue, ].—Coſts 
and damages will lie in ſome prohibitions z Cro. Car. 559. Cra. 


Elia. 619, 659. ; beſides the ſtatute has the word vexation as well 


as delay of execution. And the opinion of the court was that 


coſts ſhould be paid. Archbiſbop of Dublin v. The Dean of Dublin, 


Hil. 6 G. 1. Stir. 262. 


4- Error was brought in B. R. of a judgment for defendants 
ment in C. B., and two 


on a ſpecial verdict in an action of ej 
of the judges were for reverſing and two for affirming it; but at 
the requeſt of the counſel for the plaintiff in error the judgment 
was affirmed, (in order that it might be carried into the Houſe of 


Lords,) the officer being directed to make the rule ſpecial in | 


this caſe on recital of the difference of opinion amongſt the 


judges and the conſent of the party. Whereupon the plaintiff in 


error moved that, in regard this was not an affirmance upon the 
merits, the court would give ſome direQion as to the colts; but 
they refuſed to do any thing in that, and ſaid it muſt take the 
common courſe of an affirmance. But the defendants in errar 
were afraid to take any coſts, whereupon ex of affirmance 
was entered up in the common form, but wi | 

v. Fleetwood & al. Trin. 6 G. 1. Str. 383. 


querens nil capiat per billam. On error brought, the judgment was 
reverſed, The 2 thereupon inſiſted to have full coſts to that 
time, the ſtat. Gloucefter, 2 Iuſl. 28 8. extending to all coſts conſequent 


upon the ſuit. Sed per cur. At common law there were no coſts - 


upon any writ of error, and 3 H. 7. c. 10. and 8 V. 3. e. 11, 
a judgment, and that very 


colts for the erroy of the court below ? We are in this caſe to 
zire ſuch judgment as the court below ſhould have * that is, 


t colts, Thornky | 
5. On demurrer to defendant's plea the judgment was quad 


395 


for the plaintiff with his coſts to that time. 
could have no conſideration of the coſts upon the writ of errot, 
therefore let the Maſter tax the plaintiff ſuch coſts as he would 
have been entitled to in the court below; but as to coſts upon 
the writ of error in this court (B. R.) he can have none. Vyuill 
v. Stapleton, and Shelburne v. Same, Mich, 11 G. 1. Str. 617. 


4) 2s if 6. Error of a judgment in C. B. to the /ci. fa. guare exec. non, 


8 the plaintiff in error pleaded in abatement, that the defendant in 
I. error was married fince the judgment and before the iſſuing the 
(A. a), ci. fa., and on motion by the defendant to quaſh the ſci. fa. the 


S. plaintiff inſiſted _ colts. Sed per cur.—It is the ſame in a 


ſei. fa. as in an action where you plead in abatement and the 
plaintiff*s writ is abated, he pays no coſts. Had there been no 
in abatement and the party had moved to quaſh his own 
writ, we ſhould have made him pay coſts (a). Pocklington v. Peck, 
Mich.” 12 G. 1. Str. 638. | A | 
Je happers 7. A writ of error being returnable before judgment given, 


des tharthe Was quaſhed, and the plaintiff ip error paid coſts, it appearing to 


writ of error be his fault in uſing the writ after he knew it was ſpun out by 
2 bis on motion in arreſt of judgment. Rejindez v. Randolph, 
Hoa — Eaft. 2 G. 2, Str. $34. | | 

tually figned, becauſe otherwiſe execution would iſſue inſtantly. And the court have gone ſo far that 
if a writ of error is ſued out, and the plaintiff will not fign judgment till after the return of the writ, 
in order to avoid the effect of it, and then ſues out execution, the court will ſet the execution aſide. 
Fer Buller, J. in Jaques Vs Nixon, Tin, 26 G. J* 1 Term Rep. B. R. 279. : 


8. The plaintiff moved to diſcontinue upon opment of coſts 
after judgment given on demurrer for the plaintiff, (but not en- 
tered upon record,) and a writ of error brought and bail put in 

thereupon. The court refuſed to make a rule to diſcontinue 
without Ig of coſts on the writ of error. Pyne v. Warren, 
Mich. 6 G. 2. Barnes, 169. | VU T 

S. C. men- g. Error of a judgment given for the plaintiff in an action gui 

n . tam on the ſtatufe of 'uſury 12 Ann, ff. 2. c. 16., the judgment 

337+ pl. 12. being affirmed, it was moved that coſts might be taxed for the 

Str- 1084. "defendant in error. There being a contrariety in the books, the 

2 court took time to adviſe, and afterwards Lee, C. J. ſaid, that 

| notwithſtanding the caſes cited againſt coſts and alſo the caſes in 
1 Sid. —— Raym. 134. the court were of opinion the defendant 

in error ought to have his coſts; and this by the expreſs words 

of 3 H. 7: c. 10. which does not ſay © in delay of execution for 

'* damages,” but in delay of execution” generally: and he 
mentioned Cro. Rliz. 617. 659. as in point. He alſo ſaid that 

the caſe in 1 Vent. 88. might be conſidered in a different light 

from the others upon a very ſtrict conſtruction of the ſtatute; 

and that the preſent caſe was the ſtronger by reaſon of the /« 

8&9 W. z. c. 11. which gives colts to a defendant where 
Judgment is given for him and affirmed in error. Ferguſin v. 

' "Rawlinſon, Ht 11 G. 2. And. 113. 4 

$. 0. Rep. ' 10. To a declaration in debt on a tecognizance, the con- 

Had.47;, Aition whereof on oper appeared to be, (after reciting tha! 


If che plain. The plaintiff had obtained 2 judgment in ejectment 2 11 
6 | | | | ? . . 2 


232 - 
They afaint the defendant, which was afterwards affirmed in the Ex- ug were 
equer-Chamber, and that a writ of error was brought theteupon ere. Judge 


vould in parliament and then pending,) that in caſe the ſaid judgment «ea 
upon ſhould be affitmed, if the defendant ſhould pay unto the plaintiff Ml ale. 
yvill all ſuch coſts and damages, ſum and ſums of money, as ſhould be — 
. awarded upon or after affirmance of the ſaid judgment, then, Qc. way 
. non, the defendant pleads that after acknowledging the ſaid recogni- of inquiry, ft 
ant in zance and before the bill brought, no coſts or damages were 2 * 8 
g the awarded, &c. Replication that the judgment mentioned in the rare 4. 
. the condition was affirmed in parliament, and that the plaintiff pleades)pre- 
in 2 did thereupon recover againſt the defendant 60 J. for coſts and 285 AIP 
d the damages, and aſſigns for breach the non-payment of the ſaid ſam. tg i * 
n no The defendant demurs; but the whole court were of opinion that ſubſesent- 
| Own the breach of the condition of the recognizance was well aſſigned, — 
Peck, or (in 6ther words) that the coſts and damages awarded by the therefore it 
| Houſe of Lords ate ſuch as the defendant by his recognizance We «wile; 
iven, ſubjected himſelf to pay. For a writ of inquiry is a new remedy — | 
ng to | inſtituted for the benefit of plaintiffs, and is only neceffary as to back M 
ut by waſte and meſne profits, which it is the proper buſineſs of a — 2 
dolph, Jury to inquire of; but a plaintiff may waive thoſe damages, the =, 
and where he will be ſatisfied with the. coſts only for a delay of 1 
ar that execution, he is within the firſt proviſion of the ſtat. Cur. 2. © be 
de writ, which hath no repealing words in it, and makes no difference — 
mA between an ejectment and other actions as to thoſe coſts. Dye v. for bis colts 
Roach, Eaft. 11 G. 2. And. 153. e Ada: <a 
coſts et . without having any writ of inquiry, Bull. Ni Pri. 63. 
t en- E | | wy | OY 
ut in 11. Upon a rule to ſhew cauſe why the coſts of a writ of error In an e 


itinue ſhould not be = by the plaintiff in the original action, it ap- of ag 
2 


Irren, peared that he obtained a verdict and taxed cofts, that judg- took a ver- 
IN ment was ſigned but not entered upon the roll; that aſter. the Gt for | 
In gui writ of error was ſued out the plaintiff entered a remittitur as P17 
ment to part of the damages, it being apprehended that the writ of error che ſum 96 
r the was ſued out on account of an exceſs of damages. The rule was to kit, and | 
u the diſcharged. Et per cur.— The plaintiff had a right to enter a re- Meet WP 
that mittitur as to part of the damages, at any time before the judg- fer that ſum 
ſes in ment was entered on the roll; and conſequently the bringing of befides cade, 
ndant tlie writ of error was premature. Cooper v. Robins, Trin. 13 G. 3. . 
words Sayer's Law of Cofts, 207. | ds the de- 
on for un atv 1 | OY ,  Clanntion 
1d he — 3 A writ of error being brought, It was moved for leave to enter a remittitur of 
the 11 is the court allowed upon the terms of paying the coſts of the writ of 'ertor. . Pickwood 

1 that » Wright, Tin. 31 G. 3. 1 H. Blackft, 643- Yide po, letter (R), pl. 1. marg. 

light N 57 en | . | 4 on 
tute; 12. The court of Exchequer-Chamber is bound to allow double 
e fat. coſts to the defendant in error on the affirmance of a judgment 


oe e the.court of King's Bench in all caſes. Vide Shepherd, one, Sr. 
ſon v. v. Mackreth in Cam. Scac. Hil. 34 G. 3. 2 H. Black. 284. 
„ 13. Where a writ of error is brought to reverſe a judgment, 


| Pide pets" ' 
£90- (though. a dilatory proceeding, and in many caſes reprehenſible,) . se. 


ö oo JA 36 it ſprings out of the original debt, which is the ſubſtratum . 
. R. e Fe | k . | 8 | 


of the whole, the certificate of a bankrupt which diſcharges him 
- from the original debt alfo diſcharges him from the coſts of 


proſecuting the writ of error. Per Lord "Ap C. J. in Phill; 
v. Brown, Eaft. 35 G. 3. 6 Term Rep. B. R. "a * 


„ 


8 | (E) On Demurrer (a). 
te) Nu ante, letter (A. 2), pl. 16. 29-3 pof, letter (R), pl. 1. 
1. * quare impedit, where judgment is given for the defendant 
- upon a demurrer, he ſhall have colts. Ananymous, Trin. 
11 Ann. Rep. Ca. Pra. C. B. 4. ſed vide next pl. and the mar- 
in to 1t. - | 
To guar; im- —_ In in remainder, judgment was given for the tenant 
2 upon demurrer, and a queſtion was made whether coſts ſhould 
given forthe be given according to the act 8 & 9 V. 3. c. 11. It was in- 
<cfendanton ſiſted for the demandant that the tenant ought not to have coſts, 
Gemurre'» becauſe, if the demandant had recovered, he could have none, 
the plaintiff and that the intent of the ſtatute was only to extend the defend- 
moved that ant's remedy for coſts to demurrers in ſuch actions, and caſes 
— where coſts were before recoverable upon a verdict or nonſuit. 
might be te- And the court determined that no coſts ſhould be allowed. Mil 
E —_—_— ler v. Seagrave & Ux. Hil. 10 G. t. Rep. Caf. Pra. C. B. 25. 


x 


NO ofa judgment ; but the determination of the court was, that coſts were only given by 
the ſtature where the right was reciprocal between iff and defendant. In the year of Queen 


ſecond 
came before the Court of K. B. in the caſe of Garland v. Extend, 1 Salk. 194- 
x 2. 6 Vin. Ab. 339. pl. 5. on a plea in abatement, and coſts were again refuſed. 
After theſe came, the anonymous caſe in this court, (ante, pl. 1.) where ſtated the 
defendant was bolden to be entitled to coſts. But in the 10 G. 1. Miller v. Seagrave underwent re- 
peated argument and conſideration, and though one of the judges differed at the 
court, yet it was afterwards ſolemnly reſolved that no cofts ſhould be allowed. The conſtruction which 
was put on the ftatute in that caſe we think the true one, that the coſts given by it are confined to caſes 
where the plaintiff as well as defendant is entitled to them. Thrale and others v. The Biſhop of Londen 
and others. Mich. 31 G. 3. 1 H. Blackſt. 530. I 


8 Action on the caſe by a commoner againſt the defendants 
* for digging turves, &c. upon the waſte where the right of com- 
2 mon was claimed, whereby the plaintiff could not have and enjoy 


_ two ſpecial pleas, one to the firſt and the other to the ſecond 
count of the declaration ; the plaintiff- nem aſſigned to each of 
avs cal. and the ſpecial pleas, and the defendant pleads ſpecially to the new 
60 2 cyt aſſignments, to which ſpecial pleas laintiff demurred and 
the replica= had judgment, but upon trial of the iſſue he was nonſuited. 
_——_— There being a doubt as to the mode of taxing the coſts, and the 
demurred, ſhould tax the plaintiff's coſts of demurrer according to the ſtat. 
4 Ann. and that ſo much as ſhould be thereon | d be de- 


and the 
E dudted out of the ſum that ſhould be allowed the defendants for 


their coſts in the action. Greenhow v. ifley and others, Eaft. becauſe the 

21 G. 2. Barnes, 136. plea of jul- 
tificatiun it- 
ſelf was bad. The cauſe afterwards went down to trial on the ſeveral iſſues which had been taken, and 
the defendant obtained the pofi-a. Motion, on the part of the plaintiff, for the Maſter to tax his cofts 
occaſioned by the demurrer, and that the amount of ſuch coſts might be ceduted out of the coſts al- 

lowed to the defendant on the peſtea, The queſtion was, Whether under the ſtat. 4 Ann. c. 16. the 
plaintiff had a right to the coſts of the demurrer adjudged in bis fgyour ? And, per Buller, J. —Before 
this act of parliament only one plea could be pleaded, when records were of courſe leſs expenſive than | 
they are at preſent. The meaning of the legiſlature in paſſing that act was, that though they would 
grant an indulgence to a defendant, by permitting him to plead ſeveral pleas, yet it ſhould not be pre- 
judicial to the plaintiff; and therefore the coſts of double pleading are by the ttatute left in the diicre- 
tion of the court. Thea it is material to conſider, whether under this clauſe of the act the quantum 
of the coſts only is left to the diſcretion of the court, or whether a diſcretion is veſted in them, whether 
they will or will not allow any coſts at all. 1 am of opinion, that on this clauſe the plaintiff is entitled 
to coſts, and that the quantum only is in the diſcretion of the court. 'The form of entering judgment 
for the coſts in all caſes ſtates it to be by the diſcretion of the court; but that is only as to the quan- 
tum. It is ſaid that the plaintiff ſhould not have argued the demutrer till after the iſſues had been tried, 
in order to avoid the expence of the demurrer ; but that argument is not well founded, becauſe an ex. 
pence is immediately incurred by the pleadings. The plaintiff had a right to argue the demurrer either 
before or after the trial; and it is better to argue it before, becauſe a demurrer may put an end to the 
whole. Here the demurrer was in conſequence of the bad plea pleaded by the defendants ; and as the 
plaintiff had judgment on that plea, he js likewiſe entitled to the coſts of it. Groſe, J. was of the 
ſame opinion. Duberly v. Page and another, Eaft. 2$ G. 3. 2 Term Rep. K. B. 391. 1 


4. Iſſue and demurrer being joined, the plaintiff recovered a 
verdict, and the defendant had judgment upon the demurrex, 
The court ordered the prothonotary to tax coſts on both ſides, 
and that one ſhould be ſet off againſt the other. Yates v. Gun & © 
Ur. Mich. 25 G. 2. Barnes, 141. | 


(F.) Where Defendant, or one or more of the De- 6Viaer $39. 


fendants, ſhall have Coſts (a). Lora) 


I, BY ft 3 Jac 1. c. 15. / 4. it is enacted, & That if any By dat. 

« action of debt, or action upon the caſe upon an af- 140. 2. 
te ſumpſit for the recovery of any debt to be ſued or proſecuted Tiger 
« againſt any perſon or perſons in any of the King's courts at that of 
« Vgminſter or elſewhere, out of the ſaid court of Requeſts, it Je. dry 
« ſhall appear to the judge or judges of the court where ſuch d can. 
action ſhall be ſued or proſecuted, that the debt to be recovered firmed) the 
« by the plaintiff in ſuch action doth not amount to the ſum of icht Gans 
40 4, and the defendant in ſuch action ſhall dyly prove, either t ef Re- 
« by ſufficient teſtimony or by his own oath, to be allowed by queſt in the | 
« any the judge or judges of the ſaid court where ſuch action ſhall 22 
« depend, that at the time of commencing of ſuch action the tended ts 
« defendant was inhabiting and reſiant in the city of Londen or every citizen 
« the liberties thereof, as above, that in ſuch caſe the ſaid judge - 
or judges ſhall not allow to the ſaid plaintiff any coſts of ſait, —.— 


1 but ſhall award that the ſame plaintiff ſhall pay ſo much ordinary other perſon 


&« coſts to the party defendant as ſuch defendant ſhall juſtly prove, — Oo 
te before the id judge or judges, it hath truly coſt him in city or its 
« defence of the 1aid ſuit,” | —ů 
renting or keeping any (hop, Med, fall, or Gand, or ſeeking a livelihogd within the city or its liber- 
ties, a e whotlerer ahabiring or locking — a f 6 
Vor, II. Dd But 


U 


Coils. . 
defend- But by ſect. 6. it is provided; That the ſaid act, or any thing 
te therein contained, ſhall not extend to any rent upon any leaſe 
« of lands or tenements, or any other real contracts, nor to any 
&«& other debt that ſhall ariſe by reaſon of any cauſe concerning a 
t teſtament or matrimony, or any thing N or properly 
of © belonging to the Ecclehaſtical Court, albeit the ſame ſhall be 
— — ce under 40. any thing before contained to the contrary not- 
— s « withſtanding,” 545 
by default, be cannot afterwards enter a ſuggeſtion upon the roll in order to entitle himſelf to coſts, 
However ſmall the damages may be, becauſe when an inqueſt is taken by default, the defendant is out 
of court to all purpoſes but having judgment againt him. Brampton » Crab, Hil. 4 G. 1. Str. 46. 
— But the authority of this caſe is ſhaken by what was ſaid by Buller, J. in Barney v. Tubb, u here 
he obſerved, that 5 a defendant after judgment by default may be deemed to be in court for many pur- 
4 poles befides chat of baving final judgment againſt him.” And it ſeems one purpoſe is that of en- 
3 a ſuggeſtion. Jide 2 H. Blackſt. 361. 

| verdict torkhe plaintiff in an action for uſe and occupation in B. R., in which the damages 
were only 1 J. 7. 6d, it was moved that the defendant might have leave to ſuggeſt on the roll, that 
the damages recovered were under 4© ., and that the defendant, at the time the action was brought, was 
an inhabitant, &c. in the city of London, and liable to be ſued in the court of Conſcience there, under 
the fat. 3 Jac. 1. c. 15. The court thought that this caſe was within the exception, and that the 
action for uſe and occupation could not be brought in the court of Conſcience in Landon, and the mo- 


On the trial of a ſpecia) ation on the caſe for not delivering a certain quantity of lemons according 


e 


ant coſts when the are under 40 2. makes it neceſſary for him to that be was an inhabitant 
and refiant of the city as above ; but ſays nothing reſtrictive of the deſcription of the plaintiff, How - 
ever, Mr. f that both clauſes muſt be taken together, and that the defendant ought ta 


Piers v. Carpenter, Str. 1191. i Will. 29. : ſuggeſtion tated boch the plaintiff and defendant to 


be citizens of London. The affidavit in Woolley v. Cloutman ſtated only the defendant's refiancy, 
and the rule did not go to the ſuggeſtion on the roll of any thing touching the plaintiff's deſcription, or 
where he inhabited. Yide Doug. 245. (n. 2.)—However, in a ſubſequent caſe; where the plaintiff 
obtained a verdict for 34 f. for goods ſold and delivered, and a motion was made for leave to enter a 
ſuggeſtion on the roll, that at the time of commencing the ſuit the plaintiff and deſendant were cidzent 
and freemen of London, and that the defendant refided within the juriſd'Qion of the court of Requeſts, 
_ ameſnable thereto, and that the tianſaction which was the ſubjeRt-matter of the action aroſe within 
1 but it alſo appeared by the affidavits; that the plaintiff did not reſide within the 
ſame. court ſaid, it was plain from the words and general ſcope of the ſtat. G. a. that it way 
only intended to extend to perſons refiding within the juriſdiQtion of the court of Requeſts, and that 
the word inhobiring mult be taken to apply as well to citizens and freemen as to every other perſon 
there deſcribed: if it were otherwiſe, there might be a failure of juſtice in many caſes z and that 
court could not have enforced payment of cofts ia the preſent caſe if they had adjudged the plaintiff 's 
demand to be unfounded. © Webb v. Brown, Hil. 34 G. 3- ie woes B. R. 535.— 87 23 0. 2. 
E. 36. which eſtabliſbes the clint of the! Nen 'vlom s no reſtriftion as to the plaintiff, 
ard any perſon w ' 
deals within the diftriQt, f. f. vide Doug. 245. (R3-)-———If ot the trial of an aftion of afimgſc the 
parties agree t6 refer the to arbitration, and che arbitrator award only a ſum under 40 z. to be due 
do the phintiff at the commencement of the action, the defendant, (both be and the plaintiff living 
within the Ju:iſ'Qion of a court of Conſcience, ) is entitled to enter a ſuggeſtion on the roll, in order 
2 —— Butler v. Grubb, Hil 230. 3 Hullock's Lay of Colts, 363. cites Impey Pratt 
3 3 = - ff. rer , @- 7 - 8 #4 . 
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be ſued who keeps a ſhop, ſhed, ſtall, or ſtand, ſecks a liyelibogd, or trades, or 
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Coſts, 


2. S. brought an action of ejectment againſt ſeveral 22 
but was nonſuited, and he paid coſts to one of the defendants 
who was in his intereſt; and upon motion the court ſaid, they 
could * relieve the other defendants. Jordan v. Harper, Eaſf. 
8 G. t. Str. 515. | 
3- It was held clearly, that upon a nonſuit on an iſſue in abate- 
ment the defendant ſhould have his coſts; for if it had been 
found for the plaintiff, it would have been peremptory, and he 
would have had his coſts. Aplin v. Conflable, Trin. 13 G. 1. Rep. 
Ca. Prack. C. B. 35. But it ſeems, if the defendant has judg- 
ment on a demurrer in abatement, he ſhall have no coſts. id | 
4. Upon the fat. 2 G. 2. c. 22. for ſetting one debt againſt s. c. prag 
another, a motion that no coſts ſhould be allowed was made, for Res. C. B. 
there was no verdict for the defendant, only an indorſement that 
13 J. was due to the plaintiff for rent, but that on balancing ac- 
counts there appeared due to the defendant 134. The court de- 
clared, that the indorſement on the record was according to the 
intent of the act, and was a good verdict to entitle the defendant 
to have his colts as in other caſes, and alſo his coſts for maintain- 
mg and ſupporting his verdidt. Geale v. Chapmaa, Hil. 3 G. 2. 


Nep. Ca. Pract. C. B. 65. 


5. The inhabitants of an hundred being liable to be made de- S. c. ritasib. 
fendants by the ſtatute of Winton, and by ſubſequent ſtatutes, to 296. 
pay coſts, they have in conſequence a right to coſts in caſe the 
plaintifF in ſuch an aRion be nonſuited, which coſts they may re- 
Cover againſt the plaintiff; and in caſe he ſhould be in execution 
for them and eſcape, they may recover them in an action againſt 
the ſheriff for an eſcape. Homines hund. de Lawreſs v. Shipman, 
Trin. 5 G. 2. Pract. Reg. C. B. 203. | | ONE Ne 
6. Upon a motion by the plaintiff to quaſh his own writ of 8. c. pra. 
inquiry, it being executed after the return, it was ordered that the Reg. C. B. 
defendant ſhould be paid the coſts he had been put to by the #7 
writ. Suttle v. Laycon, Mich. 7 G. 2. Rep. Ca. Pratt. C. B. 93. 
J. In aſumpſit ſome of the defendants pleaded non afſump/it, and 8. c. Pratt. 
others let judgment go by default; thoſe who pleaded had a ver- Rg. C. B. 
dict; and it was moved that they ſhould have coſts on the verdict, * Shrubb 
the plea going to all the declaration; allowed accordingly. v. Barrett 
Logue v. Vinicombe and others, Trig. 7 & 8 C. 2. Rep. Ca. Prad. Eg. 220.2. 


C. . 107. i 2H. Black. 


8. An action on the cafe for 3 nuiſance was brought againſt 8. c. Cun- 
two defendants; there was a judgment by default againſt one, An. 13% 
and the other was acquitted-on a plea of non cul.; and the quef- ; 
tion was, whether he was entitled to coſts. Upon conſideration 
the C. J. delivered the opinion of the court, that be was entitled 
to no coſts. , Before the ſtat-8& g V. 3. if one defendant was 
acquitted he was not entitled; the courts conſtruing the former 
acts to relate only to the caſe of a total acquittal of all the de- 
fendants. This being an inconvenience, the 8 & 9g V. 3. c. 11. 

Re colts-where one of the II is acquitted, 8 the 
19 . | 2 8e 


40¹ 


462 Coſts, 
judge certifies a reaſonable cauſe to make him a defendant. And 
that act extends to treſpaſs, aſſault, falſe impriſonment, and eject- 
ment. The preſent action is treſpaſs on the caſe; and as thoſe 
Sir james acts giying coſts have always been looked upon as penal acts (a), 

row w. not to be extended by equity, we muſt take this to mean only 


ns. a am 


1 treſpaſs vi et armit. Dibben v. Coole and others, Hil. 8 G. 2. t 
—— Str. 1005. | \ 
in his own mind be was not ſatisfied that coſts are in the nature of a penalty, (for they ſeemed { 
to him rather in the nature of a ſatisfaction, ) yet he thought the court not authorized to determine ? 
contrary to all former reſolutions, wherein they had been ſo conſtrued. Burr. 1286. Fide ante, t 
letter (C), pl. 4+ þ 
5. c. And. 9. Byflat. 3 Fac. 1. e. 15. it is provided, that if one citizen b 
37- - of ſue another out of the juriſdiction and does not recover 1 
pl. OR 40 5., he ſhall not only loſe his own coſts but ſhall alſo pay to 
hs the defendant ſo much ordinary coſts as ſuch defendant ſhall -P 
juſtly prove it hath coſt him in defence of the ſuit. In a caſe ſ 
where the verdict was leſs than 40 s. the court gave the defend. J 
ant leave to ſuggeſt it upon the record, as the only way to get at 2 
his coſts; and a ſuggeſtion being made, and a demurrer put into b 
it, which was adjudged for the defendant, it came to be a queſtion 8 
whether the coſts of the application ſhould be allowed, or only a 
coſts of the trial and former proceedings, this not being, ſtrictly fi 
ſpeaking, coſts of the defence. But the court ordered the colts al 
— the whole to be taxed. Hickman v. Colley, Mich. 13 G. 2. 5 
- 1120, | 0 
Na a Hk. 10. Upon the trial of an information for a libel, the jury ac- B 
7: ©- £26: quitted the defendant contrary to the direction of the court ; upon 

* . which the defendant moved for coſts on the 4&5 V. M. 40 
' 5. 18. which provides, that in caſes where the defendant is ac- ac 
quitted, the court is authoriſed to award coſts to the defendant, to 
unleſs the judge ſhall at the trial certify that there was a reaſon- pa 
able cauſe. In this caſe no ſuch certificate was aſked ; but it was to 
inſiſted on for the proſecutor, that it was diſcretionary in the H 

court. The Chief Juſtice certified ore tenus that it was a verdict 1 

againſt evidence; but then he and all the otbers held, that it was 4 

now too late to inquire into the probable cauſe; and that it was : 
33 not diſcretionary but compulſory upon them, where there was no i | 
.- * * gertificate. So the defendant had his coſts. Rex v. Woeodfall, , 
5 Eaft. 13 G. 2. Str. 1131. 0 
11. Upon a trial in ejectment, the plaintiff obtained a verdict p | 
ngainſt A., B., and C., three defendants; D. the foutth was * l 
found not guilty. Plaintiff's coſts were taxed upon the poftea, 25 
and alſo D.'s (at 3 J.). D. applied to the court to be al - * 
lowed a third part of defendant common coſts, and all his extra- 2 
ordinary coſts, but it appearing that the allowance of cofts was = 
jpſt; and that the motion was a mere contrivance to charge the Im 
Phaintiff 's lefſor with-extraordinary coſts, which were accrued on 9 
of all the defendants and not on the particular aceount * 


af P. oply, thopgh the main queſtion was m—_—_— 1 
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tif's favour; and though D. was tenant to defendant A., and in- 
demnified 2 r the rule was diſcharged with coſts. Thrufout 


nſon v. Woodyear, Eſq. & Us. & al. Hil. 16G. 2. 
Barnes, 131. | | | 
12: Upon an information againſt the defendant for following a a 

trade contrary to the ſtatute of Zl/izabeth, the defendant had a 
verdict, and obtained a ſide- bat rule for coſts, which it was moved 
ſhould be ſet afide, becauſe the defendant himſelf removed the 
information from the ſeſſions, 'The court however ſeemed to 
think there could be no doubt but that the defendant muſt have 
his coſts upon the fat. 18 Elia. c. 5. but ordered precedents to 
be ſearched for in the Crown Office, Dover, Town of, qui tam v. 
Hedg fon, Trin. 19 & 20G. 2. 1 Will. 139. 

13. After a verdict for the defendant (in prohibition) as to 


part, the queſtion was, whether he ſhould be allowed cofts pur- — 


ſuant to the Hat. W. 3. or not? In quareimpedit if defendant has 
judgment, a writ is awarded to the biſhop; in replevin, a writ of 
retorn. habend. and coſts are given to the avowant in ſome caſes 
by fat, 21 H. 8.; in prohibition by 4 Fac. 1. a conſultation 183 
given; and fince the fat. V. 3. coſts, &c. if verdict, Sc. paſs 
againſt the plaintiff. Rule, that judgment be entered for a con- 
ſultation as to part, and for coſts. The pen was agreed to be. 
altered with reſpect to ſiading that plaintiff procecded in the ſpi- 
ritual court after the writ of prohibition delivered to him, which 
is material. Malton v. Aclam and ethers, Mich. 22 G. 2. 
Barnet, 138. | | | | 
14. On the trial of an action of troyer, the plaintiff obtained 8. P. Maris 
a verdict againſt one of the defendants, but the two others were der v. Bar- 


acquitted. It was moved on the behalf of the two defendants rorſ GEE . 


found not guilty, for coſts; but denied, it being an action of treſ- 10. 2. cited 


paſs on the caſe, and not within the fat. 8 & 9 3. giving coſts Loi 1283. 
to defendants acquitted in treſpaſs. Poole v. Bolton and athers, pl, ef , 
Hil. 22 G. 2. Barnes, 139. | og 
15. By fat. 22 G. 2. c. 47. /.6; it is enacted, © That if any Upon 4 rule 
& action of debt or action on the caſe upon an aſſumpſit for re- CO 
& covery of any debt to be ſued or proſecuted againſt any perſon phindf, 
© or perſons aforeſaid in any of the king's courts at We/Minfler who had ob. 
© or elſewbere, out of the ſaid court of Requeſts, it ſhall appear r 
& to the judge or judges of the court where ſuch, action ſhall be not pay cotts 
© ſued or proſecuted, that the debt to be recovered by the plaintulF to the de- 
t in ſuch action doth not amount to the ſum of 405., and the de- — 5 
«* fendant in ſuch action ſhall duly prove by ſufficient teſtimony chat at the 
to be allowed by any the judge or judges of the ſaid court where timeofcom- 


1 ſuch action ſhall depend, that at the time of commencing ſuch e the 


* actiot ſuch defendant was inhabiting and teſiant within the gefendane 
4 ſaid town and borough of Southwark, or any of the pariſhes, was :<Gant 


in the bo- 


limits, and precinQs aforeſaid in the county of Surry, and was rough orf 


* liable to be warned or ſummoned before the ſaid court of Re- Sourtwark, 
«* queſts for ſuch debt, then and in ſuch caſe the ſaid judge or wich ie 


* judges ſhall not allow to the * plaintiff any eoſts of eee N 


D 


40 | Cofts, | 
of the court cc ſhall award that the ſaid plaintiff ſhall pay ſo much ordinary 
of — > pg * coſts to the party defendant as ſuch defendant ſhall jultly prove 
the 22 C. 2, before the ſaid judge or judges it hath truly coſt him in the de- 
c. 47. 3 that « fence of the ſaid ſuit.” 
the plaintiff 
had alleged in his derlaration that the ſum due to him was more than 40. but that the verdict wa: 
only for 20s. The rule was made abſolute; and, per Rider, C. J.—We are of opinion, that as the 
Plaintiff did not ob ain a verdict for 40 1. he is liable to coſts. In the 3 Jac. 3. c. 15. the words are © the 
debt to be recovered,” yet the conſt i uction has always been that if the defendant be refiant within the 
City of London, the plainviff, in caſe he bring an action in one of the ſuperior courts, is liable to coſts, 
unleſs he abtain a verdi for 40. Weſton v. Donnelly, Eaft. 29 G 2. Sayer, 273. Law of Cotta, 
64. Ia order to authorize the Maſter to tax coſts for the defendant, a rule was made for entering a 
ſuggeſtion on the plea roll, that no mne than 303. were recovered, and that at the time of commencing 
the action the defendant was reſiant in the boreugh of Squthwark, and was liable to be ſummoned be- 
fore the court of Requeſts for the rown and borough of Southwark in the county of Surry. Sayer, 273. 
The proper mode of proceeding for a defendant to take advantage of this ſtatute is, to obtain leave 
to enter a ſuggeſtion on the roll after verdi or inquifition, and not by ples ; the 6th ſection of this 
being the ſame as the 4th of the London act. Barney v. Tubb, Mich. 35 G. 3. 2 H. Blackſt. 351. 
And leave to enter ſuch a ſuggeſtion muſt be applied for before final judgment, and therefore where 
a writ of inquiry (after judgment on a general demurier) was executed on the 5th July, and the term 
did not end till the gth, on which day final judgment was figned, the application came too late in the 
ſucceeding term. And Bul'er, J. faid, that be held that even if the writ of inquiry had been executed 
en the laſt day of the term, the plaintiff had a right to fign bis judgment as of that term, Ib.— 
The affidavit upon which to ground the application for leave to enter the ſuggeſtion muſt ſtate that the 
defendant is liable to be warned or ſummoned to attend the court of Requeſts tor Southwark, merely 
Rating refiancy within the juriſdiction is intufficient. Ib. 15 
This ftatute 16. By flat. 23 G. 2. c. 29. /. 8. it is enacted, „ That if any 
contains ber 6 action of debt, or action on the cafe, upon an afſumpfit for the 
irs reſpe& ** recovery of any debt to be ſued or proſecuted by any perſon or 
to the per- 6c 3 (refiant and mhabitant within the city and liberty of 
no „% Weſtminſter, or that part of the duchy of Lanco/fter which ad- 
"of liable o © Joineth thereto, or renting or keeping any ſhop, ſhed, ſtall, or 
be ſued, © ſtand within the ſame) in any of the king's courts at Weſtminſter, 
mile to cc or elſewhere out of the ſaid court of Requeſts, the plaintiff ſhall 
'« declare for any ſum of money not amounting to the ſum of 
ating courts 4c 40 f., the defendant may plead generally in bar of fuch action, 
— dene, and ©* that at the time of the commeneing of ſuch action the defendant 
likewiſe an was inhabitant and reſiant within the ſaid city and liberty of 
" exception of e JJ/oftmm/ier, or that part of the duchy of Lancaſter aforeſaid, and 
— cc was liable to be warned or ſummoned before the ſaid court of 
and tea. Requeſts, without pleading any other matter ſpecially ; and in 
"mentary and 64 cafe the plaintiff in any ſuch action ſhall declare for the ſum 
rag. & of 405s., or any ſum of money exceeding the ſum of 4075., 
The plan- the defendant may plead generally (over and above ſuch matter 
tiff having 4c ag aforeſaid) that the defendant was not, at the time of com- 
re-overed . «© mencing ſuch action, indebted to the plaintiff in any ſum or 
a$s. on the 5 n p 4 
money amounting to the ſum of 405., without pleading 


trial ofa © ſums o 
——— « any other matter ſpecially, whereto the plaintiff ſhall or 2 
Sd, “ reply generally, and deny the matters pleaded as aforeſaid ; a 

rule to ſhew- e if the plaintiff be nonſuited, or diſcontinue his action, or verdict 


cauſe chr « paſs againſt him, or judgment be given, or demurrer, the de- 
he ſhould. e fendant ſhall have full coſts.” “ | I 


not be at 
„„ et. ac ſo rar that at the commencement of the action he lived within the 
Juriſdiction of the court of Requeſts of Wefminſtir, or why all further proceedings might be ſtayed on 
the24C.2. c. 27. 3 on ſhewing cauſe it was inſiſled, that the application came too late after plea 
excel. To this it was anſwered, that unleſs the cc urt wou d interfere in that ſtage of the pro- 
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ſeribed different modes by which a plaintiff may be deprived of coſts; ſome by ſuggeſtion on the roll 3 


Coſis. 405 
teedings the twenty-firſt ſeclon of che act would be rendered nugatory. But per Lord Kenyon, C. J. 
— That is by no means the caſe, for the defendant might have pleaded the ſtatute; or, gun if 
objeQion had been made at the trial, the plaintiff might have been ponſuited. It is an unanſwerab 


argument, that under the ſtatute of Glouceiter a plaintiff is entitled to coſts u here he recovers damages 
in all caſes, unleſs deprived of them by ſome ſubſequent act. Different acts of parliament have pre- 


others by a certificate from the juage; and others by plea. The ſtatute in queſtion has preſcribed 
the latter mode; and as the defendant has not choſen to avail himſelf of that, his application is now 


too late. Taylor v. Blair, Mich. 30 G. 3. 3 Term Rep. B. R. 452. 


17. By 23 G. 2. c. 33. it is enacted, „ That a ſpecial county In an action 
re court be held at leaſt once a month in every hundred of 9 
« the county of Middleſex by the county elerk. That in all cauſes ,c,uion 
te not exceeding the value of 405. the county clerk and twelve of the plain- 


e ſuitors of the faid county court ſhall proceed in ſummary way, — eee 


« and from time to time make ſuch order or decree therein as they ſum of 401. 
“ ſhall adjudge agreeable 'to equity and good conſcience. That and upon 


« in caſe any action of debt or action upon aſumpfit ſhall be com- 2 , 


% menced and proſecuted in any of his majeſty's courts of record on 4on-of- 
« at Weſtminſter, and 'the defendant at the time of ſuch action Jangfe the 
brought ſhall live or reſide in the ſaid county of Middleſex, and — 5 
be liable to be ſummoned to the ſaid county court, and the jury reaſon of the 


upon the trial of ſuch cauſe ſhall find the damages for the xe + 1 Aa a 
« plaintiff under 40 s., unleſs the judge ſhall in open court certify er 4 


© upon the back of the record that the freehold or title to the proving the 
« plaintiff's land principally came in queſtion at ſuch trial; no —ĩä 
& coſts ſhall be awarded to the plaintiff in ſuch action; but the de- — ; 


« fendant ſhall be entitled to and recover double coſts of ſuit. And verdi br 


* by the 4th clauſe of this ſtatute, no perſon is liable to be ſum- . upon 
moned to the county court as newly modelled who was not ſo count; 
at the old common law county court; and the new court can whereupon 


% hold plea of no action, cauſe, or \vit, except ſuch as the old 5 _ 


county court might formerly have held plea of by plaint.” far leave to 
enter upon the roll, by way of ſuggeſtion, that the defendant was reſident in the county of Middleſex, 
in order to have the benefit of the ſtat. 23 G. 2. c. 33. Per cr. —We are bound by that act of par- 
liament to give the defendant leave to enter the ſuggeſtion prayed, and the plaintiff may traverſe it if 
he ; it is not in our diſcretion whether we will grant this or not. Fitzpatrick v. Pickering, 
Faſt. 30G. 2. 2 Wilf, 68. Barnes, 470. S. C. ſomewhat differently reported. 3 

-In an action brought againſt a defendant executor for a debt due from the teſtator, the plaintiffs re- 
covered 11. 5s. 3 the defendant thereupon moved for leave to enter a ſuggeſtion on the roll that he livgd 
in Middleſes, and that the debt was under 40s. Per Lord Mansfield The court will not permit the 
ſuggeſtion of a matter on the roll unleſs it appear to be relevant, and it could not be meant to give this 
court of Conſcience a jurifyiAion over executors. If there is no expreſs exception, there is one implied 
from the nature and reaſon of the thing. Ailway v. Burrows, Executor, Mich. 20 G. 3. Doug. 263. 

In ee, the defendant pleaded a tender as to part, and non-aſſurpft aa tu the refidue ; and at the 
rial there was a vetdict for the defendant on the tender, and for the plainuff on the non fit, bur 
with damages under 408. The defendant refiding in Middleſex, moved for leave to ſuggeſt on the roll 
that the damages were under 40s., in order to entitle himſelf to the benefit of the ſtat. 23 C. 2. c. 33. 
f. 19. But per Lord Mansfield, N plaintiff could not know that the defendant would plead a 
tender, The reaſoning in the caſe of Pitts v. Carpenter is equally applicable here. The tender was not 
an extinguiſhment of the debt; and the queſtion is, what appears to babe been dus at the time of the 
action brought? for if that exceeds 405., the inferior court has no juriſdiction. Heaward 9. Hopleins, 
Mich. 41 G. 3. Doug. 448. la the caſe of Pitts v. Carpenter, here cited by Lord Mansfield, it was 
held chat a ſet-off requcing the plaintiff*s demand under 40s. being pleaded, did nor affect the juriſdic- 
tion of | the court of K. B. and à ſoggeſtion under the London aff wis therefore refuſed, Trin. 
16 & 17 G. 2. Str. 1191. 1 Wil. 19. 8. P. where the motion was on the Middleſex act. Gofs 
v. Fiſher, Hil. 10 G. 3. Sayer' Law of Coſta, 65. But where the plaintiff's demand originally above 
404. was reduced by payment in part prior to the bringing of the action to leſs than 46s., the defend- 
ant bad leave to enter a ſuggeſtion on the roll; this beidg differedt from the caſe of mutual debts. 


Beaſon v. Hemwing, Tria 33 & ig ©. $ * 52 


18. To 


4 
40⁵ Colts, 
18, To affault and againſt A. and B., they both pleaded 
nen cul., and A. by leave alſo plead ſon aſſault demeſne. Verdict 
for the plaintiff againſt both defendants on the non cul., and for A, 
on the /or aſſault damages as to B. g. Two certificates were ſigned 
on the record of ni. pri., one that the aſſault and battery was ſuffi- 
ciently proved, and the other that there was a probable cauſe for 
making A. a defendant. A. moved for coſts on the far. 4 Ann. 
which doth not extend to this caſe, 38 9 W. 3. as beld per 
cur. Coſts denied. Barrowclovgh v. Webſter and another, Eaſt. 
25 G. 2. Barnes, 143. | | 
109. Action ain A. and B. upon a joint promiſe; judgment 
againſt A. by default, iſſue joined by B., and the plaintiff neglect- 
ing to bring the cauſe on to trial, the common rule being obtained 
by B. againſt the plaintiff for judgment as in caſe of a nonſuit, B. 
moved for coſts upon the rule. Lord Mansfield, C. J. had a doubt 
whether there could be judgment as in caſe of a nonſuit, in a caſe 
where the plaintiff was not liable to a nonfuit. The act 14 G. 2. 
c. 17. enacts, that all judgments given by virtue of it ſhall be of 
the like force and effect as judgment upon nonſuir, and of no other; 
8 and provides, that the defendant or defendants ſhall upon ſuch 
judgment be awarded his, her, or their coſts in any action or ſuit 
where he, ſhe, or they would upon nonſuit be entitled to theſa me, 


and in no other action or ſuit whatſoever. So that the point 


ſcems to be, whether the plaintiff in this caſe could have been 
nonſuited. at the trial; for if he could not, then the caſe of a non- 
ſuit does not here exiſt, and conſequently the court cannot give 
judgment and colts, as in caſe of a nonſuit, when the caſe of a 
nonſuit does not at all exiſt. Now here was a judgment obtained 
oo plaintiff againſt one of the defendants, hw then can the 
plaintiff be out of court as to him? But if he be nonſuited, he 
muſt be out of court as againſt both the defendants: Denniſon, J. 
of the ſame opinion. Therefore B. took nothing by his motion. 
Weller v. Goyten & al. Trin. 30 & 31G. 2. Burr. 358. 


Farpp, 20. Two counts in the declaration for different treſpaſſes in 
E different places, defendant pleaded ſeveral juſtifications; and on 
H. 13. trial all the iſſues were found for the defendant, except an iſſue on 


not guilty to the novel aſſignment which was found for the plain- 
tiff, damages 1g., coſts 1d. On the pefea being ordered to be 
delivered to the plaintiff, and by him to be brought into court, the 
Ho defendant moved for coſts on the iſſues found for him. But the 
court held that the defendant was not entitled to colts, and that 

the plaintiff could have no more coſts than damages. The plea of 

non cul. being to the novel aſſignment makes no difference. 

Lid v. Day, Trin. 32 & 33 G. 2. Barnes, 149. Nees 

N Ret v. 21. The proſecutor of an indictment moved for leave to quaſh 
Moore, it, but the court refuſed to give him leave, unleſs he would con- 


Re ſent to pay coll to the deſendant. Rex v. Gale, Hil. 1.3. 
| Bar 1468, >- oC of Coffs =” { 


22. Quere, Whether if in trover againſt o defendants; one 
ol them lets judgment. go by default, and the biber odtain a ver- 
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dich, the latter is entitled to coſts, as not being within the ſtatute of 
(Car. 2.? Morris v. Harwood and another, Mich. 2G.3..Blackft. 320. 


23. It ſeems that where a rule to ſhew cauſe why a mandamus And in al 
ſhould not iſſue is diſcharged, either becauſe the caſe is not ſuch ce de 


court de- 


a one in which a mandamus is proper to be granted, or there does £4 it to be 
not appear to be a ſufficient ground for the court to interpoſe by underftood, 


ſuch means, the perſon againſt whom ſuch proceeding is prayed is u a0, 
in general entitled to coſts; but however in ſome particular 3 — 


circumſtances the court will diſcharge the rule to ſhew cauſe 2 mandamus 
without coſts. Rex v. Banks, Eſquire, & al. Hil. 4 G. 3. ef 
Burr. 1452. 7 good found- 
ation, they would diſcharge the rule with coſts, Rex v. the Biſhop of Cheſter, Mich. 27 G. 3. 
1 Term Rep. B. R. 396. 


24. In an action brought by the party grieved againſt the in- In a ſubſe- 
habitants of the hundred on the g G. 1. c. 22. /. 7. for ſatisfaction poet caſe, 
and amends for the damages ſuſtained by the maliciouſly ſetting — 4 
on fire a barn and outhouſe belonging to the plaintiff, he was non · the caſe of 


ſuited ; and on an application by the defendants to the Maſter to — 


tax the coſts of the nonſuit, he doubted whether defendants were diunts of 
entitled to them. A motion being made for the direction of the the Hundree 
court, they held that wherever the plaintiff would be entitled to . 
coſts, the defendant is fo reciprocally. Here the plaintiff the fred, that 
party grieved would have been entitled, therefore as it is mutual ſome of the 
and reciprocal he is liable; and accordingly they gave directions > 5 "ak 
to the Maſter to tax the colts. Greetham, Widow, v. the Inhabit= the court 
ants of the Hundred of Theale, Trin. 5 G. 3. Burr. 1723. — — 
and miſapprebended the ground upon which it was determined. That Mr. J. Wimot and he thought 
{> upon talking it over afterwards, and were for ſetting the matter right, but the coſts were taxed; 
The miſtake upon which the court went was that the plaintiff, being the party grieved, would have 
been entitled to coſts if he had recovered, and therefore, having failed, ought to pay coſts to the de- 
fendant. But in fact the plaintiff would not have been entitled to cofts on the ſtat. 9 G. 1. c. 22. f.9, 
upon which that action was brought, becauſe it is à ſtatute ſubſequent to the ſtatute of Glouceſter, 
which gives coſts only where damages were before recoverable. Now before the ſtat. 9 G. r. c. 22. no 
damages were recoverable for what is there made the ſubjeQ of an action againſt the hundred, therefore 
the plaintiff could not have had coſts if he had-ſucceeded, and conſequently the defendant was not enti- 
ted to any under the Rat. 4 Jac. 1, c. 3. I would not {ſaid be) therefore have that caſt confidered as 
a precedent, becauſe the court afterwards found that they had certainly miſapptehended the ground upon 
which they determined it. Cowp. 367. Sed wide the caſe of Jackſon v. the Inhabitants of Caleſs 


17 * 


worth, upon the ſame flatute. 1 Term Rep, K. B. 71, ante, letter (B), pl, 31. © 


25. In ejectment, motion was made to fet aſide a rule to reply. 
The landlord had applied to be made a defendant, and had entered 
into the common rule, but the leſſor of the plaintiff had never 
joined in the conſent rule, therefore it was objected that he could 
not be forced to proceed againſt a perſon whom he neyer had ac- 
cepted as defendant. But the court held the rule to be regular, 
and that the nominal plaintiff might be nonproſſed thereby, but 
being nominal the defendant could have no cofts.  Goadright ex 
dem. Ward v. Badtitle, Eaſt. 11. G. 3. Blatkf. 783. n 5 
26. In an action on the caſe there were two counts in the de- 7ide ance, 
claration, but at the trial the plaintiff had a verdict on the ſecond AI | 
only. The prothonotary taxed coſts for the plaintiff on both, It 4. . 
was moved that the defendant ſhould have his coſts on- the firſt Ie chen 

Ava ; count, there were 


| 
| 
; 
: 
; 
} 
N 
| 


- ant on the 
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fre counts count, that being alleged to be the practice in the court of K. P, 
for different But this being a caſe where the plaintiff had only laid his demand 
—_— in two different ways, which is frequently prudent, and had ſuc. 
treſpaſs was ceeded in one of them; and as coſts at law are not diſcretionary 
lidtobe in the court, but a legal right under the ſtatute; there being alſo 
2 * a remedy by application to the court in the outſet to ſtrike out 
the plaintiff ſupernumerary counts in caſe they be frivolous and vexatious; it 
bad averiif being alſo hard to tic up a plaintiff on peril of coſts to lay his cafe 
on the third . : : y 

and fourth ſuch a way only as he is ſure to prove; and it being certified to 
counts, and the court by all the prothonotaries and fecondaries, that it had 


the defend» been the invariable practice of the court of C. B. to tax coſts for 


feſt, ſecond, the plaintiff only in caſe he recovered on any one of the counts, it 
end fifth. was agreed by the court that the defendant ſhould take nothing by 
— 1 his motion. Bridges v. Raymond, Hil. 12G. 3. Black}. 800. 


ing allowed the plaintiff the coſts of the whole, it was moved that he might review his taxation, upon the 
ground that the practice, as laid down in Bridges v. Raymond, only holds where the ſubſtantial cauſe 
of action is the ſ-me throughout all the counts, only varied by the mode of laying them. But the 
court adhered to the antient practice, De Grey, C. J. obſerving, that at firſt ſight it ſeems bard, upon 
principles of natural juftice, that a plaintiff ſhould have his full coſts where he fails nine parts in ten. 
But the rule is 2 poſitive one, arifing from the expreſs directions of the ſtatute of Glouceſter, which 
makes no diſtiotion. But if the plaintiff puts many cauſes of action totally different into one declare 
tion, and ſucceeds upon only one of them, the rule thus interpreted ſeems (it muſt be owned) unte- 
fonable. But til} the court ſhall, upon confideration, make a new rule for this purpoſe, they wer: 
bound to follow the eſtabliſhed practice. Beſides, in this caſe, the expence of the declaration muſt be 
wifling : the view was had all in one day and at one time, and it did not appear that the defendant had 
diftia& witneſſes to diſtinct facts. Norris v. Waldron, Eaſt. 18 G. 4. Blackſt. 1199. In an ation 
on the caſe, there was one court for trover, and another for words. Pleas non cul. to the firſt count, 
and a juſtification. to the ſecond verdict for the plaintiff on the trover, and for the defendant on the 
other. Motion that theiMaſter might tax ihe defendant his coſts relative to the pleadings and procee!- 
ings on the ſecond ifſue which was found for him, and that what ſhould be allowed to the defendant 
on ſuch taxation might be deducted out of what ſhould be allowed to the plaintiff on the firſt iſſue, is 
caſe the ſame ſhould exceed what ſhould be allowed to the defendant. Buller, I. ſaid, the practice of 
that court had been uniform not to allow the defendant his coſts in caſes of this fort. They differed, be 
ſaid, from caſes where different iſſues were joined on different pleas; for in thoſe caſes defendant is 
allowed his coſts on the iſſues found for him. Butcher v. Green, Eaft. 21 175 Doug. 677. J. 
Cooke v. Sayer, 2 Burr. 753. Ante, letter (A. a), pl. 29. ide poſt, letter (R), pl. 53+ 


27. The plaintiff in prohibition had been nonſuited, and the 
jon was, whether the defendant ought to have the coſts in- 
curred by oppoſing the rule to ſhew cauſe why the writ of prohi- 
bition ſhould not be granted, as well as the coſts of the nonſuit ? 
It was holden that he ought only to have the coſts of the nonſuit; 
et per cur.—If the defendant had ſucceeded in his oppoſition to 
the rule to ſhew cauſe why the writ of prohibition ſhould not be 
granted, it would even then have been "a the conſideration of the 
court whether upon all the circumſtances of the cafe that rule 
ſhould be diſcharged with coſts; but as he did not ſucceed in 
that oppoſition, it muſt now he intended that it was groundleſs, 
and conſcquently there is no pretence for his being allowed the 
coſts thereof. Carliſle and another v. Meyrick, Hil. 17 G. 3. 
Sayer's Law of Cafe, 137. SF | 
28. An action was removed by the defendant out of the 
court of Monmouth into the King's Bench by re. fa. /., 
which the plaintiff's attorney obtained an order for time to 


(a) It was 

ſed that 
the plaintiff 
could not be 


 conbderes declare (a), but not doing fo, the defendant-ſigned judgment 2 


E 


; 


+24 


E 
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non pros, and moved for coſts, For the plaintiff it was contended, 2 having 
that there was no inſtance in which the Maſter had been directed ndr b. 
to tax the defendant's coſts, when the proceedings were moved 10 the ti? 
from an inferior court by the defendant by re. fa. lo,, and when by bis attor- 
the plaintiff had not appeared, becauſe in actions of this kind the my Hg 
plaintiff cannot be compelled to appear. But per Buller, J.— 88 
The Maſter in this caſe could not tax the defendant his coſts un- clare, be- 
der the 13 Car. 2. fl. 2. c. 2. becauſe that act is confined to ſuits 
commenced in the ſuperior courts; but a prior ſtatute (4 Jac. 1. bad been 
c. 3.) makes this matter very clear, which ſays, that if a party be been made, - 
entitled to his judgment, he is entitled to coſts (a). He then Eg 
proceeded to ſhew that the defendant was entitled to judgment, from the 

and concluded with ſaying, that the words of the fat. Fac: I. are — 


not confined to ſuperior courts. Davies v. James, Mich. 27 G. 3. — = 


1 Term Rep. B. R. 371. poſe of gin- 
ing 


time to 
learn from him whether he would proceed or not. On the other fide it was contended, that the attorney 
having obtained this order, that circumſtance had brought the plaimitf into court as much as if be had 
actually filed the declaration. The judgment of the court having been given in favour of the defendant, 
it was the next day aſked at the bar whether it was to be underſtood that the decifion had been made 
ſolely on the ground of the plaintiff's having appeared in the ſuperior court by the ordes for time to de- 
clare 5 but the court anſwered in the negative. x Term Rep. B. R. 372, 3. 

() The general rule is, that where by the writ each party has a day in court, and the defendant may 
be damnified by not appearing, he may appear and demand the plaintiff, and this even though the unit 
be not returned as upon a . exigent, or diftringas, 38 Ed. 3. 20. 3 H. 7.8, pl. 10. Gilb. 
Law of Rep. 138. A recordari is a ſummons to both parties, for it requires the ſheriff to record the 
plaintiff to have it in court on a certain day, and to prefix that day to both parties that they may be 
there, Fitz, N. B. 70. By this writ, therefore, both parties have a day; and the defendant being 
bound to appear, may be damnified if he does not. Then if the p'aintiff does not appear, the de- 
fendant is entitled to judgment; it follows from hence that he is likewiſe entitled to bis coſts, not in- 
2 the ſtat. Car. 2. but the 4 Jac. 1. c. 3. per Buller, J. in Davies v. James, x Term Rep. 

B. 373. 


29. If a modus be not proved as laid by the plaintiff in a ſuit in 
prohibition, there muſt be a verdict for the defendant, who is 
therefore entitled to . his coſts, Brock v. Richardſon, Mich. 
27 G. 3. 1 Term Rep. K. B. 427. | 

30. After the declaration was delivered, the plaintiff diſcovered 
that the defendant was an infant, and el a noli praſegui, on 
which it was moved that the defendant might be allowed his coſts 
under the 8 Eliz. c. 2. /. 2. which gives the defendant coſts, if 
after declaration the plaintiff ſhall ſuffer the ſuit to be diſcontinu- 
ed, or otherwiſe ſhall be nonſuit in the ſame. The court ſaid, - 
that the caſe of a noli proſequi could not be diſtinguiſhed in reaſon 
from that of a diſcontinuance ; for that in this as well as in that 
the party might afterwards commence another aCtion for the 
ſame cauſe; and that the practice had been to give coſts in ſuch 
Caſes. Cooper v. Tiffin, Mich. 30 G. 3. 3 Term Rep. K. B. 51. 


6Viner 343: (H) What Coſts whine there are ſeveral Adtions 
1 or Juits, 


An applica- 1. DEPT on bond in C. B. Defendant pleaded payment be- 
tion to ſtay 


fore the day ; , plaintiff replied non ſolvit, and had a verdict; 
but the judgment was reverſed, becauſe the iſſue was immaterial, 


of ſuit i in C. H. not that perſons are entitled to coſts j in eyery — 


eee therefrom, but — colts. Merel Nahe Ten, 
the me 13 Ann. cited Rep. temp. Hardw. 368. 


matter. Per 
II. Hardw.—l believe it has been ruled upon the Ratute for amendment of the law, . 


ſo, and coſts in equity relating to ſuits on bonds have been referred to and taxed by the Maſter. So let 
the- rule be abſoluce to ſtay che proceedings on payment of principal, intereſt, and coſts, and of the 
- coſts in the Excbequer. r mu, were ute, due 


Executors, lenter'{P, a. a). u 

A ante ws een apaiaſt-« vole for ſetting off the colts of 
19 one action againſt the coſts of another, that the parties in the 
$9), P20. tuo cauſes were different, and that if it were allowed, one of the 


parties who was in good circumſtances would be diſcharged, and 
the attorney would have no-remedy for his coſts againſt another 
of the — (his client) who was inſolvent. The rule was diſ- 

charged. The court denied to ſet coſts againſt coſts. 'Geodtitle 

ex dem. Clewlow & Ux. v. Lowe and another in Ejeftment. Lowe 
v. Lowe and another, . rr 16 C. 2. 5 130. | 


ne {th Coſts and 8 In what das; and what 
Coſts, double or treble; 


Vide ante, © eee 
— (). -prenticeſhipz on not guilty, the defendant gave in evidence, 
120. that be was ayſaldier, and having ſerved ſo tt 
required in thoſe cafes, he was SC coats ads trade with- 
out ſervice, and was alſo entitled to double coſts, but — at 
- -the trial to get the judge's certificate. He aſterwards came and 
—_—_— to the court of King's Bench, and had a rule to ſ 
pon the roll, and then had double coſts allowed 
— 2 3 G. 1. cited Keb. 188. 
2. An action was brought againſt a commiſſioner of the land- 
tax, upon which the plaintiff-was nonſuited; and the queſtion 2 5 
whether the defendant ſhould have treble coſts? The judge 
not certified, notwithſtanding which the court made a rule for 
treble coſts, and directed a ſpecial * the roll; viz, becauſe 
upon 


P” nds 


E On. ﬀ© RR wy 


e Colts, 
upon examination in court it appeared that the defendant was a 


commiſſioner, and in the execution of his office as a commiſſioner, 


purſuant to the act of parliament. Hunt v. Robinſon and others, 
Trin. 5 G. 1. Rep. Ca. Prat. C. B. 16. 4 
3- The plaintiffs were aſlignees of a bankrupt, and the defend- 


ants collectors of the window-light tax. The action was trover, 


and the plaintiffs were nonſuited, not being able to prove a title. 
The judge was unable to certify that the defendants were officers, 
and in the execution of their office, becauſe the plaintiffs were 
nonſuited without going into the defendants' evidence, therefore 


the defendants moved that a ſuggeſtion might be entered on the 


roll to entitle them to double coſts upon an affidavit of the fact. 
It was attempted to be diſputed whether, as the parties were out 
of court upon the nonſuit, there could be a ſuggeſtion entered on 
the roll. But Lord Hardwicke, C. J. ſaid, that point was fully 
ſettled, and not to be diſputed, and the defendants have no other 
way to get their double coſts. Barton and others v. Miles and 
others, Trin. 8 G. 2. Rep. temp. Hardw. 125. s 

4. An objection was taken to a motion for entering a ſuggeſtion 
to entitle the defendants to double-coſts, as collectors of the 
window-light tax, that admitting double coſts muſt be given in 
favour of ſome of the defendants, (there being ſeveral,) yet that 
two of them were not collectors, but only aſſiſtants, and that the 
act which gives double coſts does not extend to favour them. 
And Lord Hardwicke obſerved, that they muſt make their — — 
tion as they could, but that the court could take no notice of the 
ſeveral capacities of the defendants, for it is unica taxatio, and not 
ſeparate coſts for every defendant. Barton and others v. Miles and 


hers, Trin. 8 G. 2. Rep. temp. Hardw. 125. * 


5. It has been adj that there is no diſtinction between 
the coſts given by a jury and thoſe given by the court, but when- 
ſoever a perſon is entitled to double or treble coſts, not only thoſe 


aſſeſled by the jury but alſo thoſe adjudged de increments by the 


court ſhall be doubled or trebled. Vide Hullock's Law of Cofts, 481. 


and Smith qui tam v. Dunce, Trin. 9 G. 2. Str. 1048. 


6. By fat: 13 G. . c. 19. (to reſtrain and prevent the exceſſive 


increaſe of horſe races, and for amending fat. 12 G. 2. c. 28. 
intituled, “An act for the more effectual preventing of exceſſive 


« and deceitful gaming, ) it is enacted, That in any action, 
64 bill; plaint, or information to be brought or commenced by 
virtue of the ſaid act, no efſoin, — 2 of law, or 


* more than one imparlance ſhall be allowed; and that over and 
« above the 


5 
I 


= „ 


- 


chat the defendant ſhould have treble coſts from the time of his 
p v. Sherrard, Hil. 20 G. 2. Barnet, 136. 

8. In debt on the „at. Ed. 6. for not ſetting forth tithes in 
which treble the value is recovered, coſts are given where the 
ſingle value found by the jury doth not exceed 20 nobles, per 
flat. 8 9 . 3. c. 10. / 3. Feld 
eee e ons fo be wi 

8. 
In the courts at Weftminfeer treble the value with coſts, if the 


ſingle value exceeds not 20 nobles; without coſts if the ſingle 


value exceeds 20 nobles. 

N. B. This was found to be ſo upon looking into the practice 
by the three prothonotaries, but it did not come before the court. 
Trin. 31 G. 2. Barnes, 150, 

9. By fat. 25 G. 3. c. 50. /. 28. (for granting to his majeſty 
certain duties on certificates iſſued with reſpect to killing game, ) 
it is enacted, That if any perſon or perſons ſhall at any time 
« or times be ſued, moleſted, or proſecuted for any thing by him 
«.or them done or executed in purſuance of the ſaid act, or of 
any clauſe, matter, or thing therein contained, ſuch perſon or 
« perſons ſhall or may plead the general ifſue, and give the 
« ſpecial matter in evidence for his or their defence; and if 

upon the trial a verdict ſhall paſs for the defendant or defend - 
ce ants, or the plaintiff or plaintiffs become nonſuited, then ſuch 
4 defendant or defendants ſhall have treble coſts awarded to him 
« or them againſt ſuch plaintiff or plaintiffs,” | 

10. A verdi@ having been found for the defendant in an aclion 
on the 1 act 25 (7. 3. c. 50. for ſhooting without a certificate, 
the Maſter taxed treble coſts under /. 28. of the act. But on 
motion he was directed to review his taxation, becauſe the ſtatute 
only intended to give treble coſts to thoſe perſons who were ſued 
for any thing done in executing the act. Smith v. Wallis, Eafl. 
20 G. 3», I Zerm Rep. K. B. 252, | i 


GViner 347. (K) To Officers and Miniſters of Juſtice. Where 
4s) Yidelet. | they are Defendants (a). . 


11), N. 2. : 
1. IN an action againſt à conſtable upon the habeas corpus act 
I the plaintiff was nonſuit, upon which the defendant moved 
for treble coſts. But the Chief Juſtice would not certify, becauſe 
the act, in reſpect of which the action was — was not 
done by the defendant in the execution of his Hudſon 
and Ux v. A, Eaft. 5 G. 1. Str, 167. | 
Vide ante 2. Action againſt a juſtice of the peace for taking away the 
(7): plaintiffs gun che plaintiff diſcoritinged; and there was an affdarit 
T,, pt. :3. produced chat the defendant was's juſtice of the peace 3 upon 
2 which it was moved, that he might bave double coſts upon the 
ane may Aas. 7 Ja; 1. Fe cur. There ought to be a Suggeſtion: of this 
n | 5 matte 
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matter upon the roll, and it has been ſo determined in the Caſe have leave 
of a nonſuit. Daveniſb v. Barton, Hil. 7 G. 2. Kel. 187. tem 
on the roll, and then have double coſts, Keb. 187-8. In aoother report of this caſe, it is aid, chat 
the plaintiff having moved to diſcontinue upon payment of coſts, it was held, that this being a diſcon- 
tinuance by leave of the court, obtained by rule, they might make the payment of double coſts part 
of the terms; and that it differed from the caſe of a verdi or nonſuit where it muſt be done by way 
of ſuggeſtion. Deveniſh v. Mertins, Str. 974.—lu an action of treſpaſs on the plea of non cul. a ver- 
dict was found for the defendant. A motion was made that it might be entered on the roll that the 
defendant was a conſtable, and that the action was brought for what he had done in the execution of 
his office, (ide Rat. 7 Jac. 1. c. 5+ made perpetual 21 Jac. 1. c. 12.) There was no 
on the pofea nor certificate ; but in an affidavit of the t it was ſworn that the act for which 


| he was ſued was done in the execution of his office, The motion was denied, for there muſt be 


certificate of the fat by the judge who tried the cauſe. Grindley v. Holloway, Hil. 20 G. 
Doug. 307 But where there is a ſpecial verdict, and it appears by the facts there found that 
for which the action was brought was done by the defendant by virtue or reaſon of his office as a juſtice 
of peace, &c. the Maſter muſt tax double coſts, though there has been no certificate nor allowance by 
the judge who tried the cauſe. And Lord Mansfield, C. J. and Buller, J. ſaid, that in common caſes, 
where it does not appear upon the record in what capacity the defendant was ating, an allowance by 
the judge is neceſſary, but not where it does appear upon the record that he was acting by virtue of his 
office; r ROY — 1 the right to double coſts 
was not meant to be entirely to allowance of a judge at iff prius. Rang v. Pickins, 
Mich. 23 C. 3. Doug. 308. n. (482). mw 


3. Upon an information by a cuſtom-houſe officer on a ſeizure 
of tobacco under the fat. 12 G. 1. c. 28. . 13. the defendant 
claimed property, and gave ſecurity in the penal ſum of 301. to 
anſwer coſts purſuant to the act 8 Ann. c. 7. [. 76., and by plea - 
denied the ſuppoſed act of forfeiture, and iflue being joined, 
there was a verdict for the king. The Attorney-General then 
moved, that the Deputy Remembrancer might tax the bill of coſts 
delivered to the defendant's clerk in court, and that after taxa-' 
tion the recognizance might be put in ſuit againſt the defendant's 
ſecurity z which the court directed to be done accordingly, not- 
withſtanding it was inſiſted by the defendant that the act 8 Ann. 
was not to prevent the charges the crown was put to, but only 
thoſe the officer was put groundleſs claims. Attorney-General 
v. Munn, in Scacc. Hil. 22 G. 2. Parker, 91. 

4. By flat. 24 G. 2. c. 44. / 1. it is enaQted, © That from and It has been 
* after * 24th day of June 1751, e - A — 
* againſt, nor an any proceſs at the ſyit of a ſubject ment, 
$6 (hall be ſerved a jullice of the peace, for any thing by that « — 
„ him done in the execution of his office, until notice in writing no: 
* of ſuch intended writ or proceſs ſhall have been delivered to s 1. 


him, or left at the uſual place of his abode by the attorney or tice of tbe 


« agent for the who intends to ſue, or cauſe the ſame to fan and 
Fc — oe 1 1 at leaſt one calendar month before the tles 
4e ſuing qut or ſerving the ſame; in which notice ſhall be clearly the benefit 
te and explicitly contained the cauſe of action whieh-ſuch party EI 2 

e hath or c|aimeth to have againſt ſuch juſtice of the peace, on 2 G. . 

« the back of which notice 1 > ona — of _ 2 — 

« attorney or agent, together wit place of his abode, 'who ger 

« ſhall be — arp — the fee of 204. for the preparing and — 9 
ſexrving ſuch notice, and no more IN — 
ſengers e Fore tte the protection and meaning of thoſe ſtatutes. Hullock's Law of 
Colts, 234. cites ntick v. Carrington and others, Mich. 6 G. 3. 11. State Tr. 313. 3 WII. 275·˙· 
Tee theſe point & eo but not decideds 3 Burr, 3753. 4c 3 fei. 556, F 


414. Coſts, 
5. By ect. 2. That it ſhall and may be lawful to and for ſach 
« juſtice of the peace, at any time within one calendar month 
'« after ſuch notice given as aforeſaid, to tender amends to the 
party complaining, or to his or her agent or attorney, and in 
#. caſe the ſame is not accepted, to plead ſuch tender in bar to any 
« action that may be brought againſt him grounded on ſuch writ 


tc or proceſs, together with the plea of not guilty, and any other 


, plea with the leave of the court; and if on iſſue jones thereon 
the jury ſhall find the amends ſo tendered to have been ſufficient, 


\« then they ſhall give a verdict for the defendant; and in ſuch 


C cafe, or in caſe the plaintiff ſhall become nonſuit, or ſhall diſ- 
« continue his or her action, or in caſe judgment ſhall be given 
« for ſuch defendant or defendants upon demurrer, ſuch juſtice 
<. ſhall be entitled to the like coſts as he would have been entitled 
« unto in caſe he had pleaded the general iffue only; and if upon 
„s iſſue ſo joined the jury ſhall find that no amends were tendered, 
4 or that the fame were not ſufficient, and alſs againſt the defend- 
« ant or defendants on ſuch other plea or pleas, there they ſhall 
cc give a verdict for the plaintiff, and ſuch damages as they ſhall 
| « think proper which he or ſhe ſhall recover, together with his or 
c her coſts of ſuit,” 1 9 2 METER 
6. By eZ. 3. That no ſuch plaintiff ſhall recover any verdict 
« againſt ſuch juſtice in any caſe where the action ſhall be 
« grounded on any act of the defendant as juſtice of the peace, 
« unleſs it is proved upon the trial of ſuch action that ſuch 
. notice was given as aforeſaid; but in default thereof ſuch juſtice 
6 ſhall recover a verdict and coſts as aforeſaid.” ; 
A enable 7. By ect. 6. % That from and after the ſaid 24th day of June 
Ding colore « 1751, no action ſhall be brought againſt any conſtable, head- 
— & borough, or other officer, or againſt any perſon or perſong 
entitled to ©* acting by his order and in his aid, for any 3 in obe · 
Tt « dience to any warrant under the hand or ſeal 
4 G. a. the peace, until demand hath been made or left at the uſual 
A which ©* place of his abode by the party or parties intending to bring 
—— « ſuch action, or by his, her, or their attorney or agent, in 
e vriting ſigned by the party demanding the ſame, of the peruſal 
Den; » © and copy of ſuch warrant, and the ſame hath been refuſed 
t or neglected for the ſpace of ſix days after ſuch demand; and 
bend fide, « in caſe after ſuch demand and compliance therewith, by ſhew- 
ſomewhat © ing the ſaid warrant to and permitting a copy to be taken 
— «thereof hy the party demanding the ſame, any action ſhall be 
his day; brought againſt ſuch conſtable, headboro or other officer, 
han is be + 22 perſon or perſons acting in his aid for any ſuch 
Arn #. cauſe as. aforeſaid, without making the juſtice or juſtices who 
he has oo © figned or ſcaled the ſaid 82 ns Fm 
authorityat « on producing or proving warrant at the-tri 
——— « action the jury ſhall give their verdict for the defendant or 
afford him - <* defendants, notwithſtanding any deſect of juriſdiction in ſuch 
poprotec= 4 juſtice or juſtices; and if ſuch action be brought jointly againſt 
er . fluch juſtice or juſtices, and alſo againſt ſuch conſtable, head- 
r. J. © borough, or other officer, r 


any juſtice of 
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; complaint appeared to be frivolous and vexatious, ſo that the 


urr. 719. 


* 
Ee 
tc 
h 
Ce 
2 
d- 
18 
Ce 
of 
al 
8 
in 
al 
ed 
nd 
Wo 
en 
be 
er, 
ch 
ho 
nat 
ch 
or 
ch 
nſt 
d- 
or 
clin 


'Cofts, 3 2 5 41 3 
« their aid as aforefaid, then on — of ſuch warrant the jury is Alcock 

«4 ſhall find for ſuch conſtable, headborough, or other » Sn 
* and for ſuch perſon and perſons ſo acting as aforeſaid, notwith- weamio- 

« ſtanding ſuch defect of juriſdiction as aforeſaid; and if the fer after 
&« yerdiCt ſhall be given againſt the juſtice-or juſtices, that in — ap 
* ſuch caſe the plaintiff or plaintiffs ſhall recover his, her, or their L of 
« coſts againſt kim or them, and to be taxed in ſuch manner by Ces, 234. 
«© rhe proper officer as to include ſuch coſts as ſuch plaintiff or — 
« plaintiffs are · liable to pay to ſuch defendant or defendants for vichin this 


« whom ſuch verdiR ſhall be found as aforeſaid.” —_— — 5 
gone in obedienceto a warrant ; and it is incumbent upon the officer to ſhew that he ſcrupulouſly and i- 


_ plicitly purived the dictates of tis warrant, fince it is on that condition alone that he is entitled to the 


protection of the act. The legiſlature intended to make the juſtice liaWe inflead of the officer, therefore- 

the latier cannot be excuſed where he cammits ſuch 3 miſtake as will not render the magiſtrate Jable, 

Vide Hyper, 25 Vide alſo Burr. 1766, 1768. 1742+ 1761. Blackft. 563. 556. 11 Ste Trials, 
. tr. 1 . 4 | 

n the poor, who diſtrains for 2 poor s rate under a juſtice's warrant, is an officer within 

the protein of this at. Nytiing v. Jagkſon, K. B. East. 13 G. 3. Bull, Ni. Pri. 24- 

Niue; This act extends only to actions of tort ; and therefore, where an action for money had and 
received was brought againft an officer who had levied money on a conviction by a juftice of peace, the 
conviction having been quaſhed, it was halden that a demand of a copy of the warrant was not neceſ- 
ſary. Feltham v. Terry, Eaſt. 33 G, 3. K. B. Bull. Ni. Pri. 24+ . | 


8. By eB. Fe it is provided, * That where the plaintiff in 
« any action againſt any juſtice of the peace ſhall obtain a 
« verdict, in caſe the judge Dafore whom the cauſe ſhall be tried 


e ſhall in open court certify on the back of the record that the 


« injury for which ſuch action was brought was wilfully and 
© maliciouſly committed, the plaintiff be entitled to have 
« and receive double coſts of ſuit? _ n 
9. On ſhewing cauſe why an information ſhould not be (granted 
ce the 


againſt a juſtice of peace for a miſdemeanor in his o 


juſlice ought to have the coſis he had been put to in his defence; | 
the only queſtion was who ſhould pay them. The complaint was 
made upon a joint affidavit of the proſecutor and his attorney, 
who had expreſſed himſelf with ſome virulen:e againſt the juſtice; 
the court therefore directed the coſts to be paid by both, Ren | 
v. Fielding, E Mich. 32 G. 2. Burr. 654- | 98 

10. Where a juſtice of the peace hath afted irregularly in the But where 


execution of his office, though without any bad, opppeſſive, or the cot 


injurious intention, and an application to or an in- again 
formation againſt him in reſpect to ſuch tg conduct be diſcharged, juftice is 
(the charges brought forward being falſe in fact and his behaviour —_— 
miſrepreſented,) yet on account of the irregularity. he bath no the coun 
ight to receive coſts. \Rex v. Fielding, EH. Hil. 32 G. 2, wildnet 


2 ,. to bim, Rex v. Cot, Eſq, Eaſt. 33 G. 3. 
And in a ſubſequent caſe the court dec'gred, that even where a juſtice of the peace 
yet if he has aQed boneftly and candidly, without opyrefſion, 
intention whatſoever, the c urt will never puniſh him in the extraordinary courſe of an 
but leave the party complaining to the ordinary legal remedy or method of proſecution by aQion 
indictment. And in the principal caſe, the application being for an information again two juſtices and 
other perfons, which the court proper to refuſe, they diſcharged the rule as to all the defend- 
JOE ion eſs dut without a4 to the others. Rex v. | 
+ 1 : : e 


a Vel. It Ry Ze 
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416 Coſts. 
Stat.u$G.n. ,. IT, By fat. 23 G. 3. c. 70. / 31. it is enacted, © That it 
37-£26- « ſhall and may de lawful to 7 or any of the {aid officers (of 


are <« exciſe), or other perſons acting in their aid, to whom ſuch 
a ether 5 notice ſhall be given as aforeſaid, at any time within one 


5 wich his calendar month after ſuch notice ſhall have been given, to 
er agent 

« fuic” ars ©. or attorney, and in caſe the ſame is not accepted, to plead ſuch 

f tender in bar to any action to be brought againſt him grounded 
s on ſuch writor proceſs, together with the plea of not guilty, and 


a _— © gender amends to the party complaining, or to his or 


2 any other plea, with leave of the court; ang if upon iſſue joined 
4 thereon the jury ſhall find the amends ſo tendered to have been 


n | SEW fox they ſhall give a verdict for the defendant or 


oc and in ſuch caſe, or in caſe the plaintiff ſhall 
* become nonſuited, or diſcontinue his or her action, or in caſe 
F judgment ſhall be given for ſuch defendant or defendants upon 
4 demurrer, then ſuch defendant or defendants ſhall be entitled 
a * to the like coſts as he would have been entitled to in caſe he 
4 had pleaded the general iſſue only; and if uporl iſſue ſo joined, 
e the- jury ſhall find that no amends were tendered, or the 
« ſame were not ſufficient, and alſo againſt the defendant or de- 
« fendants in ſuch other plea or pleas, then they ſhall give a ver- 
ac dict for the plaintiff, and ſuch damages as they ſhall think pro- 
| « per, together with his or her coſts of ſuit.” Hp 
stet 380 3. 12. By ect. 455 it is provided, That no plaintiff in any caſe 
here an action ſhall be grounded on any act done by the 
. defendant, ſhall be permitted to produce any evidence of the 
& cauſe of ſuch action, except ſuch as ſhall be contained in the 
© notice to be given as aforeſaid, or ſhall recover any verdict 
« againſt ſuch officer or perſons acting in his aid, unleſs he ſhall 
« prove on the trial of ſuch action that ſuch notice was given 
« and that in default of ſuch proof, the defendant in ſuch aQion 

„ ſhall recover a verdict and coſts as aforefaid.”” 5 
get. 25 O. 3. 13. By ect. 33. it is enacted, „That in caſe ſuch officer or 
c-37 128. & others acting in his aid ſhall neglect to tender any amends, or 
c ſhall have tendered - inſufficient amends before the action 
te brought, it ſhall and may be lawful for him, by leave of the 
« court where-ſuch action ſhall be brought, at Iny time before 
cc iſſue joined, to pay into court ſuch ſum of money as he ſhall 


te ſee fit; whereupon ſuch proceedings, orders, and judgments . 


« ſhall, be had, made, and given in and by the ſaid court as in 
« other actions where the defendant is allowed to pay money 
«& into court.” | jp | | 


2 22 £23. © ſhall be brought or commenced againſt any perſon or perſons 
44 for any matter or thing done by any officer or officers of exciſe, 
or any others acting in his or their aid in execution of or by 


- «6 reaſon of his or their office, ſuch action or ſuit ſhall be brought 


6 o commenced within three months next after the cauſe of 
action ſhall ariſe, and not afterwards ; and ſhall be laid 
6 tried in the county or place where the facts were committe 
uud not in any other 
GI I 


5 | £ defendants 


% 


county or place; and the defendant or 


* 


eee 14. By feB. 34. it is enacted, © That if any action or ſuit : 
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Colts. | 417 
« defendants (ball and may plead the general iſſue, and give the 

„ {ſpecial matter in evidence at any trial to be had thereupon z 

« and if the plaintiff or plaintiffs ſhall become nonſuited, or diſ- 
continue his, her, or their action or ſuit; or if upon a verdict 

« or demurrer judgment ſhall be given againſt the plaintiff or 

« plaintiffs, the defendant or defendatits ſhall and' may recover 

« treble coſts, and have ſuch remedies for the ſame as any de- 


% fendant or defendants can or may have in other caſes Where 
* colts are given by law.” . * 


* 


(L) In what Caſes there fhall be full Colts, or no Vine . 
more Coſts than Damages. * * 


1. AN action of treſpaſs tried, and damages under 40s. The S. P. Hasel 
declaration ſuggeſted ſeveral treſpaſſes, and among others tinev-Kirk- 
for turning up the ſoil with ploughs, &c. upon which a queſtion 8 
was made, whether the prothonotary ſhould give any increaſe of Ca. Prat. 
coſts ? The court held, that no coſts de increments ſhould be taxed. C. B. 3. in n. 
8Smithſend v. Long, Trin. 10 Aun. Rep. Ca. Prat. C. P. 2. | 
2. On writs of inquiry in caſes within the fat. 22 & 23 Car. 2. 
r. 9. the plaintiff ſhall have full coſts, though he do not recover 
ſo much as 40s. damages. Sheldon v. Ludgate, Trin. g G. 1. 
Bull. Ni. Pri. 329. | 
3. Treſpaſs for the entry of diſeaſed cattle into the plaintiff's Suppoſe I 
cloſe, per guad the plaintiff's cattle were infeQed ; upon not guilty bv: two 


pleaded, the plaintiff had a verdict for 205. The C. J., Powys 8 


and Forteſcue, Juſtices, were for full coſts, becauſe the conſequen - ance, and the 
tial damage is a matter for which the plaintiff might have had a ne water- 
diſtinct ſatisfaction. Eyre, J. contra, becauſe this er will ing through 
not be pleadable to a ſpecial action upon the caſe, for the ſpecial both, I may 


injury quod ceteri negaverunt ; and the plaintiff had full coſts. allege theen- 


Anderſon y. Buckton, Trin. 5 G. r. Str. 192. 1 — — 
/ . 5 cur. in Tee. 


water was prevented from coming to the other, and there ſhall be full coſts, Per 
Buckton, Str. 192, f gh | 


4+ ks «Gult and battery if the defendant juſtify, that admits Judges have 
the battery, and is conſequently equivalent to a certificate; but if 93 5 
the defendant juſtify, and thereupon the plaintiff makes a new of giving 


aſſignment, to which the defendant pleads the general iſſue, the theſe certifi- | 


plaintiff will have no more coſts than damages without a certifi- IE 


cate, Richards v. Turner, Trin. 6 6. 1. C. B. Bull. Ni. thought ' 

: | | | bound by the 
verdict ; others thinking the ſſatute meant to leave it to their diſcretion on the whole circumſtances of 
the caſe. And this ſeem to be now the prevailing opinion, as otherwiſe the nate would be entirely : 


uſeleſi. Bull. Ni. Pri. 399- a 


5. In an action on the caſe for words, to which the defendant Butif ſpecial 
pleaded a ſpecial juſtification, the jury having found damages un- mae be 
der 40 5.3 it was moved that the plaintiff mi ht have coſts de in- \declaration, 

ichflunding the ſpecial and 
Ee 2 9 pleading 


\ 


— 5 Coſts. | N 
pleading it was ſtill an action for words within the far. 21 Fac. 1. 
e. 16. and muſt be governed thereby ; and if the plaintiff does 
not recover above 40.5., he ſhall have no more coſts damages. 
Anon. Mirb. 7 G. 1. Rep. Ca. Pra8. C. P. 22. 


SUE den bare fall ces. Denny v. Wigg, Mich. 10 O. 2. Rep. Ca. Pra. C. P. 137. 8. C. 


8. v. Pake - 6. In an ation of treſpaſs for puſhing the tap out of a barrel, 
v. Davie, by which means the beer was ſpilt, the es were ſound under 
—7 405. The court ordered full coſts to be taxed, this caſe not be- 
Pra. B. ing within the ſtatute f freehold could come in queſtion, and 
— it is merely an injury to the plaintiff's perſonal property. Roſter 
ber, Trin v. Bolting, Trin. 9 G. 1. Rep. Ca. Pract. C. B. 24. | 
2 G. 2, ib. 8 „ ee eee bobs 
greatly damaged, in al it a perſonal 
— Ameld v. Thompſon, Eatt. ) C. 2. i 99. S. C. ds Rep. C. . 10. 2 


Lek. 7. Treſpaſs for breaking plaintiff's cloſe, and chafing his bull. 
be my Verdict with 1 . damages; and held by the court, that he ſhould 
$ 910: Abe. have his coſts, becauſe the 22 & 23 Car. 2. c. 9. extends only to 

ſuch actions of treſpaſs where the freebold may probably come in 
2 Raym. 487. 3 Med. 39. Thompſon v. Berry, Eaft. 
$38 1 « Is „551. , . ] 
SP 8. In treſpaſs, aſſault, and battery, the declaration went on nec 
8 non inſult. fecit upon the horſe of the plaintiff, Verdict pro guer. 
357. fl. 5. and 205. The court refuſed to allow any more coſts 
Ads: 5 e . Eoft. 11 G. 1. Ser. 624. 

8. c. . 9. Treſpaſs guare clauſum fregit, et que taurum perſone ig notæ 

Zee, e d the plaintiff s gooſeberry buſhes were thrown 

3 down necnon quingue per ticat, Anglice poles, in codem clauſo erectat 

Jolland, f et exiflentes fregit, lareruuit et ſpoliavit : verdict pro quer. 

and 19. damages. On motion for full coſts the court held, that 
the words in this declaration did not import an act ual aſportation, 
by whick is meant a carrying quite away, and that the tearing 
and pulling up the poles was not ſuch au aſportation. And here 
bo ks might have come in queſtion; ſo tho motion was 
denied. Anon. C. B. Trin. 11 G. 1. Str. 633, _ | 


- entered the cloſe of the plaintiff, and the graſs there then growing, with feet in walking, 


£ 
+ 

my 

09 


me 


wat. 


ty 


. trod dowy, 
- &c.” and dung up, and got divers large quantities of turf, &c. of the ſaid plaintiff, in and apon the ſaid 
place in which, Nc. and took and carried away the ſame and converted and diſpoſed of the ſame to their 
- own uſe, | Setond count upon a fimilar treſpaſs in another cloſe. The defendants pleaded now cab, to 
_ the whole declaration, and two ſpecial to the ſecond count, and on the trial a verdiQ was found 
for the plaintiff on the iffue with 1. damages, and for the defendants on the ſpecial pleas, and 
the Judge did not « » The queftion on the record was, whether the plaintiff was entitled to any 
more cofts than damages under the fiat. 22 & 23 Car- 2. c. 9. . 136. (or tat 2. c. 5. f.19. -P. 
Lord Mansfield, C. J. (after ſtating the caſe) —There is » and vexky in the cath on <his 
pert of the #erute, and 2 jumble queſtion thought it | 
proper to conſult 410 ini . ; and that | 
the piainti} called 
8 an aſpertovit in this dectacarion is a treſpaſs 
is laid to have been committed fame a& 
and on the trial j 
er 


-. freehold, if a treſpaſſer comes nad carries 
. Heekold cannot come in queſtion. Clegg 


8770 


Costs. 2 449. 
10. Treſpaſs quare clau egit, and for erecting à wall and 8. P. Beale 
ſpoiling the graſs pedibus 2a Tbe defendant pleads dm tee, 
cul. as to all but treading down the graſs, agd 28 to that juſtifies 37, 176. 
for a way. Plaintiff replies extra viam, upon which they were at d Aſſer 
iſſue, and the jury find for the plaintiff upon both ifſues, and 2 d. & 0 
damages. Upon motion, the court ordered full coſts, though 3 Cr. 3. 
there was no certificate, it appearing by the record that the free- 6 Via. Abe⸗ 
hold was in queſtion. Higgins v. Jennings, Mich. 13 G. 2. N 
Str. 726. | | | _— 
Jum fregit ; plea non cul. and a right of way ſet out under an incloſure a&, deſcribing it by metes an- 
bounds. To the latter plea the plaintiff replied extra wiem, and iſſue being joined theregn, there was * 
a vent for the plaintiff with 30s. damages and 30. coſta. The judge not baving- certified, 
court were unanimouſly of opinion that the plaintiff was entitled to no more cofts than damages. A 
Buller, J. founded his opinion on the former determinations being wrong, becauſe after 
of extra viam the caſe was exactly the ſame as if not guilty had been originally pleaded, 
. iffue the title could not have come in queſtion. Cochran v. Harriſon, Tria. 22 O. 3. 
Coſts, $2. Prat. 653. 8. C. Per nomen Cocke:ill v. Allanſon, Bull. Ni. 730. 
| in Hullock's Law of Cofts, $6. who remarks, that from the note of this caſe in Ni. Pri. 
ſeem to be the opinion of Mr. J. Buller that the ipal which governed the reſolution in 
extends to deprive a plaintiff of full coſts without a certificate, in caſes where a right of way 
as in 2 Lev. 234. and a replication of extra wiaw and not guilty thereto. But Mr. H. 
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11. In an action of treſpaſs. the jury gave 3. 4d. damages, 
and alſo 407. Eoſts, and the prothonotary allowed 6s. 8 d. the 
capiatur fine, in all 50 . It was infiſted that the judgment was 
erroneous, becauſe ths jury had allowed more coſts — damages; 
but the court over - ruled the objection, for the jury are not bound 
by the ſtatute; and the prothonotary muſt fign judgment accord - 
ing to the verdict : and as to the capiatur fine, the prothonotary 
is directed by the 5 &6 V. & M. to allow it to the plaintiff in 
increaſe of cofts. Watkinſon v. Swyer and another, Eaft. 1 G. 2. 

: Rep. Ca. Pra. C. J. 44. | | 8 
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for treſpaſs + 
; | with cattle, 
a dy and breaking ; 
the hedges and fences, and 1d. damages. Coſts refuſed, there being 
trees. 


| I 1 » Eaſt. G. x. Buab, 167. So for 
Yar * le Colts (Ag). 
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13. In an action for words, the plaintiff laid ſpecial 


i — ay x Verdict pro guer. and 205. 

a motion for colts it was objected, that the . | 

intiff had not any where alleged that ſhe was capable of con- 
n FR Ee3 _ tracking | 
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OY POND. and that there was no um of marriage 
ſet and a communication of marriage could not be intended. 
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”# a Sal per cur. There is a colloquium of ee ſet forth 


in the declaration; it is not neceſſary for the plaintiff to allege 
- he was capable of marriage; if it was otherwiſe, it would have. 
been a defence at the trial it is faid, per quad maritagium amiſit, 


wich is ſufficient, and plaintiff had full coſts. Roberts v. Holy- 


well; Kaff. 5 G. 2. Kel. 64. ee e ye 
. 14. In treſpaſs, wherever the freehold might have come in 
S. . queſtion, the judge's certificate is neceſſary to entitle the plaintiff 
do full coſts, if the jury find the damages under 40s, Dixie, 
5 0 Somerfield and others, Trin. 5 & 6 G. 2. Rep. Ca. Pract. 
mn, 5. In an action of treſpaſs by the maſter for beating his ſer- 


tr 3 %,½%6ꝓ  yant per quad ſervitium amiſet, damages were given under 40 7. 


It aas moved to have full coſts, for that this is a ſpecial action, 


and not an action of aſſault and battery within the fat. 22 & 23 


Car. 2. c. 9. as it is expreſsly held in Sal. 206.; and per cur. the 
full coſts were granted. Hall v. Lawton, Eaft. 7 G. 2, 
16. In an action of treſpaſs for an affault, and tearing and 
fpoiling the plaintiff's clothes which be was clothed with, a ver- 
dict was found for the plaintiff with 1 d. damages, and 40 f. coſts 
given by the jury. It being queſtioned what colts the plaintiff 
—_— be allowed, the court agreed that he ſhould have full coſts, 
and 


— 
ab + - for it is not an ation of aſſault and battery within the ſtatute of 
22 & 23 Car. 2. c. 2. for the tearing and ſpoiling the plaintiff's 


the 

him 
threw bim x EH ba 6 Ys 

- damn upon, clothes, which is joined with it, is founded on an injury done to 
the ground, his property, and the verdict is general for the plaintiff, Carru- 
— thers V. Lamb 7 "Mich. 8 G. 2. Rep. Ca. Pract. C. B. 108. 
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of carefiing cold, but- ſpoiled his clothes, c. Upon a motion to tax the plain- 
Loughborouzh, C. J. ſaid wa» much perplexity. in-motions of this fort, 

ſeemed. to bim to be, that where the jury. do not find 401. damages, there ſhould be no 
the throwing the water 
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ive fat. But the plaintiff muuſt recover 4 
had found the truth of the allegation, the plaintiff would have been entitled to 


ef 

Ay net "that 

be in t would baus 
dern more Tolty, Eaſt. 
27 0 


after 


though no certificate was given by the judge who tried the cauſe, 


1 + @ 


4 


tion, and therefore it was requiſite that the judge ſhould have 


rule was refuſed. 1bbetſon v. Brown, E. 11 G. 2. Rep. Ca. * 


the way of his trade, ſpecial damage was laid, and the plaintiff 89 to 


. 


| Colts. 
'vfianimous that the plaintiff was entitled to no mote coſts then damaged, 
are two courſes marked out for judges in caſes of this kind, one by the fat, 43 Eliz. the 
& 23 Car. 2. The firſt and beſt determination is in 3 3 but . 
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per Gould, J.-— 


Fr 


Jt 


of ſubtle reaſoning and diſtinction. Yet I think that the beſt conſtruction which be anſwers t 
of the legiſlature and puts a _ all frivolous actions, by reſtraining more coſts thas | 


4 


1 


1 


being allowed in the caſes ſpeci If therefore the declaration tates the tearing of the clothes tg he 
done at the ſame time with the beating, the coutt will conſtrue it ſo as to liſh the abj the 
flatute, and will hold the tearing to be part of the ſame act and a conſequence of the battery, It was 
well determined in Walker's caſe, 4 Co. 41+ b. adtunc er ibidem united and coupled all whether. Mears 


v. Greenaway, Mich. 30 O. 3. 1 H. Blackſt. 291. 8. P. Lockwood v. Stannard, Hil, 44 
5 Term Rep, K. B. 482. | 


17. In treſpaſs guare clauſum it, and for bre 2 door, 3.C, nA 
the plaintiff laid ſpecial 2 his declaration. e jury N, 
found the ſpecial matter for the defendant, and the reſt for the — 
plaintiff, with 5 5. damages. Held, that the ſpecial matter being 
found for the defendant, the reſt was for à treſpaſs againſt the 
plaintiff 's freehold, the title of which might have come in queſ- 


© 
” Pp 


certified in order to entitle the plaintiff to full coits. Tomlinſon v. 
White and another, Eafl. 8 G. 2. Rep. Ca. Pra8. C. P. 117. % 
18. Treſpaſs for taking vi et armis plaintiff*s horſe, and ſending 

and conveying it from R. to G. On non cul. verdict for plaintiff, 
with 1s. 6d. damages. Full coſts were allowed. v. 
Jiſer, Trin. 10 & 11 G. 2. Rep. temp. Hardw. 3755 * tres 
19. Treſpaſs for breaking plaintiff 's cloſe, c. Plea common 8. C. Pratt. 
bar and new affignment, to which the defendant pleaded non. cul. RS: 5 B, 
Verdict for plaintiff, with 5 f. damages. To a motion to aflow- 1, % 
the plaintiff full coſts, it was objected by the defendant, and Ferm; 
agreed by the court that this was no ſpecial pleading; and the _ (F)s 


: 


Pract. C. B. 149. n be 
20. In an action for ſlanderous words the defendant juſtified, .S.C.Barnes, 
the jury found 1d. damages, and 40s. colts. The pre 3 MS 
having allowed full coſts, and the defendant being taken in exe- 

cution, the court on motion directed that the money levied (the 

plaintiff deducting 2/. and 1 d.) to be returned to the deſendant. 

The plaintiff to pay coſts, and by conſent the defendant to bring wa 
no action. The plaintiff not having proved any ſpecial damage, 
he is not entitled to full coſts ; the pleading a juſtification does 
not alter the caſe. Dover v. Robinſon, Eat 13 G. 2. Frag. * 


Reg. C. B. 111. | Fama, 
21. In treſpaſs for entering his houſe, and taking his meat, 
ſpecifying quantities and kinds, half a guinea damages were given, 
and full colts were awarded; for as to the goods, it is in 2 
ture of an action of troyer, and there is to all purpoſes n 
aſportation. Smith v. Clarke & al. Haft. 1 4 „1130. 
pO 


22. In an action for ſlanderous words ſpoken of the plaintiff in Ay e 


recovered. 2 d. damages; and the queſtion was, whether he 12 2 C. 
;ſhould have any more coſts than damages under the far. 21 Fac. f. : 
«£15. % 6. Por cur.—Plaintiff can have tio more coſts than «the - 
damages: the true dillinction is, that whete the worde ate n 


[ 


* 


by. 


4 Cvſts. 
themſelves without the 
in the act, and plaintiff can have no more (coſts than 
z but where the words are not actionable in themſelves, 
action is maintainable only with to the ſpecial 
damage, then it is a caſe at large and out of the ſtatute, and the 
. if he recovers any damage, will be entitled to full coſts. 
the words are 3 (as in the 1 the 
| ſpecial damages are to be conſidered merel way of aggrava- 
tion, and no notice ought to be taken o — in the Wdid, 
ich muſt be generally guilty or not guilty. Turner v. Horton, 
. 16 G. 2. Barnes, 132. "8 + 5 2: 7 
——. Seen rite bake 

* 0 * 
>. . v. Glaſs, Hil. 25 ©. 2. 2 ſor gs ( fecha 
GG Ae ne — — = op 

ſpecial damage. Mitchell, widow, v. Younghuſband, Mich. 28 G. 2. Barnes, 135. 

The reaſon ſeems to be that the ftatute expreſily mentivas actions of flander ; but if the words de 
i an aQtion in reſpeR of the ſpetial damages refuliing therefrom, and are not in 
e 92 eee Per cur. 


K it, the court cannot preſurde 
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defendant may have cofts, which in arreft of judgment he cannot have. 1b. In an action for words 
there was a call laid about the plaintiff's trade, and alſo a ſpeci laid that he had loſt his 

i the words. in queſtion were, Thou art a rogue, and thou 
j for the plaintiff, and it was moved 
« thou haſt cheated me of ſeveral 


[1 
[ 


fag 35 G. 3. 2 H. Blckf, 337. 
for 


22. In an action of treſpaſs taking and catrying away ſand 
th 5 ict for the plaintiff, and leſs than 406. damages; 
by and Filler, C. J. certified they were the proper damages upon the 
the court f ff. 43 Eliz. c. 6., and the court would not allow more coſts 
e. y. that * than damages. White v. Smith, Kgl. 17 G. 2. cited 1 Milt 94. 

eben the 43 Elis. c. 6. may be granted after the trial of the cluſe; nnd ft was faid by Willes, C. J- 


© that heremembered the granting of a certificate thereupon fix months after the trial of the cauſe. Hollaud 


v. Gare, Tü 45 G. 2- Sayer's Law of Coſts, is. * 


Ia the en 
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laintiff, and ſ 
pulling down a 
and carrying away other good 
8 
: premiſes, except taking and carrying away oods 
chatels. Damages 57, cofly 57. au 28 to taking and carrying 
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ſperial damages, that is a caſe 


- mot to be aftionable and no ſpecial damage interferes, the plaintiff ought to be nonſuited, that the 
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2 28 & 220 


will in 
„ lately.”  { Willes, 2 was the firſt judge who certified 


4 


a wo 44. ac wt: <td we tr; 


Colts. ; | 423. . 
away the 8 chattels not guilty, No cettificate by « R 
the judge that the aſfault and battery was ſufficiently proved, or i, nrg 
that the freehold or n queſtion, /ecundum | « githout a 
flat. 22 & 23 Car. 2. c. 9. /. 136.3 and for want thereof, after * cenificate 
the prothonotary had taxed 2 full coſts, defendant obtained f* — 
a rule to ſhew cauſe why the taxation ſhould not be ſet aſide, n © - 
which rule, after hearing counſel on both ſides, was diſcharged by « ftaure 
the court. Miſbourne v. Reade, Trin. 17 & 18 G. 2, Barnes, 134. — 


« I dv not at all rel an aſperta it or the ſpoliation of a chattel, but lay them quite out of the 
„ caſe. What I ly cone. le, dem ohe glatatiFie a> cafe who: the damopaoigs wdtrRes GAs 
« certificate of a judge to entitle him to full coſts; but either in actions of aſſault and battery or weſpaſs 
% quare clauſum fregit, which is the foundation of the judgments in the caſes of Venn v. Phillips, 
44 1 Salk, 208. cited in Gilb. 197. 6 Vin. Ab. 357. and Thompſon v. Berry, C. B. EstG. '7 G. 2. 
4% on both which cafes 1 found myſelf; the judges in neither of thoſe caſes paid any regard to the ſpo- 
« Jiation or aſpcrtavit, In Vena v. Phillips the court would not go upon the oſpertovit of the hay, for 
«© of that the deſendant was not found guilty, nor would they go upon the ſpoliation or deftruftion of the 
«© ſheep, as appears from the reaſons they give in the caſe, which are that that ſtatute only extends to ſuch 
*« caſes where the judges can certify, and they can certify only in aſſault and battery, and treſpaſs quare 
1 clay 4; for the 22 & 24 Car. 2. as to all other caſes but thoſe two, leaves them upon the 
« 43 Elis. th anne is hems han fre ot ee en 
66 . ¼—T— v ] ³ OO CINE 
4 fregjt, unleſs the judge certifies purſuant to the But as to all other actions I 
<6 can be no certificate upon the 23 & 23 Car. 2. as debt, aſſumpſit, trover, treſpaſs, for ſpoiling his 
% goods or taking his goods, &c. they ſhall be confidered out of the ftatute 22 & 24 Car. 2., and in ſuch 
«« cafes the plaintiff (though his damages are found to be under 405.) ſhall be entitled to full coſts by 
the ſtatute of Glouceſter ; but if the judge thinks the ſuit very frivolous and vexatious, he may de - 
„ prive the plaiatiff of the benefit of the ſtatute of Glouceſter by certifying under the ftat. 43 Eliz., by 
© which the plaintiff will be entitled to no ——— Lern 
« fit 3 and ] that good ſtatute 25 way by certi upon it very 
d WA the een of coſts, 


« guilty of the 
c ſtat. 22 K 24 Car, ., 
« the aſſault, battery, and 


2 H thall 
«« battery was ſu dy prone 
« muſt have full coſts a og the defendant is found guilty of the affault, 
cc » and wound} for, as the defendant is found guilty of other things in the declaration, 
the pail in lacy e ra, full caſts the igding us the aſſault and battery ſhall 
« make no alteration. It is objeQted that the treſpaſs of breaking the ſtandard and roller is 
10 (ach © treſpaſs wherein the title of the land might come in queſtion, and ſo a certificate is neceſſary 
to carry coſts : but the title of the land in this caſe could not come in queſtion as the ſtatute requires, 
« which ſays, that the plaintiff ſhall have no more costs than es where the damages are under 
4 40 1. vnleſs- the judge certifies that the freehold or title of N 
« came chiefly in queſtion : now this treſpaſs upon the ſtandard and roller is not laid to be done on the 
* lend of the plaintiff, or on any particular land, but generally in the pariſh of A., which plainly ſhe e 
<< that the title of the land could not come in queſtion 3s the ſtatute requires; an4 ſo out of the ſtatute, 
4 and no need of a certifying in the meaning of the ttature ; and it would be impoſſible to be made 
« In this caſe, there being no land laid in the declaration. IJ found my op:nion_upon the reaſon in 


8 


the land mentioned in the declaration 


. «© Salk. 208. Venn v. Phillips, and Thompſon v. Berry, Eaſt. 7 G. 2. C. B. without regard to 


ie or ſpoliation, which is, that there is 00 within the fat. 21 & 24 Car. 2. but gare 
— PPP 
= itled to full cofts upon the ftatute of Glouceſter, without any ecrti- 
ſtar. 23 & 23 Car, 2., unleſs he is prevented of that benefit a certificate upon the 
my ogjnion, the plaintiff Milbourne is entitled to his full cofts.” — 
intiff muſt 8 N «© meption the 
it is true that dot only in mayhem, but in a wounding ſpeci 
ee 
J but this is laid as a genezal wounding, and thrown in of 
5 6 courſe ; 
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ill be entitled to full cofts, although his damages exceed not «5 ., and thoug 
-«6 the judge bath not certified ; and | go upon this foundation, becauſe ſuch a conſtruction wi 


be 
e the benefit of the defendant, for the plaintiff is leſs vexatious, by including all the injuries in 
5 aftion, he might have ſeparated his cauſes of action and divided them into that 


wi 
two ſuits, fo 
of both actions; upon 
; i our 
* conftruQtion only pay the cofts of one action. (Here he cited the caſe of Lately v. Fry, 6 
Abr. 354- Com. Rep. 19, 20., as being applicable in reaſoning.) There a ſpoliation in 
£ cafe, upon which the party might have brought his ſeparate action, and have recovered full cofts 
. without a certificate, I am of opinion that the p'aintiff Milbourne is entitled to recover his full 
. « colts,” Vide the whole of the arguments of theſe two judges in 3 Will. 323. &c. Vide poſt, pl. 31. 


 Fide pl. 23: 25. Treſpaſs for aſſaulting the plaintiff, ſtopping his waggon, 

= and taking away a cart-rope ; the defendant juſtifies under a pre- 

reſerveq ſcriptive right to toll, for which he took the cart-rope as a diſtreſs: 

in an ation the plaintiff replies, that the defendant did not demand the toll 
— before he diſtrained the cart- rope, and thereupon iſſue being 
- that the ac- * joined, the plaintiff had a verdict and 17. Gd. damages. Burnett, J. 
— 3 who tried the cauſe, certified upon the fat. 43 Elia. c. 6. in theſe 
| —＋ 4c. words: I do hereby certify, that the damages to be recovered in 


the _ * more.” A motion being made for full coſts, they were denied. 
the taking And per Denmſon, J.— This is a new caſe; I have heard it ſaid, 


— which the jury ought to give and no more, ſo that it might appear 
was j t the action ought properly to have been brought in an inferior 
vpon a tra- court, then the 8 court was to allow no more coſts than 

ere are many actions, and this is one of them, 


damages. I think t 


e,; Yerly\ 2s the preſcription and right to the toll. The ſtatute of 


Paintiff 

und that | | * 
mrs tificate deprives the plaintiff of full coſts, the other by certificate 
* entitles him to them: but notwithſtavding I think this is 8 proper 
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Sion to be brought here, yet, as the judge has certified; I carl? uren he 
not ſee how this court can adjudge directly contrary to an act of 4 — | 
parliament.” Tbe action of battery was poflibly put into the fat. den s 
43 Eliz. becauſe it might be then thought that ſuch action would whether the 
not lie in the county court, and to be ſure it will not with vi er Pandit... 


armir; but 1 do not know but it will lie withoat vi & aro; dna, 
Walker v. Robinſon, Trin. 18 19 G. 2. 1 Will. 93, rw ag 


mages? It was holden that be ought rot. And per Denniſon, J.—It has been faid thet this is not 0 
caſe in which a certificate ought to be granted upon the 43 Elis. c. 6., an intereſt im land being in 
queſtion ; and the caſe of ler v. Fluch, 2 Lev. 234. has been relied upon, in which it was bolden 
that the plaintiff, for whom a verdict was found upon an iſſue joined on a plea of ert ua was enti- 
tled to full coffs. But in that caſe the extent of the way, and, conſequently, an i in land, was 
directiy in queſtion z whereas in the piefſent caſe the iſſue is collateral to plaintiff's intereſt zu the 
land demiſed. Howard v Cbechire, Mich, 29 G. 2. Sayer, 250. There ie. a note of 'acother point 
in the caſe of Howerd and Cheſhire, viz. Th: plaintiff pleads not guilty and a juſtification, and upon 
iſſue joined the plaintiff had a verdiQ with 1 d. damages. 1 he judge did not certify that the defendans 
bad a probable cauſe to plead the matter pleaded in juſlification, but there was a certificate- upon 

3 Elis. ; the queſtion was, whether the plaintiff ought to have the coſts of the pies of juſtifications 
k was holden not, for the words of the tat. 4 Ann. c. 16... are oni that coſts. ſhall in fuch caſe" be 
given at the diſcretion of the court; and it has been reſolved at a meeting of all the judges, that 


i 


= 


there be a ceitificate upon the 43 Elis. the plaintiff ſhall not have the coſts of any plea pleaded with 
leave of the court, although the iſſue thereupon joined be ſound for him; and the judge bave not 
certified that the defendant had a probable caule for pleading_the matter therein pleaded. Sayer 450. 
In an action of treſpaſs vi et armis for beating the plaintiff's dog, per quod he. was hurt, and the 
plaintiff loft the uſe of him; the defendant pleaded the general iſſue, and the plaintiff recovered 1 5. 
damages 3 and Lord Kenyon, C. J. who tried the cauſe, certified under the 43 Elis. c. 6. that the 
damages were under 40s. A motion was made to ſet afide the certificate, on the ground that the 
ſtatute only applied to th ſe actions which could be brought in the county court, and. that of courſe i 

did not extend to an action wi ct armis. Sed per Lord Kenyon, C. ] —It ſeems to me that this eaſe 


to 

comes within the ſtatute which extends to all perſonal actions not being for any title of lands, 
any battery; and on the maxim exceptie probat regulum it includes all other actions wi et armir, It ie 
true that an action vi er armis cannot be brovght in a county court, but therg ace other inferior 

which by charter have a power of trying actions wi et arm. The court were extremely clear that the 
ſtature extended to the preſent caſe, and diſcharged the rule. Dand v. Sexton, Hil. 29 G. 3. 3 Term 
Rep. K. B. 37. Vide gel, pl. 30. N | N 

26. Plaintiff declared in one count for a treſpaſs upon land, and 

in another for taking and carrying away a hog. A general ver- 
diet being found for the plaintiff with damages under 405., and 
the judge not having certified, the queſtion was, if the plaintiff 
ought to have fult coſts. It was holden that he ought; and pr ? 
Lee, C. J.— There could not in this caſe be a certificate the 

fecond count, and it has been frequently holden, that if there be 

one count in a declaration upon which the judge could not.cer= _ 

tify, and the iflue thereupon joined found for the-plaintif, he is 
entitled to full coſts, this not being a cafe within 22 & 24 Cor. 2. 

# 9. Knightley v. Buxton, Hil." 23 G. 2. s Law of 2 39. 
27. In an action for feveral treſpaſſes (int al.), a treſpaſs in 
4, and H. with cattle, and bruiſing, preſſing, and ſpoiling plain. 
üff's apples, (viz.) 2 buſhels of apples there found; the 
jury found for the plaintiff as to the particular treſpaſs, and the 
reſidue for the defendant; the queſtion being whether the plaintiff 


E 


| ſhould have full coſts or not ; but it was determined againſt bim. 


The apples, for ought that appears by the dectaration, might be 
not laid to be ibidem creſcond but ihiuem in- 
had the merits of the cauſe before them ; the 
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nothing more. On the words * breaking and enterin the free- 
6% hold” might have come in queſtion. Appleton v. Smith, Hil. 
2 G. 3. Burr. 1282. | < 
30. Caſe upon afſumpſt, the defendant pleaded a tender of 
105. 6d., which plaintiff took out of the court, and pro» 
ceeded for more. There was a verdict for plaintiff, damages 1/. 15.3 
and the judge certified under the flat. 43 Elz. c. 6. that the 
damages to be recovered in the action did not amount to 40 5., 
but to 1/4. 1-5., and no more. It was moved that the | 
might tax the plaintiff his coſts de increments, and alleged that 
the judge ought not to have certified becauſe of the plea of ten- 
der, which being found falſe, he had by his own wrong pleadin 
increaſed the coſts; and on the other ſtatutes, where x pany 
ſpecial pleading, the plaintiff is entitled to his coſts, and if de- 
ſendant remove a cauſe out of an inferior court he is not entitled 
to ot 2 8 RR own fault to _— the 
cau thereby put ntiff to greater expences ; /ed per 
cur.— This action i car ae. and the plea of tender does 
not alter the caſe. v. Robbins, Eaft. 5 G. 3. 2 Will. 258. 
31. In an action of treſpaſs againſt defendant for crim. con. AC. Blackf, 
with the plaintiff's wife, wherein the plaintiff declared that the * 
defendant vi et armis made an aſſault upon C. his wife, and then 3 
and there debauched, c., per quad he loſt the comfort and ſociety 
of his ſaid wife, cr. The defendant non cul., where - 
upon ifſue being joined, the plaintiff recovered 10. 1 14. 6d. 
damages, and the like coſts. prothonotary taxed the plain- 
tiff's coſts de increments, upon which the defendant applied to the - 


nnn 


| and court to ſet aſide the taxation, alleging this to be an action of 
nade. treſpaſs, aſſault, and battery, and that as the judge had not cer- 
* tified under the fat. 22 & 23 Car. 2. c. 9. 7 136. the plaintiff 
was entitled to no more coſts damages. For the plaintiff it 
= was inſiſted on the contrary, that this was not an action of aſ- 
Aden, ſault and battery, but that the giſt and ſubſtance of the action 
t was was the crim. con. (Vide Bull: Ni. Pri. 28.) Beſides, to bring the 
ad caſe within the fat. Car. 2., there muſt have been a battery aa 
* well as an aſſault laid in the declaration; but there was no ſuch 
fact therein alleged, and therefore the plaintiff was well entitled 
kin to his full coſts; and of that opinion was the whole court. 
oi Batchelor v. Bigg, Mich. 13 G. 3. 3 Will. 319. a ALE 
and 32. Declaration in treſpaſs for ing and entering plaintiff's 
and free warren, and chaſing, hunting, killing divers foxes, 
Jory hares, &c. of the plaintiff, and taking away other his 
| for and chattels, On not guilty pleaded the defendant was found 
cate guilty of breaking and entering the free warren of the. plaintiff, 
tion and chafing and hunting one hare. Damages 6d., and not guilty | 
than as to the reſidue.” The plaintiff moved to be allowed full coſts, 
an which were granted him: for in actions inſtituted mere! 
breaking free warrens it is impoſlible the title of the ſoil 
rely come'in queſtion ; for both may concur in one 
and et the title to the free warren is always collateral to that 
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= *% 


afaulting 


and feiz- 
ing, drag- 


and hauling 
him with 
great ſorce. 
TD 
iſſue ; and, 
x 
ſeizing, 
dragging, 
— 
ng, the 


| 


the plaintiff, © 


zuftificacion ; 


Colis, 


land, for a man may have free warren i abene Ghs.. Beſides the 


hare ſo hunted was the perſonal property of the owner of the free 
warren, and if any injury be done to perſonal property, that will 
take it out of the, ſtatute, and entitle the plaintiff to full coſts. 
Lord Dacre v. Tebb, Eft, 17 G. 3. Black. 1151. 

33- Treſpaſs on lands on a certain day, aud on divers other 
days, Sc. The defendant pleaded two ſpecial pleas of juſlifica- 
tion on the particular day. 'The plaintiff in two new aſſignments 
replied, that the treſpaſs was committed on other days, and on 
He occaſions, Sc. On both theſe iſſues. were taken, which 
were found for the plaintiff with 15. damages. At the trial the 

ſpals appeared to be wilful, but there was no certificate by the 

dee to that effect. However, it was agreed by both parties to 
7 the queſtion whether the plaintiff ſhould have his coſts 

n the ſpecial pleas as if the judge had granted a certificate, he 
being ready to certify. Per Buller, J. — This is not like a decla- 
ration Cakding of ſeveral counts, to ſome of which only there 
are pleas of juſtification. The plaintiff here, with a view perhaps 
to have coſts, has taken in the whole complaint in one count; 
the defendant by his pleas did not juſtify. the whole, and therefore 


 .- the plaintiff was obliged to make a new aſſignment. The Maſter 


ſays he has ng doubt in this caſe ; and according to the conſtant 
xraQtice the plaintiff is entitled to all the coſts of the pleadings. 
undry v. Sturt, Hil. 27 G. 3. 1 Term Rep. K. B. 636. 


Treſpaſs ſor 34. To a declaration in treſpaſs for aſſault and battery the 


defendant pleaded the general iſſue to the whole, and juſtified the 
aſſault only. Replication de injura ſua, &c,; and on the trial a 


verdict was entered for the plaiptiff with 15. damages; and coſts 
Dog, Pulling, 40. It was contended, that wherever there is a double plea 
under the 4 & 5 Ann. c. 16. //4& 5., and the plaintiff obtains 


a verdict, he is entitled to full coſts. Sed per cur. That ſtatute 
only gives the coſts of thoſe pleadings, therefore the queſtion 
INE determined by the 22 & 23 Car. 2. c. 9. It is true, 
that if the plea of juſtification extend to the battery as well as 
the aſſault, it has been held that no certificate is neceſſary, the 
juſtiication being tantamount to it; but here the battery is not 
zuſtified, neither is there any certificate that the battery was 
proved, therefore the plaintiff is entitled to no more colts than 
damages. Page v. Creed, Trin. 29 G. 3. 3 Term Rep. X. B. 391. 


4 injuria fas, and on ths trial the pliiotiff fad u verdiek on both Illes, with one farthing damages. 
ST ke tifF his full coſts, an appiication was made to the court, and 
it was held he was entitled to them. Lord Kenyon ſaid, this caſe was very diſtinguiſhable from the caſe 


of - Creed, where the juſt was confined to the aſſault ing neither 
zee ee 
had recovered damages 8nder 408. was than 


entitled coſty — ta * 

to no mere | 

where the juſtification goes to the battery it has been the 
a that if this were res integra he 

; plaintiff. Smith v. Edge, Hil. 36 C. 3. 6 Term Rep, 


Colts. 429 
broke down the fences, c. and the materials thereof, to wit, c, with cattle, 
took and carried away, &c, c. and then and there ejected, c. ror we 
the plaintiff from the poſſeſſion of his ſaid cloſe. The defendant pleaded, 28, 
pleaded, firſt, non cul. ; ſecond, a plea of licence to all the treſpaſſes ia; 
in the declaration, The plaintiff had a verdict with 15. damages, jig rg 
and 4os. coſts; but the judge did not certify. It being made a thetreſpaſſes 
queſtion whether the plaintiff was entitled to his full colts or not, da invo- 
the court declared the rule to be, that where there is a ſpecial nor 
plea of juſtification found againſt the defendant, the plaintiff is ameads; 
entitled to his full colts, and that the prackice was the ſame, 3% 20 
in both courts. , Redridge v. Palmer, Mich. 32 G. 3. 2 H. 4, feof. 
Blackſt, 2. 50 * . OT. | 3 
4th, that the cattle e caped on account of the fences being out · f repair ; th, a licence. «wp the 
ſpecial pleas, except that 
lar p'eas and ifſues taken on them, on which a general verdict was found for the plaintiff with 5 f. da. 
mages; but the judge did not certify. The plaintiff) was allowed his full coſts on the authority of the 
caſe of Redridge v. Palmer. Comer v. Baker, Trin. 34 G. 3. 2 H. Blackſt. 3414. 2 4 


36. If it appear that a treſpaſs, however trifling, was com- S. P. Swin- 
mitted after notice, the judge is bound to certify under the flat. eren :... 
8 9. 3. c. 11. / 4. Reynaldt v. Edwards, Mich. 35 G. 3. Wang 
6 Term Rep. X. B. 11. C. B. 


which caſe 
two others were cited, Davenport v. Merchant and Perrott v. Townſend, where the ſame rule had been 


37. Treſpaſs againſt the defendant for breaking and entering 
the plaintiff's clole, breaking up a ſaw- pit, and taking and carry- 
ing away the materials, and converting them to his own uſe. The 
plaintiff proved the treſpaſs as laid; but it was alſo proved that 
the materials carried away were brought back and reſtored, and 
that the expences of reſtoring the ſaw-pit to its former condition 
amounted to only 77. 6.d., for which ſum the plaintiff had a 
verdict. A queſtion being raiſed about the coſts, Eyre, C. J. at : 
Ny Prius ruled, that the taking away being proved entitled the 
plaintiff to full coſts, and that it was not neceſſary to-prove a 
converſion further than in aggravation of damages ;- ſo that the 
evidence of the carrying away was alone ſufficient to entitle the 
plaintiff to full coſts. _ But afterwards, upon a rule to ſhew cauſe 
why the prothonotary ſhould not review his taxation of coſts, he 
having taxed full coſts, cauſe being ſhewn before Buller, J. 
ſitting alone in Bank, that learned Judge was of opinion that the 
plaintiff was entitled to no more coſts than damages. Quere 


therefore? Richardſon v. Tomlin, Mich.' 35 G. 3. Eſpinaſſe's 


Caſes, 255: * CREE 
38. In treſpaſs the plaintiff declared that the defendant, with 
force and arms, flung and threw divers ſtones at and againſt the 
windows of the plaintiff of and belonging to a certain houſe of 
him the ſaid plaintiff, and with the ſaid ſtones broke divers, to 
wit, two hundred pains of glaſs belonging to the ſaid windows, 
of great value, c.; and on the general iſſue pleaded had a+ 
yerdieh with damages under 404. The coun were clearly of 
'* : ; 9 | op j 3% , 


of the licence, there. were new allignments, and to the new affignments fimi» - 


TS 
opinion, that this came within the fat, 22 & 23 Car. 2. c. g.; 
and Lawrence, J. added, that bac wed tha Pal ; 
might have given liberum tenementum in evidence, and ſhewn that ( 
this was his own houſe, and conſequently that the title might 
have come in queſtion. Adlem v. Grinaway, Eaft. 35 G. 3, 
6 Term Rep. X. B. 281. : 3 
39. After verdict for the plaintiff with 17. damages in an 
achion for meſne profits, the Maſter only allowed 15. damages. 
An application was made to the court for full coſts, but they 
were denied, becauſe the judge might haye certified under the far. 
22 & 23 Car. 2. c. 9. that the freehold or title was chiefly in 
queſtion. Doe v. Davies, Hil. 36 G. 3. 6 Term Rep. B. R. 593. 


Sarge. 0 ½) How alleſſed or tried. 


' FideCa- 1. Af OTION for treble coſts againſt the proſecutor of an in- 
_ M arr ore — for uſing the trade of a 
_ glover, upon an afhdavit that he was a ſoldier, and diſbanded b 

263. virtue of the flat. ro&@11ÞW. 3. c. 11. The doubt in this 

was, how theſe coſts ſhould be come at, whether by rule of court 
upon the affidavit, or by a ſuggeſtion of the matter upon the re- 
cord. _ the authority of the caſes, Bateman v. Wallis, Trin. 
oW.3.B. R. Rot: 588. Brampton v. Crabb, Hil. 3 G. 1. Str. 46. 
the coutt ordered a ſuggeſtion to be made, not quod conflat curie 
ſuper examinationem, but quad conflaj curie ſuper ſacramentum duorum 
credibilium teftium quod, &c. and then award the coſts, Rex v. 
- Poland, Eaft. 3 G. 1. Str. 19. 1 
2. Error of a judgment in C. B. in caſe. upon ſeyeral promiſes, 
on the inquiry damages are given ſeparately et pro miſts et cuftagiis 
ad viginti ſolides, and then the plaintiff releaſes the damages as to. 
two of the counts, and has judgment for the reſidue with coſts de 
EET incremento, Objection, that the 204. coſts given by the jury went 
to the whole, whereas the plaintiff by the releaſe confeſſes he has 
a cauſe of action but as to part. Sed per cur. All the precedents 
are ſo; the jury give the ſame coſts in all caſes; and if the de- 
fendant is put to any particular expence as to the bad count, the 

court can make him an allowance in the coſts they give de incre- g 

oh aps. Judgment affirmed. Cuthr v. Goodwin, Eqft. 7 G. 1. 5 
» 420. | 1 : 
| *. conviction upon the fat. 6 G. 1. c. 48. / 1. ordering, 

z mongſt other things in general terms, that the defendant ſhall pay , 
the charges attending the conviction, is bad ; it ought to aſcertain 
the ſum the defendant ſhall pay for thoſe charges ; for while 
remains uncertain, the defendant, if cotnmitted for non-pay- 


BZ 0 be releaſed. Rex v. 4b. Hall, Eoft. 14 
| 4. Under the flat. 4 Ann. e. 16. the quantuis only of the coſts 
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from trying his cauſe until he had paid the coſts for not going 
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(P) Payment enforced. How, Or new Actions $Vizx 363. 
ſtopped. | 1 


I. PLAINTIFF in ejectment had a rule for a trial at bar, but it Plaintiff de- 
being upon the demiſe of a wrong perſon, he delivered a gag ia 
new ejectment, and coming again for a trial at bar the court 7. demiſe, 
would not grant it, but upon payment of coſts of the former to which noe 
ejectment. Lord Coningsby's Caſe, Hil, 9 G. 1. Str. 547. 1 
fterwards neceffiry to add the demi ejement on 
double 9 to ſtay the err the — of — 
firſt ; but it was denied, the court ſaying, it was never done but where it appeared the party was vexa- 


tious or had run the defendant to great expence, which was Lord Coningiby's caſe. Short v. King, 
Mich. 12 O. 1. Str. 680; | q 


2. After verdi& for the defendant in ejectment, the plaintiff $.C. 8 Moi, 
brought a writ of error, and a new ejectment. It was moved to **5: 
ftay the proceedings in the ſecond, till the coſts of the former 
ejectment were paid. Et per cur. Unleſs the plaintiff can ſatisfy 
us, that the writ of error is brought with ſome other view than to 
keep off the payment of coſts, we will not ſuffer the plaintiff to 
proceed in the new ejectment. Grumble v. Bodilly, Trin. 9 G. 1. 


4. Defendant had given notice of trial by proviſo, but had nei- 
ther tried the cauſe nor countermanded the notice; upon which 
the plaintiff taxed the coſts, and demanded them of the defendant. 
The defendant gave notice a ſecond time of trial by proviſo, b 
upon application the court ordered the defendant to be ſtay 


to trial purſuant to the firſt notice. Walter v. Packer, 
2 G. 2. Prat. Reg. C. B. 405. , , 
4. Motion to ſtay proceedings in ejectment till the coſts of non It the plain. 
prof. for not entering the iſſue in a former ejectment for the ſame tif be 
lands were paid; the coſts of the non prof, had been demanded of 3 
the plaintiff's attorney, the plaintiff being beyond ſea. Rule ab- the former 
ſolute on affidavit of ſervice. Pendact v. Johnſon, Trin. 6 & q G. a. *Ronin | 
Pratt. Reg. C. B. 174. 5 ö r 
will not ſay the proceedings in the ſecond action. Benn, Leſſee of Mortimer, v. Denn, Trin. 13 C. 2. 
Pract. Reg. C. B. 175. 8. C. Barnes, 180, $f ; 


ich, 


5. The leſſors of the plaintiff delivered three ejectments in 8. c. And, 
C. B. and two in B. R. for the ſame tenements, and made the 297, but 
defendants attend at five aſſizes, but .countermanded in time to 
ſave coſts. Application was made to the court to ſtay the proceed- 
ings in the laſt ejectment till coſts paid of the former on account 
of the vexation z but the court would not do it, inaſmuch as the 
coſts were not demandable by the rules of the court. Thruflout- + 


ex dem. Parke & Ux. v. Troubleſome, Mich. 12 G. 2. Str. 1099, 


6. The court will not make a rule that proceedings in a ſecond s. P. Knock 
action ſhall be ſtayed, until coſts allowed in a former action for 2 
Vor. II. 4 i Ft | the 9 


£ 
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Keb. 62. the ſame cauſe be paid, except in caſes of ejectments. Pelli v. 
Re Thompſon, Mich. 14 G. 2. Fragt. Reg. C. B. 100. | 
ond ſea. Chapman v. Browne, Mich. 7 G. 2. ib, 163, Jide alſo Lazarus v. Pritchard, 


; 
i 
4 
5 
: 
: 
: 
F 
8 
E. 
F 
5 
: 


le in. It has been ſaid that the plaintiff can now prove ſomething which was not proved in 
of trover, and which will reduce the debt of the petitioning creditor to a lefs ſum than 100/. ; 
quantum of the petitioning creditor's debt was decided on by the Lord Chancellor, and muſt 
proved in the action of trover, the preſent action is quite vexatious. One of the reaſons for 
uch rule as is now applied for, in a ſecond action of ejectment, is, that a verdict in one 
ejectment cannot be pleaded in bar of another action for the ſame premiſes. This reaſ u holds 
ſent-caſe, inaſmuch as the verdict in the action of trover cannot be pleaded in bar of the 
t action of afſi t. Gravenor v. Cape and another, Eaſt. 9 G. 3. Sayer's Law of Colts, 245. 
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tte plaintiff was nonſuited, ſhould be paid. Rule abſolute. Moulton gui lam v. Bingham. Hil, 


27 G. 3. 2 Term Rep. K. B. cx n —Rule to ſhew cauſe why the proceedings in an action for a 
malicious ocatia Dads act ſtayed till the plaintiff had paid- the cofts of a judgment as in caſe 
of a nonſuĩt, andthe cofts taxed on a rule to ſhew cauſe why the judgment as in caſe of a nonſuit ſhould 
not be entered far not going on to trial in the former action, which was for the ſame cauſe. It appeared 
that the plaintiff had brought a writ of error to the nes, which had been nonproſſed, which 
ſhewed vexation. Lord MansGeld ſaid, if the plaintiff had paid the coſts on the rule being ſerved, the 
defendant ſhould baye paid the cofis of this application, and aſked whether the plaintiff was ready to pay 
the coſts now ? © to which no anſwer being returned, the court made the rule abſolute. Baldwyn v. 
Richards and another, Hil. 19 G. 3. 2 Term Rep. K. B. 511. u. 

The plaintiff was nonſuited in a former action of treſpaſs againſt the deſendant ſor taking his goods 
28 2 diſtreſs for rent, but brought a ſecond action for the ſame cauſe, and ſued in forma pauperis, being 
a priſoner in the K. B.; the defendant made an affidavit that be could not levy the coſts of the former 
action, the plaintiff not having any goods, and moved that the proceedings in the ſecond action ſhould 
be ſtayed till the coſts of the former were paid. The court made the rule for that purpoſe abſolute. 
Weſton v. Withers, Eaſt. 28 G. 3. 2 Term Rep. K. B. 511. Vide poſt, pl. 9. 13. 


In ſhewing +. There being judgment for the defendants in an ejectment 
* brought upon the demiſe of baron and feme, the feme after the 
#aying the death of her baron brought a new ejectment, in which ſome of 
proceeding: the former defendants were again made defendants. Upon appli- 
_— jap” Aron cation to ſtay her proceedings till the coſts of the firſt ejectment 
ejedtment, were paid, it was objected, that the former was on the joint de- 
br-vghr by miſe of baron and feme, and the rule was in the ſingular number 
fo ef me d demiſſor querentis fit onerabilis. Sed per cur. We are not go- 

| mg 


Ke. Deca OT IT 


b 
E 
re 
A 
F 
* 


bh 3T4% 7 3 ah 8. nd es * 


Aide 


— 
by 


Coſts, 433. 


ing to order the feme to pay coſts, but only to prevent her from plaintiff, 
being vexatious, which in 4 Mod. 379. is ſaid to be the founda- Wee be 
tion of theſe rules. Beſides, in this caſe ſhe proceeded after the chat the de- 
death of her baron, and therefore let the rule be to ſtay proceed- feadant had 
ings in this, until the coſts in the former action are paid. Doe _ _ 
ex dem. Ducheſs of Hamilton v. Hatherby and others, Eaft. 14 G. 2. not having + 
Str. 1152, | *, 
colts of the former nonſelt, which was in 1793, the colts of which had not been taped d Hil. 27963 


ſecondly, that there was another t now who was not a party to the former ejectment ; thirdly, 
that the preſent cement is for different lands in a different county; but 1 theſe 


objections, the rule was made abſolute. Keene ex dem. Angel v. Angel and another, Trin. 36 G. 3. 
6 Term Rep. B. R. 740. f 


8. The court of C. B. will ſtay the proceedings in an ejectment Same prac- 
brought in that court until the coſts of a former ejectment in —— | 
B. R. be paid; for the courts of We/tminſter-hall pay the ſame 2 
regard one for another, and conſider a former ejectment in 
another court as they do a former ejectment in the ſame court. 

Holdfaft ex dem. Hatter/by an Infant v. Jackſon, Trin. 17 & 18 G. 2. 
Barnes, 133. 


g. Upon a motion to ſtay the proceedings in an action (in C. B.) (a) The 


until the plaintiff had paid the coſts of two former actions, in the Sur of 


firſt of which having held the defendant to bail, he was nonproſſed hs — 


for want of a declaration, and in the ſecond no proceedings had itſelf to this 
been had after the defendant's appearance. Gould, J. was for wuls in an 


| ſtaying the proceedings. on account of the vexation; but De 2 


6. . 
Grey, C. J. and Blackflone, contra, for the merits had never been AD. 
tried (a), which was the foundation of all the precedents alleged 
for ſuch ſtay of proceedings. Nares, J. dubitante. Cox v. Chubb, 
Eaft. 12 G. 3. Black. 809. | 


10. In two ejectments brought ſucceſſively on the ſame demiſe, Smith ex 
the leſſor of the plaintiff proceeded ſo far as to ſtrike ſpecial juries, dem. in- 


and then ceaſed to proceed. He then brought a third, upon which Berg 


nardi 
the defendant applied to the court to ſtay the proceedings in that 8 


until the coſts in the two former actions ſhould be paid. Per cur. 13 U. 3. 
It does not appear that a rule like that now applied for has 8. C. 10 
ever been made, but is highly reaſonable it ſhould be for the fake there faid to 
of preventing vexation. Doe ex dem. Ginger v. Barnardifton, Egff. eve 0g 
13 G. 3. Sayer's Law of Cofts, 239. : 7 [Bay pro- 
ceedings in ejectment till the coſts of two former ejectments brought on the ſame title were paid; and it 
was alleged that in thoſe, upon the tenant's entering into the common rule, the leſſor of the plaintiff 
Had negle cted to enter into the conſent rule, and no further proceedings were had, which was vexatious 
and oppreſſi ve to the tenant in poſſeſſion, as there was nobody of whom he could recover his coſts, 


11. Motion to ſtay proceedings in an action on the ſtatute of e arte, 


uſury, until the coſts taxed on a non proſe in a cauſe wherein one . 6. 


S. C. (another plaintiff) was plaintiff againſt the ſame defendant, 
was paid, Per Afton, J. Though the court may perhaps in ſome 
caſes have been off their guard, and granted a moyon of this 
kind, it his always been refuſed on conſideration, and the reaſon 
is, that the party is at liberty, if he pleaſes, to purſue the coſts of 
the former action; and cited Nr (Wareing v. Potter) x” 
- | 2 . 
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ſaid was decided about a year and half before, in which the court 
denied a fimilar motion. Engliſh qui fam Y. Cox, Trin. 15 G. 3» 
| « 222. 3 | 
An affign- 12. A ſecond ejectment was brought in a different court be- 
ment of all tween the ſame parties four years and a half after the former. A 


ware motion was made to-ſtay proceedings in the ſecond until the coſts 


of the leſſor of the former ſhould be paid. This application was oppoſed, as 
_ ow: coming too late, the declaration having been delivered — the 
cauſe, Dos Efſoin-day of Haſter term, and notice of trial given for the fittings 
ex dem. after Trinity; and the plaintiff had been at the expence gf pre- 


— — — * paring for trial, and bringing his witneſſes to town, and the motion 
deen made was not made till within fix days of the fittings. The court how- 
under the ever granted the motion. Doe ex dem. Chadwick v. Law, Trin. 
en, 17 G-3. Blackſt. 1158. | 

the affignce brought another eject ment for the ſame premiſes, as in that cauſe. The defendant moved 
to ſtay the proceedings till the coſts of the former ejectments were paid, and till the leſſor of the plaintiff 
mould make election whether to proceed in that or the former cauſe, and that he ſhould pay the cofts 
of that application, the affignment being merely fraudulent and for the purpoſe of 1 A rule 


was made abſolute for that purpoſe. And per Gould, I.—I give no opinion whether ia a fair caſe the 


affignee of an inſolvent debtor ſhall be called upon for former coſts before he is ſuffered to proceed to 
try a new ejectment on the title of his princi But this is a mere coatrivance to defraud the def-ndant. 
The firſt ejectment was brought in the Bench in 1773, which failed in July 1774 ; the leſſor in that 
J took the benefit of the inſolvent act, and delivered in his z in Eaſt. 1779 anew 
ejectment is brought in C. B., which was ſtayed till che payment of the former coſts. To evade which 
rule a ſubſequent aFignment is made to the preſent leſſor : this is too groſs to be endured. Doe ex dem. 
Chambers v. Law, Hil. 28 G. 3. Blackſt. 1180. Yide poſt, pl. 14. 


13. The court (B. R.) granted a rule to ſhew cauſe why the 
ings in an ej t ſhould not be ſtayed until the pay - 
ment of the coſts of a nonſuit in a former ejectment, which had 
been brought for the ſame premiſes twelve years before, upon an 
affidavit, ſtating that the leſſor of the plaintiff in the latter eject - 
ment claimed under the perſon who was leſſor of the plaintiff in 
the former. Doe v. Low, Hil. 25 G. 3. Hullocts Law of Cofls, 45 2. 
14: Application was made by the defendant to ſtay the pro- 
ceedings in an action till the debt and coſts in two other actions 
| for which he had obtained judgment againſt the plaintiff ſhould 
f be paid. This was moved upon an affidavit ſtating the judgment 
| in theſe actions, that the defendant had never fince their com- 
mencement had any dealings with the plaintiff, and that the then 
4. preſent action was founded on the ſame circumſtances with thoſe 
others. But the court refuſed this, ſaying, that they could not 
on motion try the merits of the cauſe. Cooke v. Dobree, Eoft. 
28 G. 3. 1 H. Blackfe. 10. | | LY | 
15. In caſes of ſecond ejectments brought for the ſame eſtate, 
it is immaterial to the purpoſe of compelling the payment of the 
coſts in the former ejectment, whether the leſſor of the plaintiff 
in the ſecond ejed ment were the plaintiff or defendant in the 
former. Thruflout tx dem. Williams v. Holdfaft, Eft. 35 G. 3: 
6 Term Rep. K. B. 223. Rs 2 , 
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(P. 2) Security given for Coſts (a). 1 


vidi anti letter (A. 4). 


1. A Motion in ejectment, that the leſſors ſhould name a plain- 


tiff who ſhould be liable to pay coſts, becauſe the leſſors 
themſelves were very poor, was denied, for the leſſors are in the 
nature of plaintiffs in any other action, and ought to be on the 
ſame foot as other plaintiffs are, and therefore this motion is con- 
ſtantly denied. Goodright eX dem. Jones & Ur. v. T brufloat, 
Mich. 5 G. 1. Rep. Ca. Praf. C. B. 15. | 
2. It was moved that the leſſor in ejectment, having privilege, 
might name a good plaintiff to be liable to coſts ; but the court 
denied it with ſome reſentment, ſaying, it had been often at- 
Fe and as often refuſed. Preſton v. Lingen, Mich. 8 G. 1. 
r. 479. 
3. In a qui tam action on the ſtatute of uſury it was moved to In one cafe 
* proceedings till notice given of the plaintiff's place of abode, it fremed - 
er the rule was ſerved on the plaintiff's attorney, he ſends no- A; 
tice in writing that the plaintiff was in Switzerland, and was going. in a gui tam 
on with the action; upon which it was a ſecond time moved to *ionſhould 


| * proceedings until plaintiff's return, or ſecurity given for the 8 
coſts; and a rule was granted accordingly. Vat gui tam v. Green, for coſts. 
Eaft. 12 G. 1. Str. 696. Golding gui 

tam v. Bar- 


low, Hil. 14 G. 3. Cowp. 24. Aſtewards it was determined that if the court ſaw reaſon to ſuſpe& 
that a gui tam action was proſecuted merely for the iſſue money, they would on motion permit it to be 
aid into court, to abide the event of the ſuit. Parker gui tam v. Macfarlan, Hil. 29 G. 3. 3 Term 
K. B. 137. And in a ſubſequent caſe in C. B. it was held, that to require ſecurity for cofts 
would be directly contradiQing the acts of parliament which gave the penalties to whoever would ſue 
for them, without impoſing any ſuch condition, and therefore that the court would go no further than 
to prevent the iſſue money from being paid to the plaintiff, by ordering it to be paid Into court. Field 
gi tam v. Carron, Eaſt. 32 G. 3. 2 H. Blackft. 27. | 


4. It was moved (in the Exchequer) that the plaintiff ſhould 
give ſecurity to anſwer the coſts, before he ſhould be at liberty to 
proceed in his bill, in regard he was protected by the Haſſan en- 
voy, and ſo no, proceſs could be ſerved upon him, and conſe- 
quently he came under the ſame reaſon as of a foreigner ; but 
this being a bill for an injunction to ſtay the defendant's proceed- 


- ings at law in ejectment, the court denied the motion, becauſe the 


plaintiff was in a manner forced into that court, and did not 
come in originally. Fenwick v. Forteſcue, Mich. 3 G. 2. 
Bunb. 272. : ; | 
5. By flat. 8 G. 2. c. 16. f. 1. (made forthe amendment of the law 
relating to actions on the ſtatuteof Hue-and-cry)it ĩs enacted, That 
« from and after the 24th day of June in the year of our Lord 
« 1735; no perſon or perſons ſhall have or maintain any action 
« againſt any hundred, or take any benefit by virtue of the ſaid 
« ſtatutes, or eithor of them, unleſs he, ſhe, or they ſhall alſo, be- 
fore any ſuch action be commenced, go before the chief clerk, 
« or ſecondary, or the filazer of the county wherein ſuch —_—_ 


3 


dé ſhall happen, or the clerk of the pleas of that couft wherein 
tc ſuch action is intended to be brought, or their reſpective de- 

« puties; or before the ſheriff of the county whetein the robber 
- & ſhall happen, and enter into a bond to the high conſtable or high 
« conſtables of the hundred in which ſuch robbery ſhall be com- 
« mitted, in the penal ſum of 100 J., with two ſufficient ſureties, 
« to be approved of by ſuch chief clerk, ſecondary, &c. with 
« condition for ſecuring to ſuch high conſtable or high conſtables 
ic (who are thereby empowered and required to enter, or cauſe to 
te be entered, an appearance, and alſo to defend ſuch action as in 
te the ſaid act is mentioned) the due payment of his or their coſts, 
« after the ſame ſhall be taxed by the proper officer, in caſe he, 
« ſhe, or they (the plaintiff or plaintiffs in ſuch action) ſhall hap- 
« pen to be nonſuited, or ſhall diſcontinue his, her, or their 
te action, or in caſe that judgment ſhall be given againſt ſuch 
<« plaintiff or plaintiffs on demurrer, or that a verdiCt ſhall be 

| « given againſt him, her, or them.“ | 

Contra Noke 6. The court will not compel an infant leſſor in ejectment to 


7. Wynd- give ſecurity for payment of coſts, in caſe he fail in the ſuit. 
Ry Ree ox dem. Fitzherbert v. Doe, Trin. 10 G. 2. Barnes, 177. 

Sw. 694. - Throgmorton ex dem. Miller v. Smith, ib, 932. S. C. 2 Kel. 65. Thruſtout ex d:m- 
Dunham v. Percivall and others, Trin. 16 G. 2. Barnes, 183. 8. P. Anon. Faſt. 19 C. 2. 
1 Will. 130. Where the leſſor of the is an infant or refides abtoad the court will, upon 
motion, ſtay proceedings till a feal is named, or ſecurity given for payment of the coſts. 


Bircham v. Wright, Bull. NI. Pri. 111. S. P. Cuſach v. Jones. Hil. 33 G. 2. Sayer' Law of 
Cofts, 153. and wide Barnes, 188. A fimilar rule was granted, the leſſor of the plaintiff living in 
Ireland, although it was an ejectment brought under the direction of the court of Chancery, where the 
bill was retained till after the trial of the ejectment, and ſecurity had already been given there, but that 
ſecurity was only fot 40/. Denn ex dem. Lucas v. Fulford, Trin. 1 G. 3. Burr. 1177. And it 
| ſeems that the court of Exchequer obliged the leſſor of the plaintiff in ejectment to give ſecurity for the 
- Coffs, it being ſtated to them that he could not be found. But upon a motion to ſtay the i 
In ejectment till the leſſor of the plaintiff gave ſecurity for the coſts, Buller, I. ſaid, that it was not 
warranted by any authority, and the caſe in the court of Excheqner did not apply there. There 
ace only three inſtances in which the court will interſere on of the defendant to oblige the 
plaintiff to give ſecurity for coſts; the firſt is, when an infant ſues, the court will oblige the prochein 
amy, or guardian, or attorney, to give ſecurity for coſts ; the ſecond is, when the land reſides 
abroad, in which caſe the court will tay the proceedings till ſecurity is given for the coſts ; and, thirdly, 
where there has been a former ejectment; but there the rule is to ſtay the proceedings in the ſecond 
ezxtment till the coſts of the former are paid, and not till ſecurity is given for the coſts of the fecond. 
So that even the form of the application before the court was Doe ex dem. Selby v. Alſton, 
Bart. Mich. 27 G. 3. 1 Term Rep. K. B. 491. In this cauſe of Doe 


ejeAment 
the plaintiff be an infant, and the for it i ri 
EE SE ˙ AED Ls 
7. By flat. 15 G. 2. c. 31. /.7. it is enacted, . That from and 

« after the 24th day of June 1742, where any ſhip, veſſel, or 

4% boat whatſoever ſhall be ſeized by virtue of any law now in 

6 force made for the more effectual preventing the exportation of 

«& wool, and where any ſhip, veſſel, or boat of the burden of 

<« 100 tons or under ſhall be ſeized for the unlawful importation 

« of tea, brandy, arrack, rum, ſtrong waters or ſpirits, or for be- 

ing uſed in „ goods whereon. is a draw- 

« back or bounty, or in the removing, carriage, or conveyance 

« of prohibited or uncuſtomed goods, after the unſhipping there- 


* 
SOS, 
- - * 


464 of, 


— >. 


 \ - © @-u t 


nat 


* © 


CES EN _ELEEMERLESEEESEE SS. 


3 bY mh roy 6: BY bas 


| thither to avoid the payment of his debts, of his inſolvency in 
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te of, br for any other cauſe of forfeiture ; every perſon upon 

« entry of any claim in the court where any ſuch ſhip, yefſel, or 

* boat ſhall be proſecuted, ſhall be obliged to give ſecurity in the 

« penalty of 30/. to anſwer and pay the coſts occaſioned by ſuch 
« claim; and in default of giving ſuch ſecurity within the time 

< limited by the courſe of that court for entering claims, ſuch 
« ſhip, veſſel, or boat ſhall be recovered.” 

8. The plaintiffs were Swedes, and brought an action for 8. P. Lamil 


freight; the defendant moved to ſtay the proceedings till the f. fr. 
plaintiffs ſhould give ſecurity for coſts. Sed per cur.—This has B. R. 
never been carried further than actions gui tam, and it may affect 1 Will. 266. 
trade in ſhutting up our courts from foreigners, who perhaps 33 +> 

2 aſon, cited 
cannot find ſecurity in a ſtrange country. There was no rule ;;. S. P. 
made. | Real and ot JV. Mackey, Eaſt. I7 G. 2, Str. 1206. po nag; Vo 

4 ayer, 

Trin. 33 & 34 G. 2. in B. R. Burr, 1026., the plaintiff being a Scotchman refident in Scotland. 
So, notwithſtanding the plaintiff was gone to reſide abroad and had left no effects in England. Boſe- 
well v. Jriſh, Trin. 7 G. 3. in B. R. Burr. 2105. So where the —— refided in Jamaica. Carr 
Ve Sharp, Trin. 9 G. 3. in B. R. cited Blackſt. 742. So where he refided at Calcutta in the Eaſt 
Indies. Nuncomar Vs Burdett, Mich. 15 8. 3. in B. R. Cowp. 158, . 

But in a later caſe, where the plaintiff reſided in America, a motion being made to ſlay the proceed « 
ings until he ſhould give ſecurity for the coſts in caſe a verdi was given againſt him, a rule was made 
abſolute for that purpoſe ; and Buller, J. ſaid, there had been ſeveral late caſes wherein it had been 
done, and for this reaſon, that if a verdict be given againſt the plaintiff he is not within the reach of 
our law, ſo as to have a ſerved upon him for the coſts. Pray and others v. Edie, Eaſt. 26 G. 3. 
1 Term Rep, K. B. 267, So where the plaintiff refided in Ireland. Fitzgerald v. Whitmore, Trin. 
26 G. 3. 1 Term Rep. K. B. 362. S. P. recognized by Buller, J. in Doe ex dem. Selby v. Alſton, 
Bart. Mich. 27 G. 3. 1 Term Rep. K. B. 491. But it ſeems the defendant cannot require this 
ſecurity until he has put in bail. De La Preuve v. the Duc de Byron, Eaſt. 32 G. 3. 4 Term Rep. 
K. B. 697. It does not, however, appear that the court of K. B. will this ſecurity from a 
foreigner who reſides within this kingdom. Yide Mr. Nolan's edit of Str. page 1206. n. 6. ; 
Ide practice of the court of C. P. differs ſomewhat from that of the K. B. upon this ſubject of 
ſecurity for coſts ; for, upon motion to ſtay proceedings till the plaintiff, who was abroad, gave ſecurity 
to pay the coſts in caſe a verdict ſhould be found againſt him, that court would not grant a rule on the 
circumſtance alone of the plaintiff's being refident abroad, but required an affidavit of his having gone 

pag aero country, or the like, ſaying 

that the practice was ſettled in that court that the plaintiff ſhould not be compelled to give ſuch ſecurity 
merely becauſe he was in another country, Parquot v. Eling. Hil. 29 G. 3. 1 H. Black. 106. 
But in a ſubſequent caſe the court C. B. laid it down as a ſettled point to guide the praQticevin future, 
that when a plaintiff reſided in a foreign country, and ſo out of the reach of the proceſs of the court, 
he might be called upon to give ſecurity for coits, though no other circumfances were ſtated in the affi- 
davit made to ground the motion upon. Ganesford v. Levy, Mich. 33 G. 3. 2 H. Blackſt. 118. Vet, 
in a later caſe, where the plaintiff was a foreign ſeaman, and brought an action for bis wages 


- againſt the defendant, who was a foreign owner of a Swediſh veſſel, and the defendant moved that the 


plaintiff ſhould give ſecurity for coſts upon an affidavit, Rating that the plaintiff was a foreigner, and, 
as the defendant believed, did not refide in the kingdom, but was at that time in a chip on a voyage up 


the Baltic ſea, and that he (the defendant) believed that the plaintiff had not any goods or chattels, 


lands or tenements, within the kingdom. The court held (contrary to the opinion of Rooke, J.) that 


it would be highly impolitic in the preſent ftate of public affairs, when men were wanted in the navy, 


to throw difficulties in the way of a foreign ſailor to recoyer his wages in our courts, who was ſerving 
on board an Engliſh ſhip, and who, if he were compelled to give ſecurity, would probably not be able 
to recover them at all. Henſchen v. Garves, Mich. 35 G. 3. 2 H. Blackft. 383. In another caſe 
in the ſame court, upon a motion to ſtay proceedings till the plaintiff gave ſecurity for coſts, on an 
affidavit ftating that he was a foreigner, had left France to avoid being arreſted for debt, and was in 
England inſolvent, the court refuſed the rule, ſaying, that neither the plaintiff's being a foreigner, nor his 
inſolvency in this country, were ſufficient reaſons to require ſuch a ſecurity. Pocrein v. Carter, Hil. 
29 G. 3. 1 H. Blackſt. 106. It is to be remarked that the decifions of the court (C. B.) reſpecting 
the plaintiff's giving ſecurity for coſts, which have lately taken place, have not been altogether uniform. 
But the practice ſeems now to be, that the fact of the plaintiff being a foreigner, or being refidene 
abroad, is of itſelf a ground upon which a rule to ſhew cauſe will be granted, but that ſuch rule will 
not be made abſolute, unleſs ſome ſpecial circumſtances appear to induce the court to order the ſecurity z 
and, if the rule be made abſolute, it will be on condition of the defendant's making ſuch reaſoms de 
admiſſions as may be requited, Vide 2 * Blackſt. 384. u. (a). 
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S. P. A 9. If an action for meſne profits after a recovery in ejectment 

Bel. N be brought, in the name of the nominal plaintiff, in the action of 

Pri. 39. ejectment, the court will upon motion ſtay proceedings until ſe- 
curity be given for the coſts, in caſe the defendant ſhould be en- 
titled to any. Pike v. Corbyn, Hil. 26 G. 2. Sayer, 78. 


S.P Thrut- 10. Upon affidavit of the death of the leſſor of the plaintiff in 
out ex dem. ejectment, the court directed ſecurity to be given for coſts, if any 


Turner . ſhould be — * to the defendant. Goodrighi ex dem. Lamer 


Mich. v. Searle, Hil. 28 G. 2. Barnes, 147. 


10G. 2. Str. 1056. 
11. In ejectment it was ordered that the leſſor of the plaintiff 


do give ſecurity for coſts, and till ſuch ſecurity ſhould be given, 


all proceedings to ſtay. Right ex dem. Curzach v. Wrong, Trin. 
29 G. 2. Burt. Exch. Praft. 205. 

N pl. 8. 12. An action was brought by a feme covert, in the name of her 
huſband a foreigner, for money due to herſelf as a ſalary for ſing- 
ing at the Opera-Houſe. - The court was moved to ſtay the pro- 
ceedings until ſecurity given for payment of the coſts, but no rule 
was made. Et per cur.—She has no other way than by ſuch an 
action to recover her ſalary. Mingotti v. Drummond, Hil. 


30 G. 2. Sazer's Law of Coffs, 155. . 


13. One of two defendants obtained a rule to ſhew cauſe why 


the plaintiff, who was a native of America and reſident at Phila- 
delphia, ſhould not give ſecurity for coſts. Cauſe was ſhewn, that 
the cauſe of action aroſe upon a joint acceptance of a bill of ex- 
change by the two defendants, and that as he only who had ob- 
_ tained the rule had put in bail to the action, he had no right to 
Call on the plaintiff to give ſecurity for coſts until he had put in 
bail for the other defendant. But the court made the rule ab- 
ſolute, ſaying, there was no colour to call on him to put in bail 
for the other defendant. Carr v. Shaw and another, Mich. 36 G. 3. 


Blackt. 593. 
76. The 
Beckman v. Legrainge, Mich. 34 G-3. Anfir-359- 


* 


%* * 


practice of the court of Exchequer is to allow a plain- 
© tiff reſiding abroad to fue, without giving ſecurity for coſts, 
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(R) Other Caſes reſpecking Coſt. Practice. 


I, WW HEN the court gives either party leave to amend, it is the N Loſt. 
general rule to annex the condition of paying coſts. 255 


6 Mod. 2. 
V ide Sayer's Law of Cofts, 157. But the 
court ſometimes gives leave to amend without coſts z as, in one caſe a fault in a writ of error was. 
amended without coſts, the ſtatute not giving coſts on amending as it does on quaſhing. Aland v. 
Maſon, Hil. 3G. 2. Str. $63. But in another caſe coſts were required on amending a writ of error. 
Verelſt and another v. Rafael, Eaſt. 16 G. 3. Cowp. 425. And where there was a variance between 
the writ of error and the record, which neither party would move to amend for fear of paying cofts, the 
court, having obſerved the defect, declared that they might ex officio amend the writ of error, and make 
ic conformable to the record, by virtue of the 5 G. 1. c. 13. without any application for that purpoſe 
by either of the parties. And they further reſolved, that the plaintiff in error was not liable to cofts 
upon ſuch an amendment, the ſtatute not directing any to be given, Jide Hullock's Law of 
Coſts, 352. cites Gardiner v. Merrott, Eaſt. 4 8. 2. Id. Raym. 1 587. Str. 902.—8. C. Per nomen 
Marrott v. Gardiner, Fitzgib. 268. where it is laid down by the court, that where an amendment of a 
writ of error is prayed upon the ſtatute 5 G. 1. c. 13. it is to be without coſts z but if the prayer be alſo 
to amend the aſſignment of errors, the rule is to be with coſts; becauſe then the party comes for a 
farour of the court. Yide Hullock, 362.— After a writ of error brought, the court in which the judg- 
ment was given will generally, in favour of the judgment, permit the defendant in error to amend the 
record, But there is the following diverſity with reſpe& to the terms upon which they will grant this 
indulgence. If the plaintiff in error waive his writ of error, and agree to proſecute it no further after 
the amendment, the defendant in error ſhall not be allowed to amend but upon the condition of his paying 
the coſts, not only of the amendment, but alſo of the writ of error ; becauſe, till the record was a 
the plaintiff in error had a fafficient cauſe for bringing the writ. But, on the other hang, if the plain- 
tiff in error, after and notwithſtanding the amendment, ele& to proceed, the defendant will then be 
allowed to amend without paying coſts even of amendment, for in the latter caſe it is obvious that the 
plaintiff did not depend upon error amended, but on others, for the reverſal of the judgment. 
Vide Hullock, 352. cites Gilb. H. C. P. 171, 2. Salk. 49. Nicholas v. Chapman, 3 Lev. 345. 367. 
Wilkinſon v. Meyer, 8 Mod. 234. Tho, Jon. 212. Ld. Raym. 897. Barnes, 7. Pickwood v. 
Wright, 1 H. Blackft. 643. r wide etiam 3 Mod. 113. | ; | 

The amendment of a joinder in demurrer being rendered neceſſary by à mere vitium clerici, leave was 
given to amend without coſts. Ridge v. Irton, Eatt. 24 G. 2. Sayer's Law of Coſts, 157. 

The plaintiff may amend his declaration in matter of form, after a general iſſue pleaded, and before 
entry, without paying coſts or giving an imparlance ; but if the amendment be in matter of ſubſtance, 
he muſt pay cofls or give an imparlance. And if the amendment be in ſubſtance after a ſpecial plez 

„the plaintiff muſt pay coſts, although he had rather give an imparlance. Hullock, 347. cites 

Reg. B. R. Mich. 10G. 2. n. 1 Lill. Pract. Reg. 69 (a). —— The defendant had demurred to the 
plaintiff's declaration, and given a rule to join in demurrer ; it was holden, that the plaintiF could 
only amend upon payment of coſts, Taylor v. Bramble, Mich. 8 G. 2 Barnes, 6. a 

The election in amending to pay coſts or give an imparlance is in the defendant, and not in the plain- 
tiff. Lechill v. Reynell, Trin. 6 & 7 G. a. Str. 950. | 5 F 
It ſeems obtaining leave to amend is only liable to ſuch coſls as are neceſſarily occaſioned by the 
amendment. Yide Blackſt. 1276. ; . | 


2. Where the plaintiff does not declare within two terms after ND Reg. 
outlawry reverſed, the defendant may give a rule to this effect, Cg. Tun. 
viz. that unleſs the plaintiff declare in the cauſe within four days 33 car. 2. 
after. notice of the rule to him or his attorney given, he ſhall pay 
to the defendant or his attorney coſts to be taxed by the protho- 
notary. Ter v. Cawſey, Trin. 2 G. i. Pract. Reg. C. B. 271. 

408. The plaintiff obtained a verdict in C. B. for 30 l. againſt the 
endant, and the defendant had 13 J. coſts taxed againſt the 
plaintiff in the court of Exchequer, upon diſmiſſion of his bill; the 
defendant proſecuting the plaintiff in the Exchequer for the coſts, 
it was moved that the court would lay their hands on theſe colts, 
and that ſo much as they came to ſhould be deducted out of what 
was due to the plaintiff upon the judgment in the C. B. Ihle 
HY | court  - 


Coſts, 


court made an order to ſtay proceſs of contempt for not paying 
the coſts until further order, though Price, Baron, thought the 
proper method would be to prefer a ſhort bill. Sheregold v. Brew- 
fer, Mich. 5 G. 1. Bunb. 29. 

4. Upon an nt in writing to pay debt and coſts, the 
colts are not to be taxed as between attorney and client. South- 
mead & al. v. Northmore, Hil. 5 G. 2. Rep. Ca. Pra#. C. B. 69. 


produce his client, and an order was made, that unleſs he was 
uced in a month, the defendant ſhould fign a non proſ., which 
ing ſigned, the court, upon an affidavit that no ſuch perſon as 
dh ry the plaintiff could be found, made a rule on the attorney to pay 
| giceanac- thecoſts; and for not paying them an attachment was afterwards 
axe ordered. Gynn v. Kerby, Mich. 7 G. 1. Str. 401. ; 
was, and where he lived, the court refuſed, ſaying, it had never been done but in a gui tam. Braceby 
v. Dalton, Trin. 12 G. 1, Str. 705. 


The lefor 6. Where a verdict in ejectment is-for the defendant, or the 
A the plain- plaintiff becomes nonſuited upon evidence, a ca. ſa. muſt be made 

Ebac Out againſt the plaintiff, and the coſts muſt be demanded of the 
into con- Plaintiff's leſſor. It is not neceſſary to deliver a copy of the writ, 
tempt 4 | owing it is ſufficient. Anon. Eaſt, 1 G. 2, Pract. Reg. 
Io of . . 171. | | 

nonſuit evidence, unleſs he be ſerved with the 

a ofthe caſo. Wright, Labs of Bets, . Halle HI, 13 c. 1. Pra. Reg" c. . .. 


5 


Theplintif 7. Where the plaintiff becomes nonſuited for want of confeſſion 


. being * of leaſe, entry, and ouſter, the coſts are taxed on the rule by con- 
es, de. ſent, and judgment ſigned againſt the caſual ejector. Bid. 


cauſe the defendant did not corifeſs leaſe, entry, and ouſter, figned judgment againſt the cafual ejector, 
ſued out a ff. fa. againſt the defendant, and took his goods in execution; it yas moved that the execu- 


tion might be ſet afide, and reſtitution made to the defendant, the judgment being againſt the caſual 


againſt the defendant; and the court were of e, rae the plaintiff *s remedy being 
rin 


leaſe, entry, and ouſter, and a verdict was found againſt him for one-third of the tehements in queſtion ; 
but the other did not confeſs ; the court directed coſts againſt him, becauſe in this caſe the plaintiff 
could not have them upon the common rule by conſent. Goodright v. Tregurtha and another, Trin. 
$&9G,z. Baines, 121. | 3 


8. Per cur. If coſts are demanded by virtue of a letter, it is 
neceſſary for the party demanding to ſhew his authority; but if the 
party demanding be the attorney in the cauſe, he need not ſhew 
any authority ; his being the attorney is ſufficient. Doe v. Roe, 
Hil. 2 G. 2. Prat. Reg. C. B. 10g. | 
$.P. Barker g. Upon an award to pay coſts, Mr. Juſtice Price ordered that 
a. coſts ſhould be taxed as —— attorney and client, which was 
14 C. 3. done accordingly; but the court afterwards held the taxation ir- 
Blackſ.953- regular, and that the defendant ſhould not in any caſe be charged 
Marder v. ith coſts, but as between party and party, without a ſpecial order 
Cox, in 
B. K. fame or agreement for that purpoſe. Durrant v. Ker & al., ſame v. 
term, Lover & al. Hil. 5 G. 2. Ca. Prad. C. B. 70. 


N, . 13. „„ a ; 
| | | 10. In 


5. The plaintiff's attorney was ſummoned before a judge to 
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and 
. ftriking fuch jury, but ſhall alſo pay and diſcharge all the expences occaſioned by 


Colts. | 441 


10. In an action for words, the jury on the writ of inquiry gave 8. e. Ke. 
10-5, damages, and the coſts were taxed at 13 J., and the judgment 61. 
entered to recover them. On error brought, becauſe by the fat. 
21 Fac. 1. c. 16. /. 6. there ſhould be no more coſts than damages, 
the court reverſed the judgment in toto, becauſe this is a joint 
judgment, and not like caſes where no coſts can be given, and 
_ is a diſtin judgment. Lampen v. Hatch, Eaft. 5 G. 2. 

tr. 933. 
11. The demand of coſts muſt be made at the ſame time the 8. C. Barnes, 
8 is ſerved. Britton v. Dickenſon, Eaft, 7 G. 2. Pract. Reg. 120. 
C. B. 104. Mt 

12. Judgment was ſigned on the Monday morning, the rules for 

pleading not being out till the evening of that day, which on re- 
ference to the Maſter was held to be irregular, for that the judg- 
ment ought not to have been ſigned till Tueſday. The defendant 
applied for coſts, which was oppoſed, becauſe this happened by 
miſtake, which, as ſoon as diſcoyered, the plaintiff offered to waive. 


The court aſked the Maſter whether any ſuch propoſals appeared 


to have been made, and on his ſaying he knew nothing of any 

ſuch, the court gave the defendant his coſts. Scott v. Ellary, 

Mich, 8 G. 2. Cunn. 113. | | | 
13. All matters in difference were by rule of nf privs referred Vu a 

to arbitrators, who awarded inter alia = the defendant ſhould Ps 


pay the plaintiff's attorney three full fourth parts of the coſts to be 
| taxed by the Maſter, e queſtion was, whether to tax them as 


between attorney and client, or between party and party ? Lord 
Hardwicke, C. J. ſaid, he ſaw no reaſon or ground for taxing them 
as between attorney and client, unleſs the arbitrators had ex- 
preſsly ſo awarded. Pratt v. Salt, Mich. 9 G. 2. Rep. temp. 
Hardw. 161. | 

14. At niſ privs a juror was withdrawn by conſent, and the 
matters in difference referred to arbitrators, who awarded coſts to 
be taxed; and the queſtion was, whether or no the coſts of the re- 
ference ſhould be allowed? Held per cur. that theſe coſts ought 
not to be allowed. Bracker v. Cotton, Hil. 10 G. 2. Barnes, 123. 

15. Upon a queſtion on 3 G. 2. c. 25. for the better regulating 8. C. Barnes, 
of juries, whereby it is enaCted, © that the party applying for a 133. 1 
« ſpecial jury, ſhall pay the fees for ſtriking ſuch jury, and ſhall C. B. 248. 
« not be allowed it on taxing the coſts,” the court declared, they S. P. Gynes, 


would not extend the act further than to the ſtriking ; the other geg 


reaſonable coſts relating to the ſpecial jury, are to be paid and 1 
lowed to the party obtaining the verdict in ſuch cauſe. Eyler, 10 Cl. 2. 
Bart. v. Smart, Hil. 10 G. 2. Rep. Caf. Praft. C. P. 138. ; 


| Wilkes v. Eames, Mich. 11 C. 2. And. 5t. Str. 1080. Hamilton v. Style, Mich. Z C. a, 


2 Str. 1080. 


the additional coſts, rathe than from any real apprehenſion of the difficulty or importance of the ſubject- 

Alle 9 with Injuſtice the legiſlature was again obliged 
to interpoſe. Hullock's Law of Cofts, 434. Accordiogly, by flat. 24 C. 2. 6. 18. f. 1. it is 
4 that the perſon or party who ſhall apply for a ſpecial jury ſhall not only bear 


N cauſe by ſuch ſpecial jury, and ſhall not have any further or other allowance for —_ 


442 Coſts. 


« ation of coſts than ſuch perſon or party would be entitled unto in caſe the cauſe had been tried by 
« a common jury, unleſs the 1 the cauſe is tried ſhall, immediately after the trial, 
« certify in open court under his hand, upon the back of the record, that the ſame ws a cauſe proper 
44 to be tried by a ſpecial jury. 

' The pla- 116. It is ordered, that all affidavits to be produced, read, or 
2 of made uſe of before any of the prothonotaries of this court (C. B.) 
ferred to be upon taxation of coſts, and other matters to them referred, be filed 
taxes upon by the ſecondaries in the reſpective prothonotaries offices. Regula 
— 2 Generalis, Hil. 11 G. 2. 175 , 

to pay, and after taxation the plaintiff proceeded to judgment, which was ſet afide by the court for 
want of plaintiff's filing an vit made uſe of at the taxation to augment his allowance of coſts 
according to the rule Hil. 11 G. 2. Boſeville, one, &c. v. , Trin. 11 & 12G. 2. Barnes, 126. 


17. A party cannot regularly apply to have a bill of coſts taxed 
before it is delivered, therefore it muſt firſt be moved that the 
attorney ſhall deliver a bill of coſts, and that being done, the 

may apply for a taxation. Cowper v. Milburne, Trin. 
13 G.2. Barnes, 126. | ; 
By the flat. © 18. An attorney delivered his client a bill of coſts, amounting 
— to 5 J. 45s. 2d., and accepted 4 J. 145. 6d. in full ſatisfaction; 
Anne er the bill was afterwards taxed, and 4“. 5s. 2 d. only allowed ; 
dan de de- upon which a rule was obtained to ſhew tauſe why the defendant 
dae, the ſhould not pay the coſts of taxation, more than a fixth part of the 
Eg de cher bill having Nona diſallowed. But the court conſidered the ſum 
diſcretioo, accepted by the attorney as his demand, and diſcharged the rule 
but are t of 9s. 4d. which had been aid. Ecollier v. 
obliged to n 1e Pant ren 3 
award cots Dutour, Trin. 13 & 14 G. 2. Barnes, 128. | | 
of the taxation againft the attorney z where a fixth part is not deducted the court are left to their 
diſcretion. The ſtatute is a good guide; what it direfts in one caſe ſeems to be a right rule in the 
other. Barker and another v. the Biſhop of London and others, Hil. 28 G. 2. Barnes, 147. . 


ing cauſe i 


19. Upon ſhewing a prohibition the court made 
| the rule abſolute, with a direction that the plaintiff ſhould declare 
in prohibition. He tendered a declaration, but the defendant re- 


- Fuſed it, and applied to ſtay proceedings, as being willing to ſub- 
mit. The other inſiſted he had a right to go on Tod fo wet at the 
coſts of the motion, which he could not otherwiſe have; but the 
court ſtayed the proceedings without coſts, ſaying, the direction 
to declare was in fayour of the defendant, who might waive it; 
Gegge v. Jones, Hil. 14 G. 2. Str. 1149. | 


In croſs ae- 20, Incroſs actions the verdicts in each were for the defendants. 


tower i T. one of the defendants (there being five) in the firſt cauſe 
party being moved, that the coſts he was to pay D. the plaintiff in that, and 
nenloited, the defendant in the ſecond cauſe, might be ſet againſt the coſts 
2 D. was to pay in the firſt. Sed per cur.—It cannot be done; there 
2 9. 10. was forced to be an act of parliament in the caſe of mutual debts. 
and P. his Reſides, how can we prefer T., who is but one defendant out of 
£13519 five, when the plaintiff in that action may pay the coſts to either 
he mo-ed to of the others. Duthy v. Tito and others, Tito v. Duthy, Hil. 
2 17 G. 2. Kr. 1203. | as e 
the 91. 20 l. ent of the 13 L 105. paid by hin into the fh:riff's hands. Nule to flew cauſe z but the 
defendant not conſtating, the court faid they could not do it. . 
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25 G. 2. Bull. Ni. Pri. 336. Jide Goodtitle ex dem. Clewlow & Uz. v. Low and another, ante, 


ktter (H), pl. 2. 5 * - 
The plaintiff recovered againſt the defendant in an action of treſſ and at the ſame time the 


- defendant as leſſor recovered a verdict in ejectment again the. plaintiff, The defendant applied to have 


the coſts he was entitled to in the ejectment ſet off, and deducted out of the coſts to be allowed to the 
plaintiff, Rule for that purpoſe made abſolute. Scoffin v. Robinſon, in Treſpaſs, Eaſt. 26 G. 2. 
Barnes, 145-/ S. P. Roberts v. Biggs and others, Trin. 27 & 28 G. 2. Barnes, 146.3 where in croſs 
actions the court ordered that the party who had the largeſt judgment, acknowledging ſatis faction upon 
the record for the amount of the ſmaller j t, the plaintiff in that cauſe ſhould be reſtrained from 
taking out the execution, 8. C. Bull. Ni. Pri. 336. | 

Upon a rule to ſhew catiſe why the ſum of 13 J. 13 ., taxed for the defendant for coſts in a former 
action brought by the plaintiff againſt the defendant and J. S., ſhould not be deducted from the ſum 
of money taxed for the plaintiff for coſts and damages in the preſent action; and why, upon payment of 
FFF ſhould not be ſtayed, it appeared that the 
plaintiff was inſolvent, and that if the ſum of 13 J. 13 f. ſhould be deducted, his attorney, who will at all 
events loſe the ſum of 12 J., being the difference between what was allowed for coſts, anc what would be al- 
lowed for coſts upon a taxation, as between attorney and client, would likewiſe loſe the benefit of his lien 
upon the 17 /. 13 ., and that a writ of error upon the judgment in the preſent action was ſued out. The 
rule was made abſolute, and per Wilmot, C. J. the ſetting off of one demand againſt another, which has not 
long been expreſsly allowed by our law, was allowed by the Roman law, and is agreeable to natural juſtice. 
An a:torney has, as between himſelf and his client, a lien for his fees and diſburſements upon the 
damages and coſts recovered in an action, but he equally with his client is ſudjeR to the rules of natural 
juſtice z and conſequently the coſts taxed for the defendant in the former action may as well be deducted 
from the damages and coſts taxed for the plaintiff in the preſent action, as if the plainti(F's attorney had 
no lien upon thoſe damages and coſts. Roberts v. Mackoul, Trin. 9 G. 3+ in C. B. Sayer's Law of 
Coſts, 254. B. had a judgment againſt C. for 40 J. 5. debt and coſts in an action for uſe and 
tion; but as leſſor of the plaintiff in an ejectment againſt the ſame. defendant was nonſuited, the cofts 
of which nonſuit were taxed at 12/. 5 5 ; for non-payment of which an attachment was taken out againſt 
B., who thereupon moved that the 12 J. 5 . might be deducted out of the 401. 55: and proceedings 
on the attachment be ſtayed. After argument the rule was made abſoltue for that purpoſe. Thruſtout 
ex dem. Barnes v. Crafter, Trin. 12 92 in C. B. Blackſt. $26. And note; an attorney can only have 
3 lien on the coſts in an action as is ſubje& to the equitable claims of the parties in the cauſe. Held 
per cur. in Schoole v. Noble and others, Trin. 28 G. 3. in C. B. 1 H. Black, 23. p, pl. 49. 
The tiff brought ſeveral actions againſt the defendants and others, underwriters, upon two policies 
of aſſurance, both of which were underwritten by the ſame parties, which being reſpectively conſoli- 
dated, N. was made defendant in one and H. in another. In the firſt action the trial was put off upon 
application of the defendant's attorney, on his conſenting to pay the plaintiff the coſts of the day. In 
the ſecond action the plaintiff withdrew the record. The coſts of the firſt action having been taxed 
and allowed to the plaintiff, a rule was granted to ſhew cauſe why the prothonotary ſhould not review 
his taxation, and why the coſts which ſhould be taxed and allowed to the defendant in the ſecond action 
ſhould not be ſet off, and allowed againſt thoſe taxed and allowed to the plaintiff in the firſt. This 
was oppoſed, firſt, becauſe theſe ate different defendants z ſecond, becauſe the ſtatptes of ſet-off did not 
authorize it; and, third, it would tend to take away the attorney's lien. The court, as to the laſt 
objection, cited the caſe of Schoole v. Noble and others; and, as to the others, obſerved, that it was 
conſiſtent with juſtice to allow the ſet-off, as the defendant N. was a party to both actions; in 
one being made defendant on the record, in the other being within the rule to conſolidate. Nunez v. 
Modigliani, Eaft. 29 G. 3. in C. B. 1 H. Black. 217. | 

M. bwought an action of trover for a ſhip claimed by him againſt L., but which proved to be the 
joint property of C. and &, (but of which L. was the maſter,) and was nonſuited. C. brought an action 
25 indorſee of a promiſſory note, againſt M. as drawer, in which C. was nonſuited, whereupon he made 
an application that the coſts of the nonſuit in the aQtion of trover ſhould be ſet off againſt the coſts 
of the nonſuit in aſſumpſit, upon the ground that the action againſt L. was defended at the joint 
ex of C. and $., and that S. was intereſted together with C. in the promiſſory note, on which the 
aQtion of aſſumpſit was brought. Lord Loughborough, C. J. ſaid, that without any regard to S's 
intereſt in the promiſſory note C. was equitably entitled to the coſts of the nonfuit in the action of 
trover againſt L., and therefore he ought to be permitted to ſet them off as far as they would go agaia(t 

coſts in the action of aſſumpfit, and a rule was made abſolute for that purpoſe. O Conner v. 
7. Trin. 310. 3. in C. B. 1 H. Blackſt. 657. | 

M. obtained a judgment againſt O.; but O. having alſo recovered in another action againſt M. and A. 
obtained a rule to ſhew cauſe why the debt and coſts in the latter ſhould not be ſer off againit the judg- 
ment in the former action, ſuggeſting, among other reaſons, that M. had abſconded. , This was op- 
poſed on two grounds; 1ſt, that M. s attorney in the firſt action not having been concerned in the other 
action b ad a lien for his cofts on the judgment obtained by his client ; 2d, that this was not ſuch a debt 
2s could be ſet off under the ſtatute, But Lord Kenyon, C I. ſaid, that this did not depend on the 
ſtatutes of ſet-off, but on the general juriſdiction of the court over the ſuirors in it; but as to the firſt 
point, he thought it right that the attorney in this caſe ſhould be ſatisfied for his coſts before the de- 
tendant was allowed to make the ſet- off. Add Buller, J. obſerved, that though this court WEED 


— = 


— 


that they wilt not interfere in behalf of the attorney, and pievent the plaintiff ſettling his own cauſe, 
without firſt paying the attorney's bill, yet when the adverſe party againſt whom a judgment has been p! 
obtained applies to get rid of that judgment, the court will take care that the attorney*s bill is ſatisfied. w 
The court made the rule abſolute on the defendant O.'s undertaking to pay the attorney his bill, and on 
his entering a remittitur in the cauſe in which he (O.) was plaintiff, Mitchell v. Oldfield, Hit. C 
31 G. 3. 4 Term Rep. K. B. 123. and wide Morland v. „ Tiin. 34 G. 3. 2 H. Blackſt. 
441. n. (), and Randle v. Fuller, Miet. 36 G. 3. 6 Term Rep. B. R. 456. But here it is to be fa 
obſerved, that the praftice of the two courts K. B. and C. B., nero oe attorney a 
lien for his bill of cofts, differs. In C. B. they in croſs actions to be ſet off ca 
. Won pop rgaed.re this Feng but in B. R. the cofts and debt recovered in one Ty 
aon can only be ſer off againſt in another after a deduQtion of the attorney's bill for his coſts in th 
the latter ſuit. Yide Mr. Nolan's note to the caſe of Duthy v. Tito, in his edit. of Str. 1203. and wide 
Gabbit v. Chaytor, Trin. 33 G. 3. 1 Anftr. Rep. in Scac. be 
There being accounts between the plaintiffs and defendant, and an action at law brought by the de- m 
fendant in equity for the balance, the plaintiffs filed a bill for a diſcovery in the Exchequer, which in 
obtained, and of courſe became liable to pay coſts. They had a judgment at law afterwards in their fa- 1 
vour, and they therefore became entitled to cofts there, The defendant becoming bankrupt, it was w 
moved that the cofts at law might be ſer off againſt thoſe in equity, and only the balance be the demand P 
on either fide. Per cur.— This is not like the caſe where the cauſe at law is directed by this court 
(Exchequer) ; here they are diſtinct cauſes, and although we might have granted this motion as between 
the plaintiffs and the defendant himſelf, or his affignees, yet when his attorney, a third becomes ſe 
intereſted, it is otherwiſe. Smith and others v. Brockleſby, Trin. 42 G. 3. 1 Anſtr. 61. di 
The plaintiff recovered a verdict for 2001. againft the defendant in an action of treſpaſs for taking his th 
goods, and the defendant had previouſly obtained judgment againſt the plaintiff on a bond for 200 J., who 
was ſurrendered in execution of that judgment. Application was made to the court (C. B.) that it might ge 
be referred to the prothonotary to an account of the damages recovered on the verdict obtained by the ab 
phintiff, and tax his coſts thereon ; and that the defendant might be diſcharged from the payment of ſuch 
and coſts, when ſo aſcertained and taxed, upon his entering ſatisfaction for the amount thereof qu 
on the judgment recovered by him, in part diſcharge of that judgment. This was oppoſed on the part of co 
the attorney for the plaintiff, who ſtated that be had no fund to reſort to but the ſum recovered by the ne 
plaintiff for the payment of his bill. But the court ſaid, that the attorney's lien did not extend to pre- 
vent the parties in the cauſe from having the benefit of the ſet- off applied for. Vaughan v. Davies, Hil. an 
36 G. 3. 2 H. Blackſt. 440. S. P. Dennie v. Elliot and another, Mich. 36 G. 3. ibid. 587. ne 
It was moved in the court of Exchequer to ſet off the cofts in an action in the court of C. P. againſt ra 
the judgment in an action in the former court, and that the execution ſhould only go for the balance; th 
this was oppoſed, the coſts in the court of C. P. being due to the defendant for conducting a ſuit there, | 
to which the plaintiff was not a party, and the cofts not taxed ; but it appearing that he had retained the al 
defendant as the attorney in that ſuit, though for another perſon, and had undertaken before the protho- di 
notary to pay what ſhould be found due for the coſts, the application was allowed. Murphy v. Cunning li 
ham, Trin. 33G- 3. 1 Anftr, 271. | V 
| 1 27 
Nie letter 21. Motion for judgment as in caſe of a nonſuit, and that the 
(A-3)) Maſter ſhould tax the coſts for not going on to trial at the ſame tif 
. 2 if time, refuſed, for the coſts in the two caſes ought not to be be 
the cavſe blended, being founded upon different rights: but if on 2 thi 
, Hen jn ex- cauſe againſt the judgment of nonſuit the court give the plain pl; 
in. further time, it is always on paying the coſts for not going on to co 
ut d ne- trial (a), unleſs there were a countermand in time. Earl of Leicefler of 
_ — v. Wooden, Mich. 21 G. 2. Bull. Ni. Pri. 336. 2 
w trial be ſufficient, e os Ee es ; ali er, where it is inſufficient. 
O. 2. Barnes, ans. 8. P. Smith V. Gregg, Eaſt, 26G. 2. tro 


hen Wyat v. Stephens, Hil. 1 


S. C. Bull. 22. Plaintiff ſues four deſendants in treſpaſs, gets a verdict 
. Tn. 336. againſt one, and the other three ate acquitted. - On an affidavit 


that the plaintiff was an itinerant Jew, and , the defendants, in 

© who were acquitted, moved, that their coſts might be deducted up 
out of what ſhould be allowed the plaintiff againſt that defendant to 

Who was found guilty; but the court refuſed this, as unprece- coi 
dented. Mordecai v. Nutting and others, Mich. 23 G. 2. lo 
Barnes, 145. | WL RE 


23. One 


7 
/ 
/ 
f 
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23. One of ſeveral defendants gave a general releaſe to the 
plaintiff after the coſts of a nonſuit taxed, and upon motion he 


was ordered to pay the other defendants their ſhares. Darlow v. 
Colliſon, Trin. 24 G. 2. Bull, Ni. Pri. 335. | 


24. The plaintiff being nonſuited, the defendant took out a f. 
fa. and levied part of the coſts, and at the ſame time took out a 


ca. fa. for the reſt, and took the plaintiff in execution; which being 
irregular, the court ſet it aſide with coſts. The defendant moved 
that the proceedings againſt him on account of theſe coſts ſhould 
be ſtayed, upon his entering up ſatisfaction upon the judg- 
ment obtained by him for the ſum at which the coſts for the 
irregularity were taxed; and upon ſhewing cauſe, the rule 
was m—_ abſolute. Wills v. Crabb, Eaft. 24 G. 2. Bull. Ni. 
Pri. 336. | 


445. - 


25. The defendant was indicted for diſobedience to an order of The ſame 


ſeſhons, whereby coſts were ordered to be paid by him upon the *3<Rion, 
diſmiſſion of an appeal to a poor's rate. It was moved to quaſh then, 


the indictment, which the court refuſed to do; for it is in the again taken 


general true, that diſobedience to an order of ſeſſions is an indict - 


able offence. It has been ſaid, that as the juſtices of a court of , 


to the in. 
dictment 
pon de- 


quarter ſeſſions are only empowered by the 17 G. 2. c. 38. to order murrer; but 


coſts to be paid upon an appeal to a poor's rate, in the ſame man- n uu 


ner as they are by the 8 9 V. 3. c. 30. empowered to do upon Sager, 263. 


an appeal to an order of removal, an indictment does not lie for 


not paying the coſts ordered to be paid upon an appeal to a poor's 


rate, another remedy by diftreſs being given by 8 & g V. 3. for 
the coſts ordered to be paid upon an appeal to an order of remov- 
al; but this objection is not well founded, for the remedy by 
diſtreſs is only given where the perſon ordered to pay the coſts 
lives out of the juriſdiction of the court. Rex v. Boys, Mich 
27 G. 2. Sayer, 108. | 

26. Defendant paid 37/. into court on the common rule; plain- 
tiff proceeded to trial, and recovered a larger ſum, and afterwards 
became a bankrupt. The aſſignees of the plaintiff moved to have 
the money paid out of court to them, which was oppoſed by the 
plaintiff's attorney, who inſiſted upon being firſt paid his bill of 
coſts, Rule to refer his bill to be tazed, and then to be paid out 


of the money in court, reſidue to the aſſignees. Ow/on v. O'Bryan, 


Trin. 27 & 28 G. 2. Barnes, 145. 
27. If indecent or ſcandalous expreſſions are unneceſſarily in- 
troduced into a declaration, the court will on motion order the 


words to be ſtruck out, and: inflict 8 coſts on the perſon 


offending. Anonymous, Hil. 28 G. 2. 2 Will. 20. 


28. In treſpaſs, the judge who tried the cauſe omitted to certify N Doug, 
in court at the trial, that the treſpaſs was wilful and malicious, 22% a. 


upon the flat. 8 & 9 W. 3. c. 11. in order to entitle the plaintiff 


(T 46). 
But it is 


to full coſts, and afterwards upon application he certified out of faid.the cer. 


court; whereupon a queſtion was made, whether he had power 
ſo to do, Per cur.— The certificate is void and contrary to the 4 


ſtatute, 


te; 


ired b 
43 W. 


— 


a 8 
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Coſts. 


c. 11. need ſtatute, which enacłs, that it ſhall be made in open court at the 


not be 
granted 
the trial 


trial. Ford v. Par & al. Eaft. 28 G. 2. 2 Will. 21. 


3 5 
of the cauſe. Tidd's Law of Cofts, 29. Pract. 655. cites Swinnerton v. Jarvis, Eaſt, 22 G. 3. 


C. B. and ſo it ſeems by the caſe of Gundry v. Sturt, Hil, 27 G. 3. 1 Term. Rep. K. B. 636. 


VN. Pri. 335. Fer FO 
33 If the phintiff obtain a verdict in an re he may 
| have a cn. fa. or a fl. fa. for the coſts, and an 


29. An attorney had delivered two ſeparate bills, one of which | 


was for fees and diſburſements 'in cauſes, the other for making 
conveyances; on motion both were referred to be taxed. Green 


v. Haſſell, Trin. 28 S 29 G. 2. Sayer, 233. . N 


30. The plaintiff might have entered judgment on the 11th 
November; there was an appointment for taxing coſts on the 16th 
of that month, but the plaintiff died on the 13th. Per cur.— As 
the plaintiff lived beyond the day in bank, judgment may without 
leave of the court be entered as of Michae/mas term, and coſts, 
notwithſtanding the death of the plaintiff, may be taxed thereu 


Fortier v. Steart, Trin. 30 G. 2. rs Law of Coſts, be 


31. On a caſe from the Crown Office reſpecting the coſts for 
amending a plea, Lord Mansfield, C. J. held the principle to be 
right, that where the defendant has leave to amend his plea, the 


1760 —— ought in juſtice to have liberty to reply 8 de now, if 
. He judges 


proper; and alſo that in all events he ought to be allowed 


. the expence of attending, and conſulting, and feeing counſel; in 


order to adviſe whether it be prudent or proper to reply de novo or 


.not. But where he does not judge proper to depart from his 


former replication and reply de novo, but only make ſuch alterations 
in it as merely purſue, and are the natural and neceſſary conſe- 
ces of the alterations made in the plea by the defendant, and 


| Which alterations in the replication/d6 not deface the record, no- 


thing more ought to be allowed than in proportion for ſuch neceſ- 


fary alterations and amendments in the replication, and its ſeveral 


dependences; for it muſt not be' left in the proſecutor's power to 
load the defendant unneceflarily, either out of ſpite or vexation, or 
for any other reaſon exceeding the bare neceſſity of the thing. 
Rex v. Roger Phillips, Hil. 32 G. 2. Burr. 757. 


22. Each defendant is an{werable for the whole coſts ; there- 
fore, in an ejectment againſt ſeveral, where the defendants de- 
ended ſeverally at the aſſizes, one confeſſed and had a verdict 


-2gainſt him, the others did not confeſs; the court upon applica- 
tion ſaid, the officer muſt tax the ſame coſts againſt all the de- 


fendants. If after the plaintiff has had ſatisfaQtion againſt one; 


he ſhould Wie it againſt another, ſuch defendant may apply to 
the court. N dem. Wilſort v. Foot & al. Eoft. 32 G. 2. Bull. 


1 b, fa. pofſ. for the 
poſſeſſion ſeparately 3 or ah Bab. fa. poſſ. with a ca. /a. or fi. fa. for 
1 coſts 115 one writ, And wok this — — a verdict is 
found for the defendant, or the plaintiff is nonſuited for any 
other cauſe than the defendant's not conſeſſing leaſe; ps 
| 2 | 9 | | oulter, 
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ouſter, the defendant muſt proceed to tax his coſts on the pf 
as in other actions, and ſuc out a cu. ſa. againſt the plaintiff; and 
if upon ſhewing this writ under ſeal to the leſſor of the plaintiff, 


„ rp with a copy of the rule by conſent, and demanding the 
colts, he do not pay them, the court will, on affidavit of the fats, 
grant an attachment againſt him. But it is unneceſſary to make 
out a ca. ;/a. againſt the plaintiff in C. B., far in that court, after 
a defendant in ejectment has obtained a verdict, or the plaintiff 
has been nonſuited upon evidence at the trial, the practice is for 
the prothonotary, after taxing the coſts upon the pen, to mark 
them upon the common rule, which muſt be ſhewn to, and at the 
time a demand made of the coſts upon the leſſor of the plaintiff 
perſonally, either by the defendant or his attorney on record, 
named in the conſent rule; and if upon' affidavit of ſuch de- 
mand, and of the leſſor of the plaintiff's refuſal to pay the coſts, 
in which it ſeems both the defendant and his attorney ought to 
join, an attachment may be obtained. Hullacl : Lau of Cofts, 618. B 
cites 2 Cro. Pr. 205. Imp. K. B. #b. C. B. | | 
34: it ſeems that a plaintiff in equity is obliged to pay the ide Anftr, 
coſts of a diſcovery, which, being complained of as an hardſhip, 9 
Lord Kenyon oblerved, that he had once heard Lord Mansfield 
ſay, he thought the court of law ought to allow the coſts paid to 
the defendant in equity as coſts at law ; that he was ſtruck with 


the propriety of the obſervation, and thought it would be'a good 


rule to be adopted. Fide Prake's Caſer at Ni. Pri..204. 3K. 
35. The afhdavit whereon to ground an attachment for non- There ia n 


payment of coſts was, that . on or about” ſuch a day the rule — 
was ſerved with the allocatur, and payment of coſts demanded. , but the 
Per cur. — The affidavit is inſufficient; for the words © on or attachment 
« about” leave the day of the ſervice and demand uncertain, goes at once 
and it might be on a dies nan juridicus. Brett ats. Wadham, Eaft. I be ſufk- 
4 G. 3. 2 Will. 227. : Sent. Brett ats. Wadham, 2 Will. 227+ 


6. A recognizance had been forfeited, a ſcite facias brought 
3 it, and à /evars faciat iſſued, and che ſheriff returned 200. 
levied of the goods and chattels of B., one of the manucaptors, 
and that E. the other had not any goods, c. whereof, Cc. It 


was moved that the proſecutor's coſts might be taxed, and paid 


to him out of the ſum levied. Per Lord Mansfield, C. J.—-Let 
the Maſter tax the coſts, and let notice be given to the defendant, 

and the bail to ſhew cauſe why the coſts ſo taxed ſhould not be. 
paid to the proſecutor, and the ſurplus of the money levied be 
returned to the defendant, or the bail upon whom it was levied. 
This is the beſt and eaſieſt method. The king has no intereſt. in 


this money, he is only royal truſtee for the party. Rex v. Eres 


and Bond, Tria. 7 G. 3. Burr. 2118. 


ays of juſtice by reaſon of privilege of parliament), after 2: — 


inga! is dilatory and expenſive, it writs of A. 


» (+ 3:) That the court, out of which the writ pro- tinge in. 
* e 
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37. By fat. 10 G. 3. c. 50. (intitled an act for the further pre- Thiza@ of -- 
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Is not con- © ceeds, may order the iNuce levied from time to time to be fold, 
8 « and the money ariſing thereby to be applied. to pay ſuch coſts 
vilkee of * to the plaintiff as the ſaid court ſhall think juſt, under all the 


vi of 
—— & circumſtances, to order; and the ſurplus to be retained until 


— _ « writ be anſwered.” 


Raban v Plato, Burr. 2726. 
The plaintif, in an cn again 2 member of b had proceeded ted ade 


only. Per « the defendant ſhall have appeared, < or other wr of the 


' 10G. 3. c. 50. and had obtained rules for ſelling the iſſues levied upon a diſtringas, an alias, and plu · 


ries diſtringas, and alſo a rule for an attachment again the ſheriff, but no ifſues had been actually 
levied ; however, the defendant did at length appear, and it was moved on bis behalf that theſe rules 


ſhould be all di The court thought it juſt and reaſonabie that the coſts of ifſuing the ſeveral 


writs ſhould be paid before the rules ſhould be difcharged. They were of opinion that theſe coſty 
were not to attend the event of the ſuir, but were to be paid to the plaintiff immediately, and at all 
events, whether be Gould Snally ſocceed in the ſuit or not. - Martia v. Townſend and others, Eaft. 
9 | \ 


38. An attachment for „ of coſts, taxed and liqui- 


dated, may be moved wann a term, Anon, Mich, 
11 CG. 3. Burr. 2686. 
239. A defendant gave notice of a motion which the plaintiff 
(to prevent delay) oppoſed in the firſt inſtance without waiting 
| * > rule to ew cauſe. Upon hearing the mitter it appeared 
do be frivolous and vexatious, ſo that the defendant took nothing 
by his motion. The plaintiff applied for his coſts of his attend- 
ance upon this notice. Gould, J. was of opinion, that the 


plaintiff ought to have the coſts; but De Grey, C. J. and Blact- 


- Bone, J. held, that as the defendant took nothing by his 3 
he could not take a rule to pay coſts, though when a rule 234 
diſcharged by a ſubſequent rule coſts may be added in that ma 
It was in the. plaintiff 's election to appear or not in the firſt 
8 and if for the fake of m_—_— he makes his option 

to appear immediately, and oppoſe the granting of any rule at 4 va 

he purchaſes that expedition at the expence of his colts. W; 

v. Norris, Trin. 11 G. 3. Black. 769. 

A cauſe e 40. A cauſe was referred by order of niff prius, and the coſts 

referred to were to abide the event in the uſual form. The arbitrators 

i by rele of awarded, that there was not any thing due from the defendant to 
nis priun, the plaintiff, in conſequence of which the Maſter taxed the 
ana.the cots defendant bis coſts 3 but upon motion the defendant was re- 
Vereco abide rained from inforcing the payment of them, the plaintiffs 
the event; being executors. And per cur. The order of nfs prius is in the 

"Gearbitr- uſual form: but the meaning of it is, that the party ſhould 
thatthe ſuch coſts as he would have been fable to pay in caſe a verdich 
plintiff's had paſſed againſt him; and if a verdict had been given againſt. 

_— Weine, or they had been nonſuited at the trial, they would 

e 40 not have been liable to pay ebltsg and therefore t of re ot 
vis. 27. under this order. . and another, . re 

22 14 G. 3. cited 3 Term Rep. T. B. 139. 


. ͤ v Pa may rar by leave of be 


| court the Seſendane — to coſts, and the words | 
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w ah aQtion' of treſpaſi for pulling down plaintiff's gates, the dedlatation contained five counts, 


the 4th and laſt of which alſo included an aſſault upon plaintiff. Juſtifications were ed to all but 
the 4th count, and not guilty to the whole; the juſtifications were for ſeveral rights offway, and as to 
the aſſault moliter manus impoſuerunt, becauſe the plaintiff ſtood in the way, and hindered the defend- 
ant from uſing it. The replication traverſed ſome of the rights of way, and new affigned as to the 
other treſpaſſes, but not to the aſſault. Iſſues were taken on the traverſes, and nn cal, pleaded to the 
new aſſignment, The cauſe was referred at nifi prius, and the coſts were to ab de the event. None 
of the * of way were found by the arbitrators as laid in the pleas, but they awarded an occupation 
way to defendants over the plaintiff's cloſes, naming them, and that inaſmuch as one of the 
aſſaults committed by the defendants was when he was paſſing with a cart and horſes, they awarded 5 s. 


to be paid by the defendants to the plaintiff for that injury. Per Buller, ]Þ-—The event of the ſuit 


muſt be taken to be the legal event. It appears ſtrongly on the award that the aſſault found was com - 
mitred in the cloſes of the plaintiff in afferting the way juſtified in the pleadings,” and negatived by the 
arbitratots; but thavgh we may think that was the fact, yet the way found muſt be intended to be 
the way pleaded, and that goes to the aſſault juſtified, - The aſſault found, then, muſt refer to the gth 
count, to which there is no juſtificatjon. On this we muſt take it that there has been 2 verdict for the 
plaintiff for 5s damages: But we cannot conſider the finding of the arbitrators as the certificate of 
the judge under the ſtatute 22 & 243 Car. 2. c. 9. Therefore the plaintiff is entitled to no more coſts 
than, damages. Aſhhurſt and Groſe, Juſtices, of the ſame opinion. Swinglehurſt v. Altham and an- 
other, Hil. 29 G. 3. 3 Term Rep. 138. : 


* Where judgment is arreſted, each party muſt pay their own s. P. Fiſher 
colts, 


Per Lord Mansfield in Cameron v. Reynolds, Hl. 16 G. 3. . : 


Cowp. 407. 16 G. 3. Barnes, 284. 
42. Where the clerk of the . in drawing an indictment 

had inſerted a number of unneceſſary recitals, and thereby greatly 

increaſed the length of the indictment, the court referred it to 


the Maſter to ſee what part of the record was unneceſſary, and 


directed that the clerk of the peace ſhould pay the 175 incut- 


red by ſuch unneceſfary part. Rex v. May, Eft. 19 G. 3. 
Doug. 193. BK 3 | vs | 
43. The granting a trial at bar being a fayour, the court may ; 


hy the party applying for it under the terms, that if he ſucceed 
he ſhall only have nf prius coſts, but that if he fail he ſhall pay 
bar coſts. Holmes v. Brown, Trin. 20 G. 3. Doug, 43 | 
44. Upon a new trial, after verdict for the deferi 
the new trial had not been drawn up upon payment of coſts, 20. 3. 
not had the coſts been reſerved. On a queſtion whether defend- Doug. 438. 
ant ſhould have the coſts of the firſt trial, the court ſaid as no Ry _ 
notice had been taken about the coſts of the firſt trial in the rule, gens, 46. 
and they had not been reſeryed to abide the event of the ſecond »v. Smith and 


verdict, the defendant was not entitled to receive them. Maſon others 


, 

, | ich, 
v. Skurray, Trin. 20 G. 3. Doug. 438. 1 ; — 0.3. 
Ar Rep. B. R. 507. Nie poſt, pl. 55, On the firſt trial of a cauſe, a ſpecial verdict was reſerved, 
that not being ſufficiently Rated, the court ſent it down” to be tried again, without ſaying any thing 
reſpecting the coſts. On the ſecond trial the defendant obtained a verdict, but the Maſter in taxing the 
coſts only allowed him the coſts of the ſecond trial, and it was held he had done right. Smith v. Haile, 


Mich. 35 G. 3. 6 Term Rep. K. B. 73. Yet however in a ſubſequent caſe, where on the trial a ſpe. | 


cial caſe was reſerved, which on argument the court — inſdfficiently „and therefore granted a 
new trial without ſaying any thing about coſts, the defendant without going down to trial again gave the 
laintifF a copnowit, and the Maſter in taxation of coſls not having allowed the plaintift the coſts of the trial, 
was pays, that the Mafter might review his taxation, and allow thole cofts ; and notwithſtanding the 


_ caſes of Maſon v. Skurray, and Hankey v. Smith, were cited on the other fide, the court made a rule ab- 


folute for that purpoſe, ſaying that this was diſtinguiſhable from thoſe caſes. Booth v. Atherton, Hil. 
35 G. 3- 6 Term Rep, K. B. 144. The caſe of Smith v. Haile was not cited. Nds ante, letter (A. 3), 


pl. 5. poſt, title Trial, letter (e. b), ; 1 
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45. On a plea of coverture, in an action of debt upon a j 


ment, a verdict was found for the defendant, and a writ of fi. fs. 


ſued out for the coſts, commanding the ſheriff to levy and pay 


them to her and her huſband. The court were clearly of opinion 
that this was irregular, it being a maxim, that a perſon, not a 
party to the record, cannot be benefited nor charged by the 
proceſs without a /ci. fa. Worthy v. Rayner, Eoft. 21 G. 3. 


Doug. 637. 
46. T colts of examining witneſſes upon interrogatories are 


always born by the party obtaining the rule for ſuch examination, 
and do not abide the eyent of the cauſe, unleſs ſo ordered by the 
court. Anon. Eaft. 24 G. 3. HulloecF's Law of Coftr, 437. 
47- The court deſired it to be underſtood, that in future, if an 
application be made for a mandamus to a biſhop without a good 
foundation, (as if there be a ſpecific legal remedy for the party 
applying,) they will diſcharge the rule with coſts. Yide Rex v. 
/bop of Chefter, Mich. 27 G. 3. 1 Term Rep. B. R. 405. 
48. Treſpaſs for meſne profits after a recovery in ejectment, 
the defendant ſuffering judgment to go by default ; and upon a 
writ of inquiry the jury gave a verdict for the rent only, and did 
not include the coſts of the ejectment. The defendant became 


à bankrupt after the judgment in ejectment, and before the 


action for the meſne profits was brought. It was moved to ſet 
aſide the inquiſition, becauſe the jury had not given the coſts of 


the ejectment in their damages. But per Aſbhurfl, J.— There is 


-no doubt but that the plaintiff had another remedy for the coſts 
of the cjeAment, for being a liquidated debt he might have 
| d it under the commiſſion; as he has neglected to do that, 
' am not diſpoſed to aſſiſt him. Though in many inſtances in 
actions for meſne profits the jury take into conſideration the coſts 


incurred by the ejectment, yet it does not appear to me, under 


all the circumſtances of this caſe, that they were bound to do fo 
here. Bankrupts are entitled to be diſcharged of all debts due 


previous to their bankruptcy. Gulliver v. Drinkwater, Hil, 


' Vide ante, 


28 C. 3. 2 Term Rep. K. B. 251. , . 

49. Treſpaſs againſt three, two of whom let jud t go by 
default; the other went on to trial, and obtained a verdict. 
Damages were aſſeſſed againſt the other defendants at one half- 
penny each; upon which it was moved, that the coſts to be taxed 
againſt the two defendants on the judgment by default, and the 
damages aſſeſſed ſhould be deducted out of the coſts, to be taxed 
to the third defendant on the pen, and allowed to the plaintiff. 


- And an affidavit was produced, ſtating that the defendants, who 


* 


Bland- though before the certificate was allowed, it was conſidered that 


had ſuffered jud t by default, had ated under the authori 
bt * 2 


nt, who had undertaken to pay the damages 
and coſts. The court granted the motion, Schoole v. Noble and 
others, Trin. 28 G. 3. 1 H. Black. 23, , © 


50. Where the debt exiſted before the banKruptcy of the de- 


fendant, but the verdi was obtained, and the coſts taxed after, 
the 
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9. 
F), | 
fered judgment to go by default, and upon the ſecond he took 2 55 | 


1+ 2 . a. Ho | 


Cofts, 45 1 
the coſts were part of the original debt, and that the certificate ford y. Foot, 
extended to both. Lewis v. Piercy, Trin. 28 G. 3. 1 H. Comp; 23h. 

| | If a plaintiff - 

Blackſt. 29. | decome a 
bankrup: after he is nonſuited, and before the taxation of the coſts, the coſts of the nonſuit are a debt 
prone the commiſſion ; for the taxation of coſts is merely aſcertaining the amount of the debt, 
2 _ exiſted previous to the bankruptcy, Horſt v. Mead, Trin. 33 G. 3. 5 Term Rep. 
If a creditor obtain a verdi@t before the iNſuing of s commiſſion of bankruptcy againſt the deſendant, 
he is entitled, notwithſtanding final judgment ſhou d not be figned till after the commiſſion was taken 


out, to prove his cofts as well as his debt, for the coſts de increments, when taxed, are annexed to thoſe. + 


aſſeſſed by the jury upon the verdict, and became conſolidated with them by a fair and equitable relation 
of law, Aylett v. Harford and another, Trin. 19 O. 3. Blackſt. 1317. And there is no diftinQtion 
upon this point between an action founded upon a contract and one upon 3 tort where the judgment 
follows the verdict. Longford v. Ellis, Eaſt. 25 G. 3. 1 H. Blackſt. 29. n. But it ſeems that in 

the court of Chancery it is conſidered that the taxation conſtitutes the demand, and that where the 
taxation is ſubſequent to the bankruptcy the debt is ſo. Ex parte Sneaps, Cook's Bankrupt Laws, 241. 


51. A cauſe having been ſubmitted to arbitration, the arbitrator 
awarded to the plaintiff “ the coſts by him ſuſtained in the ſaid 


„ action, to be taxed by the proper officer,” The court held, 


that the words were confined to the coſts of the action, and did 
not include thoſe of the reference. Brown v. Marſden and others,  -, 
Eaft. 29 G. 3. 1 H. Blackſt. 223. | 

52. The ten days after demand of coſts under a recognizance 
taken by virtue of 5 V. & M. c. 11. / 2, 3. muſt elapſe before an 
attachment can be granted againſt the party refuſing to pay them. 


Ker v. Ireland, Mich. 30 G. 3. 3 Term Rep. B. R. 512. 


53. In action on the caſe for diſturbing the plaintiff in his right 7ide ante, 
of common the declaration coutained two counts, for diſturbances n 
in two diſtin commons; as to the firſt of which, defendant ſuf- tt 


iſſue, and obtained a verdict. The court were of opinion, that FL 3. 
the plaintiff was not entitled to the coſts of the trial, and directed 
that the pgfea ſhould be lodged in the hands of the Maſter, that 
he might tax the plaintiff his coſts on the judgment by default, and 
the defendant his on the verdiCt obtained by him on the ſecond 
count; they ſaid there would be no incongruity in this caſe on 
the record.” If the court ſee two ſeparate cauſes of action on the 
ſame record, on one of which the plaintiff ſucceeds, and the other 
is found for the defendant, they are bound to give two diſtinct 
judgments. . 80 in an action for an aſſault and battery againſt 


two defendants, if one ſuffer- judgment by default, the other 


juſtify and obtain a verdict, there muſt be two ſeparate judgments 
on the record. Here the plaintiff will have judgment up to the 


whole extent to which he is entitled by having judgment for his 


coſts on the firſt count, as to-which the defendant made default, 
and as to the other count which contains a ſeparate cauſe of 
action, and which has been found for the defendant, he is equall 

entitled to have judgment; for his coſts incurred by the trial ot 
that iſſue. Day v. Hanks, Eft. 30 G. 3. 3 Term Rep. X. B. 654- 
54. If the defendant pay money into court which the plaintiff 
take out, it is the practice for the plaintiff to give notice to the 
3 SI ; G g 3 - | defendant 
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g defendant of the appointment to tax the coſts. Kabell v. Hudſon, 
Mich. 31 G. 3. 4 Term Rep. K. B. 10. 

The deter- 55. At the firſt trial of a cauſe the plaintiff. had a verdict. A 
mination in new trial was granted, but a juror withdrawn, the plaintiff under- 
| 2 taking © to pay the defendant his coſts” (which were the words 
Badia was Of the order of niſi prize). On the taxation the prothonotary 
foundedfole- refuſed to allow the defendant the coſts of the firſt trial, though 


lyonthe the verdict obtained by the plaintiff had been ſet aſide z in con- 


terms of the . 

* undertaking ſequence of which the defendant moved for a rule to ſhew cauſe 
122 pw why the taxation ſhould not be reviewed, and the coſts of the 
nrattice of firſt trial allowed to the defendant. But the court held clearly, 
The court is, that the undertaking of the plaintiff extended only to the coſts of 
that where the ſecond trial, and on that ground refuſed the rule. Rouſe v. 
the ſame 8 » rdin and other 8 H. Blackft, 6 

party who nA 75 Eaft. 31 . 3. 1 . ackſt, 39. 

gains the firſt verdict has alſo the ſecond, the prothonotary allows the coſts of both trials; but where 
the firſt verdift is for one party and the ſecond for the other, there the coſts of the former trial are not 
allowed. The following caſe i luſtrates this rule of practice. An action of treſpaſs was tried at Croydon 
by a ſpecial jury, and a verdict found for the defendant. In the next term a motion was made for a new 
trial, on the ground of the verdict being contrary to evidence, and a new trial granted, the rule being 
Glent as to coſts, It was tried a ſecond time in Middleſex by a ſpecial jury, and a verdict again found 
for the defendant. An application was again made for a new trial, in order to have a ſpecial verdict 
to take the opinion of the c2urt of K. B. on the point of law which aroſe. The court, with the 
conlent of the parties, and in order to ſave expence, inſtead of granting a new trial, made a rule that the 


judgment ſhquid be entered for the piaintiff with 15. damages, and that a ſpecial verdict ſhouid be 


agreed upon. On taxing the colts on the poftca the prothonotary diſallowed the colts of the firtt trial 
and of the rule granting a bew trial, with which the plaintiff's attorney being diſſatisfied, applied to 
the court for a rule to review the taxation. Lord Loughborough at firff ſeemed to think that the coſts 
of the firſt trial ſhould have been allowed, but directed the prothonotary to inquire and re what was 
the practice in the K. B. Upon inquiry it appeariag that in the K. B. the coſts of the firit tria . were 
not allowed even where the ſecond verdict followed the firſt, (vide ante, pl. 44-) the court ſaid the 
'prothono:ary kad done right, and refuſed the rule. Parker v. Wells, Eaſt. 25 G. 3 1 H. Black. 
539. u. [b). S. C. 1 Term Rep K. B. 34. but not S. P. This rule of praQtice was alſo confirmed 
by the court of C. P. in the caſe of Trelawney v. Thomas, Eaſt. 31 G. 3. 1 H. Blackſt. 64 


Pidetit., 56. In an action on a policy of aſſurance the declaration con- 
| 8 ,, tained ſeveral counts, arerring intereſt in different perſons. The 

art letter defendant paid money into court upon ſome of thoſe counts, 
(A), fs. which the plaintiff took out, and. the Maſter having taxed the 
corel. oy coſts on thoſe counts only, a motion was made for the Maſter to 
* review his taxation, and allowed the plaintiff his coſts upon all 
ocherviſe the counts. This was oppoſed as being contrary to practice, and 
288 in likely to be uſed as a means of oppreſſion; for the plaintiff would 


" add unneceſſary counts for the purpoſe of haraſſing his debtor, 


And per Lord Kenyon, C. J.—When a defendant pays money 


„into court on ſome of the counts only, it is ſaying, in other 
terms, that he admits the plaintifF has a cauſe of on againſt 
him to a certain extent, but that he means to defend himſclf 
againſt the charges contained in the other counts; and the plain- 
tiff, by taking the money out of court, precludes himſelf from 
all right to the colts upon the other counts. Baillie v. Cazalet, 

Hill. 32 G. 3. 4 Term Rep. K. B. 579. n 
57. The holder of a bill of exchange brought ſeparate actions 
againſt the acceptor, the drawer, and the indorſers. The drawer 
and one of the indorſers moved, that all proceedi wa, 


een erer enn 


* 
1 


DPD 


its juriſdiction. But in a caſe where ſuch an a 
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ſtayed againſt them upon payment of the amount of the bill, and 
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the coſts of thoſe two actions; which was oppoſed on the ground 


that the coſts of the other actions ſhould alſo be paid. Sed per 


cur. That is only neceſſary when the application for ſtaying pro- 


ceedings comes from the acceptor, who is the original defaulter, 
and againſt whom all the coſts occaſioned by his default may be 
recovered. Smith v. Woodcock, ſame v. Dudley, Eaft. 32 G. 3, 


4 Term Rep. B. R. 691. 
58. A defendant in cuſtody for the contempt, and alſo for the 


colts of the information in the nature of a quo warrants, may be 


diſcharged out of cuſtody under the lords' act as to the execution 


for the coſts; and the fine to the king in ſuch caſe being merely 
nominal, that will be no objection to his being ſo diſcharged, 


| Rex x. Pickerill, Trin. 32 G. 3. 4 Term Rep. B. R. 809. 


59. An indictment againſt defendants for not repairing a road 
having been removed into K. B. by certiorari, it went down to 
trial at the aſſizes, where the defendants were acquitted for want 
of proſecution. The defendants aſterwards moved the court to 
compel the proſecutor to pay them their colts, on the you that 
this was a vexatious proſecution under the fat. 13 G. 3. c. 78. 
. 65 (a). Sed per cur. The ſtatute only gives the court, “ before 
« whom the indictment is tried,” power to award coſts; an ap- 
plication ſhould therefore have been made to tho judge ar ni privs, 
who might have awarded coſts to the defendants, but we have no 
ſuch power. Rex v. Inhabitants of Chadderton, Eaft. 33 G. 3. 
5 Term Rep. B. R. 272. 


(a) Which 
enables the 
court, before 
whom any 
inditmentis 
tried for not 
repairing 
highways, to 
award coſts 
ra the perſon 
Indicted, to 
be paid by ” 
the proſecu· 
tor if it ap- 
pear to the 


ſaid court 
that ſuch proſecution was vexatious. Vide pa, pl. 64. 


60. No action will lie in a ſuperior court to recover coſts - 


ordered to be paid by a rule of an inferior court in the courſe of 
a ſuit there, notwithſtanding the defendant ſhould not, be liable 
to an attachment of the inferior court by ng reſident out of 

ion was brought, 
the ſuperior court ordered the colts awarded to the plaintiff in 
the inferior court to be deducted from thoſe allowed to the de- 
fendant in that action. £Amerſon v. Laſbley, Mich. 34 G. 3. 
2 H. Blaciſt. 248. | 


61. An attorney is not liable to pay the colts of raxing his bill r ut. At- 


rt is occaſioned, not from any overcharges of particular zems, 

ut by ſome particular branch of it being difallowed ; for the 
ſtatute is applicable where an attorney makes exorbitant charges 
on his client in the particulars of his bill, and the foundation of 
his demand is not denied, but only the amount of it, White, 
one, Qc. v. Milner, Mich. 35 G. 3. 2 H. Blackft, 357- 

62. The plaintiff had given notice of trial, and had not coun- 
termanded it, but had entered it for trial, and withdrew the re- 
cord after it was called on, The defendant moved for judgment 
as in caſe of a nonſuit, which, however, was refuſed upon ſuſſi- 
cient cauſe being ſhewn, mu: the plaiatiff undertaking peremp- 

, b 8 4 N b 


torily, | 


under. tar. 2 G. 2. c. 23. % 23. where the deduction of one fixth — 


In the caſe 
of Jordajne 
v Sharpethe 
plaintiff op- 
poled tue 
terms of 
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paying the torily to try the cauſe at the next fittings, and paying the de- 
— me fendant his coſts on account of the cauſe not being tried on the 
impoſes former notice. Jordaine and others v. Sharpe, Hil. 34 G. 3. 2 Hl. 

it was 

faid, that by the practice of the court (C. B.) there could not be a rule for cofts for not going on to 
trial, and a rule for judgment, as in caſe of a nonſuit, at the ſame time. But the prothonotary ſaid, 
he bad often taxes coſts in fimilar circumſtances. The reporter of that caſe obſerves in a note, that this 
ſeems to account for the court not allowing both rules, for the rule for judgment as in caſe of a nonſuit 
is ſafficicat to anſwer both purpoſes, if the afffavit be properly drawn. 2 H. Blackft, 280. 


63. On the trial of a cauſe the defendant demurred to the evi- 
dence ; on argument the demurrer was oyer-ruled. A writ of 
error was then brought in Cam. Scacc., where the judgment of the 
X. B. was reverſed; the cauſe was then removed into the Houſe 
of Lords, where the judgment of the Exchequer-chamber was 
-reverſed, and a ven. de novo awarded. On the ſecond trial a 
ſpecial verdict was found, and the Maſter, only allowed the plain- 
tiff the coſts of that trial. Upon a motion for the Maſter to re- 
view his taxation, Lord Kenyon, C. J. ſaid, that where a ven. de 
novo is awarded, the party ultimately ſucceeding is only entitled 
to the coſts of the laſt trial. Lickbarrow v. Maſon, Mich. 35 G. 3. 
: 6 Term Rep. K. B. 131. dg th 
| (s) Which 64. The inhabitants of a pariſh were indicted for not repairing 
exaRa, that a road. On the trial before Buller, J. they were convicted, and 

> na he certified on the back of the record e wha 13 G. 3. 
ful for the c. 78. f. 64. (a), that the defence was frivolous. The court were 
before clearly of opinion, that as there was no preciſe form of words to 
inditmene be uſed, this certificate was in effect an awarding of the coſts, 
or preſet Rex v. The Inhabitants of Clifton, Trip. 35 G. 3. 6 Term Rep, 


repairing highways, to award colt to the proſecutor to be pai by the perſorn & lndifted or preſented, 


This rule is Gs. It is ordered, that after the firſt day of Z2fer term 
oopret in & 35 G. 3. no judgment ſhall be ſigned for non-payment of iſſue 
-Common money, but that the iſſue money ſhall remain to be taxed as part 
Pleas and of the coſts in the cauſe. Regula generalit, B. R. Hil. 35 G. 3. 
Pe Lord Kenyon, 6 Term Rep. B. R. 218, , | 


Nee, D. 66. A commiſſion of bankrupt iſſued againſt the defendant in 
N. 73. December 1782, on which he afterwards obtained his certificate, 
Inn Auge 1787, the plaintiff brought an action againſt the de- 
ſendant on the balance of accounts, and obtained an interlocutory 
judgment in Michaelmas term following, On the 19th January 

1788 a ſecond commiſſion of bankrupt iſſued againſt the de- 

- ſendant. On the 31ſt of the ſame month final judgment was 
cd by the plaintiff, on which a writ of error was brought. On 


3 
, the 16th Zune 1789 the defendant obtained his certificate under 
the ſecond commiſſion, but under this commiſſion he did not 
pay 15-. in the pound, On the 3oth May 1790, the writ of 


— 
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error was nonproſſed, and the coſts of it taxed at 4o/. to the 
plaintiff... In Trinity term 1794, the plaintiff ſued out a ſci. 
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to revive the judgment, to which the defendant pleaded his cer- 


tificate in bar, and iſſue having been joined on that, a verdict 


was given for the plaintiff for 269/., and alſo for qol. for the 


colts in error; and the coſts on the ſci. fa. were taxed at 36/. to 
the plaintiff. On the 2d April 1795, the defendant's goods were 
taken in execution for the 269/. and the 400., and on the ſame 
day the defendant himſelf was taken in execution for the 36/. for 
the coſts of the ſci. fa. The 36/. was paid into the ſheriff's 
hands till the opinion of the court could be taken reſpecting the 
propriety of that arreſt; to obtain which a rule was granted to 
ſhew cauſe why the 36/7. ſhould not be reſtored to the defendant, 
and he be diſcharged as to any future arreſt on account of the 
ſame. After argument the court took time to conſider, and then 
determined, that the certificate delivered the defendant from the 
coſts of the ſci. fa. as well as from the origi! judgment. They 
faid the ſci. fa. was ſued out by the plaintiff to enable him to reap 
the fruits of his judgment; it was a ſtep to lead to execution for 
his original demand, and the defendant being diſcharged as to the 
original judgment, they thought that all the means that conduce 
to that end muſt be conſidered as conſequential upon.and included 
in the original demand. Phillips v. Brown, Eaft. 35 G. 3. 6 Term 
Rep. B. R. 282. ; 


67. On going to trial the parties ſubmitted to arbitration, and 


the ſubmiſſion was to be made a rule of the court of King's Bench. 
The arbitrator awarded coſts to be taxed by the Maſter of the 
court of Exchequer. The coſts being taxed at a large ſum, it 
was moved in the court of Exchequer that the taxation ſhould be 
reviewed. Sed per cur.—The taxation of theſe coſts was very 


properly referred to the Maſter, being the perſon beſt acquainted 


with the coſts of a ſuit in this court; but that reference was not 
made in this court, he did not act as the officer of the court in it, 


and we have no juriſdiction over him. Chapman v. Lanſdown, 
Trin. 33 G. 3. 1 Anftr. 273- | 


For more of coſts ſee Aions, Certierari, Executers, Trial, and 


Cottages. 
By fat, 1.5 Gee. 3. c. 32, the fat, 31 Elia. is repealed. 
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B31 Who ſhall be bound to covenant in a Deed, and to 
6Vizrz7 what Extent. (Suppl, ſec.) 331 


1. 71 Mort his eſtate in S. to K. for 23,0001., and cha 
i L wil oy is eftate in A. with 2000/. —_ He then _ 
veyed the ſame to . in fee, in conſideration of 14,000/7., from 
" which ſum he afterwards releaſed her. L. by his will ratified 
this ſale, and deviſed other eſtates in 4. and 2 in truſt to raiſe 
fufficient to diſcharge the mortgage of the eſtate in S. and 
teſtator's other debts. On a ſale of the eſtates in A. and C. 
under a decree made for carrying the will into execution, B. was 
the beſt purchaſer at 27,0004, and a draft of the conveyance was 
prepared by his counſel Mr, Booth, to which V. was a party; 
and in jt were inſerted covenants from . that K. (the mort- 
' gagee), the truflees for ſale, and the other parties therein named, had 
full power to grant, &c., and that the truſtees for ſale had a right 
to ſell the fame to the purchaſer and his heirs; and alſo a cove- 
nant for quiet enjoyment without any interruption by the mort- 
gagec herſelf, c. or from any perſon clarming from L. the teftator, and 
from his father, grandfather, great-grandfather, great-great-grand- 
, (naming them all,) or any of them. The ſame extent was 
given to the covenant for further aſſurance. Theſe covenants being 


: 8 to by Mr. Velden on the part of ., the Maſter, on 


re to him, thought that they were unreaſonable, and 
ought to be ſtruck out, and inſerted a covenant from V. againſt 
ber own afts only. On exceptions being taken to the Maſter's 
report, Lord Chancellor Hardwicke ſaid, that it was ſtated to be 
a rule amongſt conveyancers, that, where the vendor claims im- 
mediately under the perſon who bought the eſtate, there he need 
not covenant further back than againſt that perſon; but that he 
did not know ſuch a rule. Where indeed conveyances were to 
be made under a decree of that court, there they ſhould be ſettled 
by the like rule as men of judgment amongſt conveyancers ſhould 
direct. Where a ſurplus after ſale, he added, is conſiderable, (as 
in the caſe in queſtion, where V. probably took 25,000/. for the 
exoneration of her eſtate out of 27,090/.) there covenants have 
been directed in caſe of the heir, that neither N 

1 N *. 0 


* 
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diate anceſtor, and in the caſe of the deviſee, that neither he nor 
his deviſor have incumbered. His lordſhip therefore directed the 
draft to be altered, by inſerting covenants from V. againſt her own 
act, and the act of L. her deviſor, as io ſo much as ſhe would be 
benefited by the eſtate deviſed. Lloyd v. Griffith, 3 Att. 264. 

2. A.,, juſt after he came of age, executed a conveyance to his 
agent of a reverſion for a nominal conſideration of 180/. when a 
gift was only intended; but no fraudulent defign appeared. The 
court would not abſolutely reſcind the deed, but decreed the agent 


to releaſe the covenants for the title as improper in a gratuitous 


grant. Cray v. Mansfield, 1 Veſ. 379. | 

3. Deviſe of lands to truſtees to fell and apply the produce in 
aid of certain other funds in diſcharge of debts and legacies, and 
the ſurplus to go firſt to the teſtator's wife for life, and then to 
be divided between five perſons for life, with remainders to their 
reſpective iſſue. To a report in favour of the title, in a ſuit by 
the truſtees for enforcing a contract for ſale, exceptions were 
taken on the vendor's behalf, that the reſiduary deviſees were not 
parties to the ſuit, -and that a good title could not be made with- 
out their joining in the conveyance, and entering into covenants 
for the title, as far as they were benefited under the will, againſt 
the acts of the teſtator and his anceſtors; but the exceptions 
were over-ruled. Wakeman v. Ducheſs of Rutland, 3 Veſ. jun. 233. 
The caſe afterwards came on again upon exceptions to the draft 
of the conveyance, becauſe the deviſees were not parties to the 
conveyance, and the uſual covenants from them for the title, ac- 
cording to their intereſts, were not inſerted; but theſe exceptions 
alſo were over-ruled, on the ground that the truſtees for ſale 
were the only perſons who could make a title. If it were true, 
ſaid the Chancellor, that all claiming beneficially ought pro rats 
to enter into a covenant for the title, there is no poſlibility of 
diſtinguiſhing the caſe of a fee-ſfimple creditor for 20/. and a 
ceſtuy que truſt for 20, ooo l. The former is as much under an 
obligation pro ratd with regard to his intereſt to be a party to the 
conveyance as the latter. The conſequence would be, that the 
eſtate neyer could be ſold by decree, till the account was taken 
of all the debts; becauſe before that account was taken, it could 
not appear who were to join in the conveyance, what was the 
number, and in what proportions 8 beneficially entitled. 
3 Vef. jun, 504. See Fearne's Poſfth. Works, 110—118. 
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c A 1 (B) Upon what Deed (the Plaintiff might have 
r either Debt or Covenant. 


c. Hooper I. AN action of debt was brought upon a charter-party, and the 
v. Shepherd, declaration ſtated, that the plaintiff agreed to go a vo 
— ro for the defendant, to be finiſhed within fixteen months, aud t 
23 Roll. Abr. defendant covenanted to pay him 52/. rog. for every calendar 
593- 597- month the ſhip ſhould be on the voyage; that the plaintiff began 
x. 758. his voyage on ſuch a day, and ended it on ſuch a day ; averment, 
- 31. that having finiſhed his voyage in twelve calendar months and 
z. 429+ twelve days, the ſum due for freight came to 652 J. 105., and 
that the defendant had paid 1527. 105. in part thereof, and 5001. 
remained due. After verdict for the plaintiff, error was brought, 
and it was aſſigned for error, that it ſhould have been an action 
of covenant and not of debt; for though an action of debt lies for 
a certain ſum which is covenanted to be paid, yet otherwiſe it is 
where the ſum is uncertain, and depends upon a contingency. 
But the court held that debt wis a proper action, as the demand 
ariſes on a ſpecialty, and the ſum is aſcertained ; and it is like the 
caſe of rent due by deed. Shepherd v. Haaber, EH. 11 G. 2. 
And. I . | | * 

2. . argued on the part of the defendant, that where there 
is a ſpecial penalty in a deed (as a charter-party e. g.) you cannot 
recover more than that penalty in an action for breach of the con- 
tract, and 1 Ch, Caf. 226. 1 Fern. 350. were cited. It was au- 
ſwered, that where there is a penalty and covenants in the ſame 
deed, the party has election either to bring debt for the penalty, 
or an action on the covenant for damages. And it was held, that 

u may either receive the penalty and reſcind the contract, or 
1 an action on the .covenant and let the contract ſtand, 
Winter v. Trimmer, Mich. 3 G. 3. Blackſt. 395. 


en, (D) In what Caſes the Heir or Executor ſhall be 
bound by the expreſs Covenant of the Teſtator, 
without naming them. 


$.C. 3 Will. WW HERE A. covenanted that he would not thereafter exerciſe 
3806. a certain trad2, but ſhould endeavour to procure to B. his 
(4.'s) cuſtomers in the ſaid trade, and in conſideration thereof B. 
covenanted to pay a certain weekly ſum to A., his executors, &c. 

during the life of A. and his wife, and the ſurvivor of them. It 

was held, that this coyenant did not extend to reſtrain the admi- 

niſtratrix of A. from exerciſing that trade; and that the weekly 

ſum to be paid to the adminiſtratrix —— cam 22" 


BEG PRASUSBE SARA 3 


FSE 


a3 


the payment of A. s debts ; and it was ſaid, that it would be very 
hard to debar the adminiſtratrix, who was the inteſtate's wife, 
from exerciſing a lawful occupation for her own livelihood, in 
conſequence of the perſonal covenant of her huſband. Cooke, Ad- 
miniftratrix, v. Colcraft, Hil. 13 G. 3. Black. 856. 


(G.2) What is a Real, and what a Perſonal C51 


Covenant. f 6Viner 388. 
——— 


1. C. con a plantation in America to the uſe of two 
natural ſons of his in fee, with a clauſe that © he does 
« oblige himſelf, his heirs, executors, and adminiſtrators, to war- 
« rant and for ever defend the ſaid plantation, negroes, cattle, 
« ſtock,” &c. V. C. was afterwards evicted by ejectment, and 
died. On a bill filed by the ſons againſt the executrix of V. C., 
the clauſe in queſtion was held to be not a warranty, but a cove- 
nant, upon which they were entitled to recompence out of the 
ſettler's aſſets. Williamſon v. Codrington, 1 Vef. 512. | 
2. A tenant for life on his marriage engaged to ſettle 14,000 /. 
upon certain truſts; in order to raiſe which money he _ to 
exerciſe a power which he had of charging part of his lite-eſtate 
with 4000 J., and to pay to the truſtees a third of the income of 


the whole eſtate till the reſidue ſhould be raiſed. Being after- 


wards embarraſſed, he conveyed his life-eſtate to other truſtees, 
with notice of the marriage articles, firſt, to pay 1000 J. a- year to 
himſelf, and then for payment of debts. On a bill filed by the 
firſt truſtees to enforce the articles, the claimants under the laſt 
deed contended, that there was no lien on the land, but merely a 


perſonal covenant. But the court laid it down as an univerſal 


maxim, that wherever perſons agree concerning any particular 
ſubject, this, in a court of equity, as againſt the party himſelf, 

any claiming under him voluntarily, or with notice, raiſes a 
truſt, — for the plaintiffs. Legard v. Hodges, 1 Ve.. jun. 427. 


{eB. 2. Flight v. Cook, 2 Vef. 619. 


— 
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(I), (c) Who ſhall have the Advantage of the C A 
Covenant. The Aſſignee. >; bio 


I. WW HERE a covenant was to uſe the land in an huſbandlike 

; manner, and to deliver it in the like condition, and the 

action was by the executor of the landlord againſt the tenant, it 

was ruled by Buller, J. that this was a covenant which ran with 

the land, and that ſo the executor might ſue on it. Watfenv, 

Walſh, Taunton Lent Aſfizes, 25 G. 3. Efpin. Ni. Pri. 295. 

2. In an action of covenant, the declaration ſtated an indenture Suppofing 

of the 26th Ofober 1780, by which S. and V. who was deſcribed bt the co- 
| - ro 


venants i 


, 
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this caſe to be the mortgagee of certain premiſes, demiſed them to the de · 

Webb v. fendant for 11 years at a certain rent, —— to S. or his aſſigns, 
88 in which were contained covenants on the part of the defendant 
into not with with S. and his aſſigns (int. al.) to pay rent, and to keep the 
> ano aye premiſes in repair. It then ſtated that V., at the time of the 
an Aterett in teaſe, was poſſeſſed of the premiſes for the reſidue then to come 
the land, the and unexpired of a term of 99 years, commencing 24 June 1770, 
7 — ſubject to an equity of redemption by S. on payment of a certain 
which is ſum with intereſt to /. That the defendant entered and became 
mentioned in poſſeſſed for the term of 11 years, the reverſion thereof for the 
ee term of 99 years belonging to the ſaid V., ſubject to ſuch equity 
pur an nd of redemption, and the further reverſion in fee belonging to M. 
to the queſ- It then ſtated, that by leaſe and releaſe of the 23d and 24th March 
on dec 1781, M. granted tho reverſion in fee, expectant on the determin- 
the perſon ation of the term of 99 years, to S. and 7., who by indentures of 
entitled to leaſe and releaſe, dated 26th and 27th March 1781, and made 
Ade, between S. and T. of the ſirſt part, V. of the ſecond part, and Z. 
years term Of the third part, granted it to Z., his heirs and aſſigns, in truſt 
expetant, for ., his heirs and aſſigns, ſubject to a proviſo for redemption 
ae rns on payment of a certain ſum and intereſt by S. to V., on a day 
the 11 years therein mentioned, and ſince paſt. That on the 3oth March 1785 
em created M., died, having firſt bequeathed all his eſtate to the plaintiff, and 
= Serve wag appointed her ſole executrix. That ſhe proved the will, aſſented 
quired in to the bequeſt (a), and claimed to have the reverſion of the premiſes 
22 per- for the reſidue of the term of 99 years, (ſubject to S. s equity of 
7 3 redemption,) and the money thereupon ſecured to /. as legatee; 
ritanceof he and by virtue of that bequeſt, aſſent, and claim ſhe became poſ- 


land in con- ſeſſed of the ſaid reverſion for the reſidus of the term of 99 years, 


_ hugs ſubject, c. That by Indentures of leaſe and releaſe, dated 12th 


reverſion at- and 13th February 1987, and made between Z:. of the firſt part, S. 
wocuat ol the ſecond part, and the plaintzff of the third part, Z. and 8. 
granted to granted and releaſed to the plaintiff the reverſion of the premiſes 
the tenaot in fee, freed and difcharged from the equity of redemption, by 
328 virtue whereof ſhe became ſeiſed in fee of the reverſion of the 
Another ef. Premiſes immediately expectant on the determination of the term 
mate totally of 11 years. The breaches were for non-payment of rent, and 
dat by che for not repairing. To the declaration there was a general de- 

iogvifh- murrer; and after full argument, the court having taken time to 


' mentof ihe conſider, gave judgment for the defendant, Lord Kenyon, C. ]. 


imerveni9s obſerved, that it was ſtated that S. was only a mortgagor, who 


La Kedron, pad IIe. with his whole term to the mortgagee, and that the 
whole 


S. J., who intereſt which was veſted in him he had transferred to the 
faid, that the p 


an mortgagee ; therefore in'point of law his lordſhip could not con- 

pe por — Side — this covenant with S. could be faid is run with the 
applicable. land, for S. was ſtated in the declaration to have no intereſt what- 
Reo. g. K ever in the land, and yet both the implied covenants ariſing from 
— the yielding and * paying,” and alſo. the expreſs covenants, were 
(-) Lord entered into with S. It is not ſuſſicient that a covenant is con- 
- -  -  cerning 


Vie 3 Term 


Kenyon, 


_*< Q 


Qi O P44 QT » 
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cerning the land, but in order to make it run with the land there C. J., in de- 
muſt be a privity of eſtate between the covenanting parties. But !iveriag the 


here S. had no intereſt in the land of which a court of law could * 


take notice, though he had an equity of redemption which a court faid, that if 
of equity weuld take notice of, Theſe therefore were collateral chere was no 


covenants. And though a pa . covenant with a ſtranger to _—_ * 


pay a certain rent in conſideration of a benefit to be derived under the plain- 
a third perſon, yet ſuch a coyenant cannot run with the land. _ act 
Webb v. Ruſſell, Trin. 29 G. 3. 3 Term Rep. B. R. 393. ation, this 
plead:r had raiſed ſome difficulty to himſelf, by ſtating that the plaintiff, who was executrix, aſſented 
to the legacy to herſelf, and took the term in her own tight; for in ſome views of the queſtion the 
action poſſibly might have been ſuſtained if the plaintiff had ſued as executrix ; becauſe nothing is 
clearer than that a term which is taken in alieno jure is not merged in a reverſion acquired ſuo jure. 
Vide poſt, letter (K. 3), pl. . | 

The cauſe of Webb v. Ruſſell having been determined in favor of the defendant. S., the perſon named 
in the indenture of the 26 October 1780, brought an actiom of covenant againſt the ſame defendant 
upon that indenture, and affigned the like breaches as had been ſhewn by the former plaintiff. To this 
ſecond action defendant pleaded ſevefal pleas, namely, 1ſt, non eff faffum; ad, that V., before and 
at the time of making of the leaſe, was poſſeſſed of the ſaid demiſed premiſes for the refidue then to 
come of a term of 99 years, N on the 24th June 1770, ſubject to an equity of redemption 
by the plaintiff, on payment of a certain ſum with intereſt, and that the ſ-veral covenants in the declara- 
tion mentioned were made by the defendant with the plaintiff in reſpect of the ſeveral and reſpective eſtates 
and interefts of the plaintiff and .. in the ſaid demiſed premiſes, and not otherwiſe. It then ſtated M.'s 
ſeifin in fee of the reverſion, and the reſt of the facts as they were fiated in the declaration in the cauſe 
of Webb v. Ruſſell, concluding that by virtue of the conveyance of the reverſion in fee to the executrix, 
(the former plaintiff) and by force of the ſtatute, &c. the ſeveral and reſpeQive eſtates and intereſts 
of the plaintiff and V. of and in the premiſes in reſpect whereof the covenants were ſo made by the ſaid 
defendant with the plaintiff, became and were wholly merged- and extinguiſhed. There was a third 
plea, that at the time of the demiſe V. was poſſeſſed of the demiſed premiſes for the refidue of a certain 
term of 99 years, ſubje& to an equity of redemption by the paintiff, that the covenants were made in 


reſpect of the ſeveral and reſpeRive eſtates and intereſts of the plaiatiff and W., and that during the - 


term, to wit, on ſuch a day, the ſeveral and reſpecti ve intereſts of the plaintiff and V. in the demiſed 
premiſes in reſpect — the covenants were made by the defendant with the plaintiff, became and 
were wholly ended and determined. A fourth plea ſtated, that . was poſſeſſed of the reverfion of 
99 years, ſubject, &c. (as before) ; that the ſeveral covenants were made by the defendant with the 


= in reſpect of the ſaid equity of redemption of the plaintiff, and not otherwiſe, That V. died, 


ving appointed. (the former plaintiff) his extcutrix, who proved his will, and thereby became poſſeſſed 
of the reſidue of the 99 years term, ſubject, &c. ; that Z. and the plaintiff releaſed the ſaid equity of 
redemption to the executrix, whereby the ſao equity of redemption in reſpect whereof-the covenants 
were made became wholly extinguiſhed. And a fifth plea ſtated, that during the term, to wit, on the 
15 February 1787, the plaintiff's eftate and intereſt in the premiſes became determined, &c. The 
plaintiff demurred ſpecially to the four pleas in bar, and the court were clearly of opinion (without 
hearing any argument) that the plaintiff was entitled to recover. And Lord Kenyon obſerved, that the 
conſequence of their opinion on the former occaſion, when they held that theſe covenants, not being 
made with the perſon who had the legal eſtate, did not run with the land, and that the affignee of the 
mortgagee could not maintain an action on the covenants, (and with the legality of which judgment they 
were perſe&ly ſatisfied,) was, that theſe muſt be confidered as covenants in groſs, and that of courſe 
the mortgagor might maintain an action upon them. Stokes v Ruſſell, Trin. 30 G. 3. 3 Term Rep. 
B. R. 678. in error. Ruſſell v. Stokes in Cam. Scacc, Hil. 31 G. 3. 1 H. Blackſt. 562. 


(K. 3) Who ſhall take Advantage of a Covenant, (BJ 
| and againſt whom. ©. , GViner397- 


* 


. T) EMISE by indenture to 4. and B., their executors, ad- 


miniſtrators, and aſſigns, for a term of years, at an annual 
rent; with a covenant from A. and B. for themſelves, or either of 
them, their or either of their executors and adminiſtrators, that 
they the faid A., B., or _— their or one of their exe» 
® * - 2 | cutors, 


Dr 


* 


— 


| 
4 
4 
ry 
{ 
| 
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leſſor's executors, in an action upon the covenant ; but, upon an 


was held in B. R. that it did not lie, he not being 
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 eutors, adminiſtrators, or aſſigns, would pay the rent, Ez. 4. 
died before any part of the rent became payable. It was notwith- 
- ſtanding held by the court of B. R., that an action lay upon the 


covenant againſt the executors of A., this being a joint and ſeveral 
covenant. Eayt v. Donnithorne, 2 Burr. 1190. ; 

2. The 1riſb act of 11 & 12 Ch. 1. c. 2. empowers governors 
of colleges to leaſe for 21 years, reſerving ſo much yearly rent or 
more, at the peril of the lefſees who ſhould take the ſame, as 2 moiety 
of the value of the lands ſhould amount to. Dr. B., provoſt of 
Dublin, made a leaſe for 21 years, at a yearly rent leſs than the 


| moiety of the real value of the land, and covenanted with the 


leflee to warrant and defend the premiſes againſt himſelf and bi; 
ſucceſſors. After Dr. B. s death, his ſucceſſor evicted the leſſee, 
who thereupon obtained judgment in B. R. in Ireland againſt the 


appeal to K. B. here, this judgment was reverſed, ſiuce the leaſe 
was abſolutely void, and the act was expreſs, that the reſervation 
ſhould be at the peril of the leſſee. Clements v. Baldwyn, 
4 Burr. 2154- | | 
3- Demiſe to A. for years, with a covenant for payment of 


the rent. A aſſigned to B. for a day, or ſome days leſs than the 


original term. B. ſurrendered the land; and afterwards the leflor 
brought an action againſt him on the covenant, as aſlignee ＋ it 
of the 

whole term. Halford v. Hatch, 1 Dougl. 183. 0 

4. Demiſe to 4. for 30 years, at a certain rent, with a 
covenant from A. to keep in repair the premiſes during the 
term; and the leſſor covenanted to find wood and timber for 
ſuch repairs during the term. A. aſſigned part of the iſes to 
B. at a yearly rent of 26 J. 25., payable to A. Then there was a 


- covenant in the aſſignment from B. to repair at his own expence, 


wood and timber excepted; a power to A. to re-enter on non- 
payment of rent; and there were ſeveral other powers different 
from thoſe in the original leaſe. The aſſignee of B. brought an 
action upon the covenant againſt the aſſignees of the reverſion, 
for not providing timber for repairs. It was contended: for the 
defendants that this was not an aſſignment, becauſe the rent was 
not reſerved to the firſt leſſor, but to A., and a power of te- entry 
was given to A., and therefore B. was not entitled to recover on 
the covenant, as aſſignee. But the court of B. R. held, that the 


action lay, there being no reverſion left in 4. But Buller, J. 


doubted whether the covenants in the conveyance from A. to B. 


were good. Palmer v. Edwards, 1 Dougl. 187. note. See Jeninon 
v. Lexington, 1 P. Vm. 555. where it was much doubted whe- 
"ther tenant pur autre vie, on parting with his whole eſtate, could 
- reſerve a rent, ſiuce he had no reverſion to which it could be in- 


8. — wg an eſtate for the refidue of a term of 


„ 99 years, ſubj to an equity of redemption in B. on payment of 


a certain ſam and intereſt, A. and B. by indenture demiſed it to 


as F . C. 


the 


USC 
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C. for 11 years at a yearly rent, payable to A. and his aſſigns; and 
25 with 4 


in the leaſe were contained covenants on the part of 
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: 


and his aſſigns to pay the rent, and keep the premiſſes in repair. 
0 


Afterwards, the perſon entitled to the reverſion in fee, expectant 
on the gg years term, granted it to A. and another, in truſt for B. 
and his folks, ſubject to a redemption by A.  B. by his will deviſed 
(among other things) the mortgage term to D. After his death 
A. and his co-grantee releaſed the reverſion in fee to D. free from 
all equity of redemption; and thus the 99 years term was 
merged. D. then brought an action againſt. C. the leſſee for 
11 years, upon the covenants for non-payment of rent and not 
keeping in repair; but held in B. R. that it did not lie, for two 
reaſons; „ie, that the covenants were entered into with A., who 
had parted with his whole term and intereſt in the land to B. the 


mortgagee; and although a covenant be in itſelf of ſuch a nature 


as to run with the land, this is not ſufficient to make it paſs with it, 


unleſs there be alſo a privity of effate between the covenanting 


parties, which there was not at law between 4. and C. the leflee; 
and thus theſe were merely collateral covenants. And, in this 
caſe, the ſtatute of 32 H. 8. c. 34. (ſtated in the ſection to which 
this is a ſupplement) made no difference ; ſince, for the ſame rea- 
ſon, B. himſelf could not have maintained the action. The ſe- 
cond ground of the decifion of the court” will be found in (O), 


oft, pl. 2. Webb v. Ruſſel, 3 Durnf. & Eaſt, 393. 


6. So in Co. Cop. ſect. Go. it is ſaid, that ** none can take be- 
t nefit of a forfeiture, but he that is lord of the manor at the time 
tc of the forfeiture.” | | 


(L) Who ſhall be bound by it without naming, 
5 The Aſſignee. 


AY aclion of covenant was brought by the leſſor againſt the 
| aſſignee of the leſſee for a breach of the following covenant, 
viz, that the leſſee, his executors and adminiſtrators, ſhould, 
during the demiſe, with his and their family and ſervants reſide, 
inhabit, and dwell in and upon the demiſed premiſes, and in de- 


CA] 
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fault thereof would pay to the leflor, his heirs or aſſigns, 5 J. as 4 


penalty for every month he or they did not or ſhould not ſo reſide, 
over and above the reſerved rent. The breach aſſigned was, that 
the defendant, after the og un to him and during his poſſeſ- 


ſion, did not reſide with his family and ſervants, but abſented him- 
ſelf with them for a long ſpace of time, to wit, for ſuch a time, 


yet that he had not paid the penalty, but therein had made de- 
fault, contrary to the form and effect of the covenant of the leſſee, 
The defendant demurred generally, and in ſupport of his demurxer 


. infiſted that the covenant did not run with the land, and there- 


fore did not bind the aſſignee who was not named. But the court 
ſaid, that though the deed was very ill drawn, they were clearly.of 
opinion, that the covenant in queſtion was guodam mode annexed, 

Yor. IT. . e „ Hh 4 1 | . | and 


IS 


Covenant. 


and appurtenant to the thing demiſed, according to the firſt and 
ſixth reſolutions in Spencer's caſe, 5 Co. which were directly in 
point, and therefore that the aſſignee was bound, though not 
named. Tatem v. Chaplin, Eaft. 33 G. 3. 2 H. Blackft. 133. 


(L. 4) conſtruction and Extent of Covenants in 


general. 


1. THE plaintiff had demiſed to the defendant a certain rope- 
4 Walk for 21 years, at 20 J. per annum, and afterwards by a 


deed-poll, reciting that there was a diſpute between the plaintiff 


and a third perſon about the title to the piece of ground adjoining 
to the ſaid rope-walk, the defendant agreed that when the ſaid 
diſpute ſhould be adjuſted, and the ſaid piece of land ſhould be 
adjudged to belong to the plaintiff; or if the ſaid defzndant ſhould 

"any ways or means come to the poſſeſſion thereof, ſo that he 
the ſaid defendant might peaceably and quietly have, &c. the 
fame, as 775 of the rope - walk by the leaſe demiſed, that then and 
from ſuch time the defendant ſhould pay for the premiſes in the 
ſaid leaſe, together with the ſaid piece f round, for the then re- 
mainder of the term, the rent of ol. inſtead of 20/. The de- 
fendant afterwards got poſſeſſion of the ſaid piece of ground by 
demiſe from the third perfon. Adjudged, that he ſhould pay the 
additional rent to the plaintiff, notwithſtanding he paid rent alſo 
to the third perſon. Heath v. Baker, Mich. 10 G. 2. Rep. temp. 
Hardw. 319. | | T | 

2. In an action of covenant the declaration ſet forth, that the 
defendant being ſhortly after bound oh a voyage to the iſland of 
Madeira, by charter-party under hand and ſeal covenanted that he 
would directly, as wind and weather would permit, after the diſ- 
charge of that outward-bound cargo at the iſland of Madeira, ſail 
and proceed to Winyaw in South-Carolina, or as near thereto as he 
could ſafely get, and there ſtay forty running-days from the time 
of ſuch arrival, if not ſooner diſpatched, and load his ſhip with 
ſuch goods as the plaintiff's agents, &'. ſhould tender to be laden, 
in conſideration whereof the plaintiff agreed to pay the freight, 
Sc. There was a proviſo in the charter-party, that if the ſhip 
ſhould not be arrived at Nima by the i ſt of March then follow- 
ing, it ſhould be in the option of the plaintiff, his ſactors, c. on 
the ſhip's arrival there, either to load the ſhip on the terms afore- 
laid or not, or at the then current freight given to ** loading at 
Winyaw, for the voyage aforeſaid, or to refuſe the faid ſhip en · 
tirely, ſo always that Fach the intention of the plaintiff, his fac- 
tors, c. was declared to the maſter within ſuch a time, &c. 
The declaration aſſigned two breaches: iſt, That the ſhip did not 
fail to Vina, or as near thereto as ſhe could ſafely get, but on 
the contrary thereof the defendant wilfully abſented himſelf there- 
from; 2d, That the defendant did not arrive at Winyatv on the 
ut March, or at any time afterwards, but wilfully | To 
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ſelf therefrom. The defendant pleaded, that he did proceed with 


all convenient ſpeed, and fail to the iſland of Madeira, but by rea- 


ſon of contrary winds and bad weather, and from no other cauſe, 
was prevented from arriving there till the 16th February, ſo that 


it was impoſſible for him to diſcharge his outward-bound cargo to 


Madeira, To the ſecond breach he made the ſame plea, and that 
it was impoſlible, after the diſcharge of his cargo, to arrive at Win- 
yaw by the firſt day of March, The plaintiff demurred generally 
to thoſe pleas, and had judgment; for the covenant of the de- 


fendant was an expreſs and abſolute covenant to go to Winyaw at 


all events. The defendant by the proviſo betame as it were an 


Inſurer of the riſk of his getting to Winyaw before the 1ſt March, 


in which event he was ſure of a freight, but he ſtill had a general 


chance of getting a freight, even though he ſhould not arrive 
there till after that time. If the defendant had not expreſsly co- 


venanted to go to this port, and had been unavoidably prevented 
without any default in himſelf, it might have been a different caſe. 
Schubrick v. Salmond, Hil. 5 U. 3. Burr. 1637. 

3. An increaſed rent covenanted tg, be paid by a leſſee, in caſe 
he ſhall plough up any of the ancient meadow or paſture ground; 
part of the demiſed premiſes is to be conſidered as ſtipulated 


damages, fixed and agreed upon between the parties, and not 


as à penalty, Rolfe v. Paterſon & al. 12 G. 3. 6 Bro. Co. 
Parl. 470. 


4. Debt on bond, (by adminiſtratrix, the widow of obligee,) $.C.Blacks. 


45 


conditioned for the payment of 85. a- week to the obligee, his exe- 836. 


cutors, c. during the life of obligee and his wife, and the ſur- 
vivor of them; and alſo for the performance of certain articles of 
agreement, wherein it was covenanted by the obligee that he 


ſhould not at any time thereafter vend or ſell certain articles in 


the way of trade, except ſuch as he ſhould ſell for the ſole benefit 
of the obligor, his executors, adminiſtrators, or aſſigus. Defend- 
ant pleads that he paid the 8 t. a-week to the obligee during his 


lifetime, and to the adminiſtratrix after his deceaſe, until the x6th- 


July 1770, but that ſince the death of the obligee, to wit, before 
and on the 16th 7uly 1770, and from thenceforth, the adminiſtra- 
trix (the plaintiff) vended, ſold, and dealt in the ſaid articles; and 


which ſaid articles were not ſold, or dealt in, or vended by her 


for the benefit of the defendant or his aſſigns, contrary to the tenor 


and effect of the ſaid agreement, whereby he the defendant Joſt. 


and was deprived of the benefit of the ſale, &'c. et hoc paratus eſt. 
Demurrer inde, and joinder. In argument it was objected, that 
this covenant did not extend to the plaintiff the adminiſtratrix; 
to which it was anſwered, that a covenant lies againſt an executor 


in every caſe, although he be not named, unleſs it is ſuch a cove- 


nant as is to be performed by the perſon of the teſtator, which 
they cannot perform ; but in this caſe the plaintiff might perform 
the covenant by not vending, c. But the court were of opinion 
that the plea was not an anſwer to the action, for the covenant 


not do ſell was only a reſtriction laid on the obligor himſelf, and 
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466 _ Covenant. 
muſt expire with his life. Cook, Widow, Adminiſtratrix v. Colcrafts 
Hil. 13 G. 3. 3 Will. 380. ö 
A leaſe s F. R. B. by indenture demiſed certain premiſes to O. C. for the 
made for 21 lives of the ſaid C. C., E. C., and R. C., and the ſaid R. B. there- 
carn-mill to by covenanted as follows: That if the ſaid O. C., his heirs and 
be repaired (c afſipns, ſhall be minded at the deceaſe of the ſaid O. C., E. C., 
. « and R. C., or any of them, to ſurrender this preſent indenture, 
- there was no and take a new leaſe of the ſaid premiſes, and thereby add one 
covenant on -«© new life to the two then in being, in lieu of the life ſo dying, 
the part of tt that then the ſaid R. B., his heirs, 6c. upon requeſt, on ſuc 
| -« ſurrender of the leaſe then in being, and upon payment of one 
but a cove- . «© broad piece of gold of 22 5. value, or 22 v. in filver, to the ſaid 
nant on fe cc R. B., his heirs, &c. for every life ſo to be added in lieu of the 
leflor that life of every of them ſo dying, and at the proper coſts of the 
11 « ſaid O. C., without demanding any further fine for the ſame, 
>. 4c ſhall and will grant and execute unto the ſaid O. C., his heirs, 
expiratioa © tc.” a new leaſe for the lives of the two * named in the 
of the leaſe, ac former leaſe as ſhall be then living, and of ſuch other perſon as 
Ea the © the ſaid O. C., his heirs or affigns, ſhall nominate and appoint, 
election of «© in lieu of the perſon named in the ,receding leaſe, as the ſame 
——_— « ſhall reſpectively happen to die, under the before-mentioned 
4 annual rent, and the ſame covenants therein contained.“ This 
the fame leaſe bore date the 22d December 1749, and there had been four 
mu ud ſucceſſive renewals (by the ſaid R. B.), containing the ſame clauſe 
- The queſ. of renewal from the time of a former leaſe granted by the anceſtor 
tion was, of the ſaid R. B., bearing date the 3d Auguſt 1688, down to the 
- Whether date of the leaſe in queſtion. It was held that R. B. had by his 
de a coe Own act put a conſtruction upon this covenant, and 3 rene w- 
nant for re- als had rendered it a perpetual covenant to renew. v. Booth, 
id E. Es. 18 G. 3. Coup. 819. | ras 2; Io 
cond leaſe? The court of Exchequer were of opinion, that under the words © the ſame rents and 
at covenants,” the covenant for the renewal ought to be inſerted ; and on appeal to the Houſe of Lotds 
pos way get. Bridges v. Hitchcock, June 15, 1715, cited 3 Atkins, 88. and vide 1 Bro. 
. 2. 52 ö 5 
| C. being felled in fee made a leaſe to 37. in confiderition of his ſarrendering s former leaſe of the 
ſame iſcs; whereof there were two lives in being, and in confideration of ſuch a ſum of money, 
and y demiſed to M. and his affigns certain iſes to hold to M. and his affigns for the 
lives of M., N. his wife, and J. his fon, and life of the longeſt liver of them, under 'a 
certain rent 3 and M. covenssted for himſelf, his executors, &c. with C. his heirs, &c. at the 
death of any of the before-mentiones lives, to pay C. his heirs, e. wichin ſych a time, ſo much 
money, in the name of a fine, for every life added or renewed from time to time according to the 
true intent and meaning of that indenture- And C. for himſelf, his heirs, &c. covenanted with M. 
his execators, that he and they ſhovid od would, for the conſideration of the aid fine to be. ſo paid 
as aforeſaid, execute one or more leaſe or leaſes under the ſame rent and covenants as were expreſſed 
in the preſent indenture, and ſo to continue the renewing of ſuch leaſe or leaſes to M. or his 
agns, paying 2s aforeſaid to the ſaid C.. his heirs, &c. the ſaid fine for life ſo added or 
renewed as aforeſaid from time to time, according to the true intent and meaning of the ſaid indenture, 
A bill was brought by one of the affignees of M. that bis leaſe might be completed by filling up the 
lives, and that the ſame covenant of renewal might be again inſerted upon the dropping of any of the 
additional lives. The defendant infiſted, that after the lives had been once filled up there ought to be 


no new clauſe of renewal; but Lord Hardwicke, C. held, that the plaintiff was entitled to a new leaſe 
with a covenant of renewal inſerted in it. Furnival v. Crewe, May 1, 1744, 3 Atkins, 82. 


M. demiſed to R. (the leſſee) e eee Lge thor) aver re bf. 


or any of them, ſhould fo long live, rendering rent. The covenanted for himſelf, &c. upon the 
. death of any of the appointees (by name) to add » new third life upon payment of 200/.- within ſex 
months 3 or upon the death of two of them (by name) within fix months, to add py ao oye 
payment of 300 l.; or vpon the death of all of them (by name) wculd, upon payment of 11 50 J. make 
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new leaſe or grant for any three new lives to be nominated and appointed by the faid R. his execu= 
tors, &c. for the like term as was thereby demiſed, at and under the like rent, covenants, and agree=- 
ments therein contained, No application was made for a .renewal till the deceaſe of the third life. 
Lord Camden, C. was of opinion that the repreſentatives of the leſſor were not under any obligation to 
or any further leaſe than for three new lives only, and that the party applying was not entitled ta 
ve any covenant inſerted for any further renewal, the words of the old covenant not obliging the 
leſſors to grant a new leaſe but upon the death of ſome one of the three perſons named in that leaſe 3 
and they being all dead, the plaintiff could claim no further renewal. And therefore his lordſhip 
decreed the repreſentatives of the original leſſor, upon payment to them of the fire of 1150/7. to grant 
to the party applying a1 leaſe for 99 years, renewable on the deaths of three perſons named in a 
- _ but without any covenant for any further renewal, Ruſſell v. Darwin, 1767, 2 Bro. 
ep» 039» n. | | 

A biil was filed againſt the maſter of St. John's Hoſpital in the city of Bath and againſt the cor- 
poration for a renewal of a leaſe held of the hoſpital, upon payment of one year's rent by way ef fine. 
In 2711 an information had been fled, which came on to be beard at the Rolls; in 1713 the Maſter 
of the Rolls made an award, which was ſubmitted to, and afterwards confirmed by a decrees, From 
that time till 1738, no larger ſum than 60/7. had ever been taken as a fine. In 1738, the eſtate being 
much improved, a doubt was entertained whether the hoſpital could take a larger ſine without the con- 
ſent of the leſſee. Jones offered 600/., and it was decreed that they might take it In 1753 be offered 
1000 J. which was refuled ; but Lord Hardwicke ſaid, that the hoſpital ſhould grant a renewal upon the 
payment of that ſum. A new leaſe was granted accordingly, and Jones granted many under-leaſes, 
with proviſoes to renew upon payment of one year's rent whenever the hoſpital ſhould renew to him. 
By his will, in 1792, he deviſed the eſtate to truſtees to certain uſes. The truſtees applied to the hoſ- 
pital and corporation to renew, and being refuſed, brought their bill. But, per Lord Thurlow, C. 
What interett have the plaintiffs againſt the hoſpital by way of contract ſo as to compel a renewal at 
ſach a fine ? The diſcretion is only that they ſhould not increaſe their fines by taking two years rent, 
not to prevent their taking a year's rent, though it ſhould amount to more than formerly. A 
renewal upon particular terms would be equivalent to an alienation, The only line would be to refer it 
to the Maſter to report what the fine for the admiſſion ſhould be. The bill was diſmiſſed, Somerville 
v. Chapman, Trin. 19 G. 3. 1 Bro. Ch. Rep. 6x. 

Bill for the ſpecific performance of a covenant to renew a leaſe z the covenant was, that the leſſor, 
his execuiors, &c. ſhould and would, at the end and determination of the ſaid term of 21 years, ſeal and 
execute a new leaſe of the ſaid demiſed premiſes for the further term of ſeven years, to commence from the 
end of the term of 21 years thereby demiſed, ſubject to the ſame rent and purſuant to the ſame exceptions, 
covenants, reſervation, conditions, and agreements in all reſpeQts as are in and by the ſaid indenture of 
leaſe mentioned and exprefled, in caſe the plaintiff, his executors, &c. ſhould defire the ſame, firſt 
giving twelve months* notice of his or their defiring ſuch further term of ſeven years. The defendant 
refuſed to execute a new leaſe tendered to him, becauſe a covenant providing for granting a new leaſe to 
the plaintiff, c. for a further term of ſeven years, to commence from the end of the ſaid term of ſeven 
years, expreſſed to be granted by ſuch new leaſe ſo tenderedg was contained therein. Lord Thurlow, C. 
declared the plaintiff entitled to a leaſe for ſeven years only, and faid that he had not an idea that the 


intention of leſſor was to renew the covenant of renewal, or that it could be ſo conſtrued in a court 


of equity. Tritton v. Foote, Trin. 29 G. 3. 2 Bro. Cha, Rep. 636. 


6. One of the covenants in a deed to diſſolve a partnerſhip be- 
tween the plaintiff and defendant as wharfingers, was in effect, 
that the parties agreed with each other that the I pm and mer- 
chandizes which ſhould be lying upon rent on all or any part of 
the partnerſhip premifes, at the time of the diſſolution of the part- 
— * ſhould be divided equally between them, and that each 
ſhould bear and pay a moiety of the charges and expences attend- 
ing the weighing and dividing the ſame ; but that the plaintiff 


| ſhould ſolely bear and pay the charges and expences attending the 


conveying his moicty from a warchouſe agreed to be aſſigned to 
the defendant, to another warehouſe agreed to be aſſigned to the 
plaintiff. The plaintiff aſſigned for a breach of this covenant, 
that although he had required the defendant to deliver to him his 
moiety of \ © goods and merchandizes, Wc. yet the defendant did 


not nor would deliver the ſame, but refuſed, Sc. Upon a de- 
murrer it was held, that the defendant by this covenant was not 


bound to deliver, though if he 


had obſtructed the plaintiff in re- 
; Pb Nord moving 
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moving his s it would have been a breach of it. Stevens v. 
Carrington, Mich. 19 G. 3. Dougl. 27. 

7. In covenant on a leaſe; whereby the defendant covenaated 
to uſe the land in an huſbandlike manner, and to deliver it up in 
like condition; in ſumming up to the jury Buller, J. laid it down, 
that it was matter of law to determine what was uſing the land in 
an huſbandlike manner; and gave it as his opinion, that under 
ſuch a covenant the tenant ought to uſe on the land all the ma- 
nure made there, except that when his time was out he might 
carry away ſuch corn and ſtraw as he had not uſed there, and was 
not obliged to bring back the manure arifing from it. Watſon v. 
Welch, Taunton Lent Asses, 25 G. 3. Efpin. Ni. Pri. 279. 

8. In an action of covenant the declaration ſtated an indenture 
of leaſe, which contained a demiſe of certain premiſes for 61 years 
at a certain rent, and then the following covenant, viz. that the 
leſſors, for themſelves their heirs and aſſigus, did promiſe, grant, 


and agree with the lefſee, his executors, adminiſtrators, and 


aſſigns, and every of them, that at any time within one year after 
the expiration of 20 years of the ſaid term of 61 years, at and upon 
the requeſt, proper coſts and charges of the ſaid leſſee, his exe- 
cutors, Wc. and his or their paying to the leſſors, their heirs or 
aſſigns, the ſum of 6 /. of lawful money of Great Britain, they the 
leflors, their heirs and aſſigns, ſhould and would, upon ſuch requeſt 
and payment made, execute in due form of law another leaſe of the 
ſaid premiſes unto the ſaid leſſee, his executors, c. for and during 
the further term of 20 years, to commence from and after the ex- 
Piration of the ſaid term of 61 years, thereby granted at and under 
the rent firſt reſerved, and the uſual and general covenants. And 


ſo in the like manner at the end of every 20 years during the ſaid 


term of 61 years, thereby granted for the like conſideration, and 
upon the like requeſt, ſhould and would grant and execute an- 


other leaſe of the ſaid premiſes unto the leſſee, his executors, & c. 


for the further term of 20 years, to commence at and from the 
expiration of the term then laſt before granted at and under the 
like rent and covenants. The declaration then ſtated the entry 
of the leſſee, and an aſſignment of the premiſes by the leſſee to 
the plaintiff, wlio thereupon entered; and that the reverſion of 
the premiſes legally came to and veſted in the defendants. Then 
it ſtated that the plaintiff, at the expiration of the third 20 years 
of the term next after the making the firſt indenture, requeſted 
the defendants, at the proper coſts and charges of the plaintiff, and 
upon his paying to them the ſum of 6/7., to grant and execute an- 
other leaſe of the premiſes to him the plaintiff, for and during the 
- Further term of 20 years, to commence at and from the expiration 
of the ſaid term of 61 years (being the term then, laſt before 
granted) at and under the ſaid yearly rent in the faid indenture 
mentioned, and the uſual and general covenants, and tendered 


the ſame, &c, Breach, that the defendants did not, nor would 


when they were fo requeſted, nor at any time, grant or execute 


another leaſe of the ſaid premiſes unto the plaintiff for and —_— 
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the further term to commence as aforeſaid, at and under the rent 


and covenants aforeſaid, or for any other term, or at or under any 
other rent or covenants, or in any other manner whatſoever, but 
wholly refuſed ſo to do, contrary, Sc. To this there was a ge- 
neral demurrer; and after argument the court gave judgment Ke 
the defendant. And Buller, 7. obſerved, that this was an agree- 
ment on the part of the leſſor to grant a further leaſe on a prece- 
dent condition to be performed by the lefſee, which he had not 
done. He faid it had been argued at the bar, that the words 
« laſt before granted” apply to the term of 61 years, but that it 
was manifeſt that ſuch was not the intention of the parties, for 
they uſe the words © 61 years” in the former part of the cove- 
nant, when they are ſpeaking of the whole term ; then theſe words 
mult neceſſarily refer to the term of 20 years laſt before granted. 
It was optional in the leſſee whether he would apply for a renewal 
of the leaſe or not; but if ha had intended to claim the benefit 
of ſuch renewal, he ought to have applied for it at the end of the 
firſt 20 years. Rubery v. Fervoiſe and another, Eaft. 26 G. 3. 
1 Term Rep. B. R. 229. 

2 Debt on bond was brought by the 1r;/b ſociety againſt the 
defendant, who craved oyer of the condition, which after recitin 
that the ſociety had by their letter of attorney appointed H. 2 
their chief agent to receive all and ſingular the rents in the faid 
letter of attorney mentioned; and that by certain articles of agree- 
ment the ſaid H. H. had covenanted to receive the ſaid rents, and 
to render ſuch account thereof, and pay the ſame from time to 
time to the faid ſociety in ſuch manner as by the ſaid articles was 
appointed, was that the ſaid H. H. ſhould keep the covenants in 

ſaid articles on his part contained. The defendant then 
pleaded, that by the ſaid articles of agreement made between the 
ſaid ſociety and the faid H. H., after reciting that the ſaid ſociety 
had appointed the ſaid H. H. to be their chief agent, and alſo re- 
cciver of their rents, and during their pleaſure to manage and in- 
ſpect, overſee, take care of, and regulate the whole affairs, con- 
cerns, and intereſts of the ſaid ſociety in the kingdom of Ireland, 
and had agreed to pay him ſuch a ſalary, he the faid H. H. cove- 
nanted (int. al.) to remit, pay, and diſcharge to the ſaid ſociety 
the whole rents contained in the ſaid letter of attorney, as alſo 
the increaſe and improvements that might or ſhould thereafter be 
made thereof by or upon any new contracts or renewals of the 
then leaſes every ſix months next after ſuch rents ſhould be- 
come due. The defendant then pleaded the death of the ſaid 
H. H., and performance by him in his lifetime, and by the exe- 
cutors after his deceaſe, of the covenants mentioned i the articles. 


ers (proteſting that H. H. in his lifetime had not, nor 


his executors, &c. performed, &c.) that ſuch a ſum of money 
became due and payable to the ſociety, and was actually received 
by H. H. for the rents, increaſe, and improvements of the {aid 
eſtate, in the condition and articles mentioned, yet that . H. 
in his lifetime, nor his-cxecutors, Sc. ſince his deceaſe, did not 
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pay the ſaid ſum of money, c. To this there was a general 
demurrer, in ſupport of which it was contended, that the replica- 
tion was bad in point of law, becauſe it attempted to put in iſſue 
more than the covenant on which the breach was aſſigned com- 
prehended ; and no iflue could be taken upon it, under which the 

aintiff might not give in evidence the receipt and non-payment 
of money by H. H., to which the covenant, for the performance of 
which the defendant was bound, did not extend; for the replica- 
tion is, that H. H. had received for rents, increaſe, and improve- 
ments of the ſaid eſtate, whereas the covenant is for payment of 

articular rents ſpecified in the letter of attorney, and the increaſe 
and improvements thereof, that is, of thoſe rents. Improvement 


of the eſtate is a more comprehenſive term than improvement of 


the rents, and extends to any thing that makes the eſtate more 

roductive. And that the replication was framed ſo as to take 
in the caſe in diſpute between the parties, namely, fines paid for 
the renewal of leaſes, and received by the ſaid H. H. in his life- 
time, to which the covenant did not extend. But the court were 
of opinion, that a fine is certainly an improvement on a new con- 
tract or renewal, and that the covenant being to remit the rents, 
as alſo the increaſe and improvements upon new contracts or re- 


newals, the defendant was liable. And Afbburft, J. ſaid, it ſeemed 


to him that the condition of the bond extended to all ſums of mo- 
ney which H. H. received as the agent of the ſociety. The Iriſh So- 
ciety v. Needham, Mich. 27 G. 3. 1 Term Rep. B. R. 382. | 


10. In an action of covenant the declaration ſtated, amongſt 


other things, a charter-party which contained an agreement on 
the part of the defendant to employ a certain ſhip, for the captors 


of which the plaintiff was agent, as ſoon as ſentence of con- 


demnation ſhould have paſſed upon her upon certain terms as 
to freight, It then ſtated, that before the making of the 


nay gy td a certain ſuit or proceeding had been inſtituted 
in 8. | 


elena (the place to which the ſhip had been carried 
immediately after her capture) on behalf of the captors, before 
certain commiſſioners appointed according to the royal charters 
under the great ſeal, confirmed by ſeveral acts of parliament, for 
the purpoſe of diſtributing juſtice in all maritime caſes whatſoever, 


concerning ſhips which might be brought or perſons who might 


come within the juriſdiction of the powers delegated for the go- 
vernment of the iſland of St. Helena, for the purpoſe of obtaining 
the ſentence of condemnation by the ſaid commiſſioners of the 


- Faid ſhip, which-faid ſuit was depending at the time of the making 


of the ſaid charter-party. _ That after making of the ſaid charter- 


rty, ſentence of condemnation was paſſed in the ſaid ſuit upon 
the ſaid ſhip by the ſaid commiſſioners, whereof the defendant had 
notice; with an averment that the ſaid ſentence of condemnation 
Was the ſame as that mentioned and referred to by the charter- 
py 3 then ſtated, that the ſhip had accordingly been employed 


efendant, and the breach was for non-payment of freight. 


"There was 2 demutrer to the declaration, and it was ſhewn for 


cauſe 
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eauſe (int. al.) that it did not appear that the ſhip before or at the 
time of the making of the charter-party, or afterwards during the 
ſaid employ, ever had been or was legally in due form of law con- 
demned or finally adjudged lawful prize in any of his Majeſty's 
courts of admiralty in Great Britain, or in his Majeſty's plantations 
in America or elfewhere, or in any other court having competent 
juriſdiction to condemn or finally adjudge the faid ſhip lawful 
e e his Majeſty; and alſo for that it did not appear how or 

y what lawful means the ſaid ſhip had become or was the pro- 
perty of the plaintiff or the captors; and that it did not appear 
that the ſaid commiſſioners before whom the faid ſuit for the pur- 
pole of obtaining the ſentence of condemnation upon the ſaid ſhip 
was ſuppoſed to have been depending at the time of the making 
the ſaid charter-party, had any lawful or competent juriſdiction, 
power, or authority to condemn or finally adjudge the ſaid ſhip 
lawful prize, according to the form of the ſtatute, Sc. The 
court ſeemed to be of opinion, that the words * as ſoon as a ſen- 
c tence of condemnation ſhould have paſſed,” muſt be taken to 
mean a legal condemnation ; and though it was ſtated in the de- 
claration, that the ſentence of condemnation which was paſſed was 
that referred to in the charter-party, yet that being a matter of 
law could not be ſupplied by an averment that it referred to the 
ſentence of condemnation at St. Helena. As this ſentence of con- 
demnation was paſſcd by a court out of the ordinary courſe of 
law, and not authoriſed by any public act of. parliament, the 
plaintiff ſhould have ſhewn that it was given by a court having 
competent juriſdiction. A legal condemnation was a condition 
precedent, which ought to have been made out by the party 
claiming the benefit of it. 
1 Term Rep. B. R. 674- 

11. The leflee covenanted with the leſſor to bear, pay, and 
diſcharge all and all manner of rates, aſſeſſments, &'c. both or- 
dinary and extraordinary whatſoever, which during the term 
ſhould be rated, c. or ariſe or become payable out of, for, or in 
reſpect of the demiſed premiſes (the land-tax only excepted); and 
alſo to lay out 4001. within a certain time in improving the pre- 
miles. The leſſee accordingly improved the premiſes to that 
amount. At the time of granting the leaſe, and until the im- 
proyements were made, the ſum of 3/. 85. was aſſeſſed on the 
premiſes for the land-tax; and after the premiſes were ſo im- 
proved, the ſame aſſeſſment of 3/7. 85s. was made upon part of the 
premiſes which had not been improved; and the ſum of 5/. 125. 
charged by a ſeparate aſſeſſment on that part of the premiſes 
which had been improved; which ſums were ſo aſſeſſed by a 
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Unwin v. Welſeley, Eaft. 27 G. 3. 


The defend... 


ant, who was 


landlord to 


the plaintiff, 


covenanted 


in the leaſe 
to pay the 


land-tax and 


ſave the 
plaintiff 
harmleſs : 
the premiſes 
were taxed 
at the rate of 
1504, per, 
ann. but the 
defendant 
only had the 
rent of 1204. 


pound rate of 45. in the pound, computed on a ſum not exceeding. per ann.; 


the aQual annual value of the premiſes; and ſeparate receipts 
were given by the collectors for the reſpective aſſeſſments. - The 
2 was, whether the leſſee could, in an action of covenant 
or rent, ſet off ſo much money as he had paid for the increaſe of 

land-tax, by reaſon of the improved value of the 8 and 
it was held that he could not. Lord Kenyon, C. J. OY 
* : ; 3 N a at 


and on an 
action being 
brought oa 
this cove- 
nant it was 
moved, that 
upon paying 
land-tax at 


the rate of 
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472 | Covenant. : 

2207. per that the ſtipulation to pay all the taxes except the land-tax, meant 
$19 ann the land-tax which by law the landlord was then liable to pay 
might hey, that the land- tax act directs the tenant to pay the land - tax in t 
which on firſt inſtance, and to deduct out of the rent ſo much of the rate as 
— in reſpect of the ſaid rent the landlord ſhould and ought to bear 
veſolved per and pay; and the landlords both mediate and immediate, accord- 
cx, though ing to their reſpective intereſts, are required to allow ſuch de- 
the plaint ductions. Then the legiſlature did not mean that the whole of 
taxed at the land-tax in reſpect of all the rent ſhould be borne by the ori- 
150 J. Yaw ginal landlord, but each is to make allowance in proportion to the 
3. man, rent which comes to them. Hyde v. Hill, Trin. 29 G. 3. 3 Term 
27 G. 2. Rep. B.R. 277» ; 

z Wil. 21. S. C. and S. P Str. 1191. who reports it, however, to have been an ejectment on a re entry 


for non-payment of rent; that the defendant moved to ſtay the proceedings on payment of arrears and 
colts, and that the queſtion aroſe on taking an account before the Maſter. —As every tenant is enabled 
by the land- tax act to deduct the money paid for the land - tax out of the rent paid to his landlord, this 
money may always be deducted, unleſs there is an expreſs agreement that it ſhall not. Cranſton v. Clarke, 
Hil. 26 G. 2. Sayer, 78. 

There was a caſe in the court of B. R. in the year 1766, where A. having granted a building leaſe 
to B. at the yearly rent of 7/., which eſtate B. improved and afterwards underlet for 54 /. per ann. 
. was held only liable to pay the land-tax in proportion to the old rent. Cited per Buller, J. 
3 Term Rep. B. R. 379. S. P. Barafather v. Lee, Eaſt. 26 C. 3. 3 Term Rep. B. R. 379. (n. c). 


Nor wei- 12. A leaſe of certain coal- mines was granted for a term of 
2 years in conſideration of a certain rent, and alſo ſo much to be 
| Ing foraloag paid to the leſſor for ſuch and ſuch quantities to be worked ; « and 
ume after © alſo one half part or ſhare of all ſuch ſum and ſums of money 
. « as all or any of the cannel to be gotten by virtue of the ſaid 
of the term © trade ſhould ſell for at the pit - mouth over and above 4d. the 
accounted (4 haſket or top and bottom,“ and for certain other conſiderations 
more por in the leaſe mentioned. The leaſe contained covenants for the 
him a dae payment of rent, the due management of the premiſes, and alſo 
tare of the that the leſſee would from time to time deliver to the leſſor a true 
duced by the and particular account of all the cannel which ſhould be raiſed, 
faie of the and of the prices at which it ſhould be ſold at the pit or pits out 
por cn 1M of which it ſhould be gotten; and further, that it ſhould be law- 
ache pic. ful for the leſſor to ape the accounts of the quantities of the 
mouth ad- cannel from time to time got, and of the prices at which the ſame 
— — ſhould be fold at the pit. This was conſtrued not to extend to 
Ea make the leſſee liable at law to pay to the leſſor any part of the 
the parties. money which ſhould be gotten by the ſale of cannel elſewhere 
— than at the pit mouth; though perhaps a court of equity, in caſe 
36 of the leſſee's carrying away the coal and ſelling it elſewhere, and 
thereby committing a fraud upon the leſſor, might gue the leſſor 

- ſome relief. Clifton v. Walmeſley and another, 34 G. 3. 
5 Term Rep. B. R. 564. e 
13. T. being entitled to certain tithes under a leaſe, covenanted 
with C., the owner of certain lands, that he, his executors, admini- 
ſtrators, or aſſigns, ſhould not, nor would, during ſuch a term, take 
the tithes in kind from any preſent or futvre tenant of thoſe lands, 
but ſhould and would take and accept of and from all and every 
the preſent and future tenants thereof a certain reaſonable com- 
poſition for the ſame. Then there was a proviſo, that upon non- 


— 


Covenant. 


payment of the compoſition at each half year, 2 in 30 days, 
the tithes ſhould be taken in kind. B. who; aimed title to the 
tithes under T. the covenantor, as his under-leflee, brought a bill 
againſt H., the tenant of the lands, for an account of the tithes, 


vho thereupon claimed to be diſcharged from the payment of the 


tithes in kind under T.'s covenant with his leſſor, which he in- 
ſiſted operated as a demiſe; and cited Hawtes v. Brayfield, Cro. 
Fac. 137. 3 and argued, that no ſpecific form of words is eſſential 
to create a leaſe, But it was ruled, that this was no more than a 
mere covenant with C. that H. ſhould enjoy, and created no leaſe 


to either: for C. was to enjoy nothing, nor to pay-any rent; it 
could not therefore be a demiſe to him : the tenant was not a party 


or privy to the tranſaction; it could not therefore be a demiſe to 
him. Even if it had been a covenant with the tertenant, it could 
only have amounted to a covenant, that he ſhould retain the tithes 
and pay a compoſition, or render tithes in kind ; for the proviſo 


gives him that option. By ſuch a disjunctive covenant no intereſt 


paſſes. From the whole of the clauſe taken with the proviſo, it 
can only be confidered as a covenant, not a demiſe. It was ar- 
gucd, t it is ſuch a covenant as runs with the tithes ; but it was 

Id, that the covenant of T., who was a leſſee, could not bind the 
lands in the hands of his under- leſſee as an aſſign; and as no no- 
tice had been proved, the plaintiff was not affected with any equity 
from the perſonal covenant of his leſſor. Brewer v. Hill, Hil. 
34 C. 3. 2 Anfir. 413. 

14. The leſſor, (w 
the timber growing on the premiſes demiſed with liberty to enter 


and cut down the ſame, making reaſonable ſatisfaction to the 


tenant for the damage he ſhould thereby ſuſtain, He who was 
tenant in tail in remainder entered on the premiſes and cut down 
part of the timber, whereby the leſſee ſuſtained ſome damage. The 
leſſee applied to the leſſor for a compenſation for this damage, 
who promiſed, that if he who had done it did not pay him, the 
would : and ſhe at the ſame time approved of three perſons whom 
the leſſee had employed to aſcertain the amount of the damages. 
The leſſee not being ſatisfied his damages, brought an action 
againſt the leſſor; but it was held, that ſhe was not liable on this 
covenant for the act of a wrong-doer; and that if this was not a 
breach of covenant by the defendant at the time when the timber 


_ was cut and carried away, no ſubſequent promiſe to make a ſatiſ- 


faction in damages could make it ſuch; and that therefore the 
plaintiff was not entitled to recover. Griffiths v. Brome, Widew, 
Mich, 35 G. 3. 6 Term Rep. B. R. 66. ; 
15. * an action of covenant, the declaration ſet forth articles 
of agreement which were made between J. B. a bankrupt of the 


one part, and the plaintiff, who was ſole aſſignee of the eſtate of the 


ſaid . B. of the ſecond part, the major part of the commiſſioners 
named in the commiſſion againſt F. B. of the third part, the de- 


fendant of the fourth part, and the ſeveral creditors whoſe names 
8 were 


o was tenant for life,) by the leaſe reſerved 
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Barcelona, Was f four 


Covenant. 


ere ſubſeribed to the ſaid articles of the fifth part; the ſubſtance 


of which was, that the defendant, (a friend of the bankrupt, ) in 


conſideration of the other parties to the deed conſenting to put an 


end to further proceedings in and joining to obtain a ſuperſedeas 
to the commiſſion, agreed to pay and diſcharge all ſums of money 
due from the bankrupt, c. or to give ſecurity for the payment 
thereof to the ſatisfaction of the plaintiff and the reſt of the cre- 


ditors, within one month from the date of the ſaid articles of 


agreement. The declaration ſtated a breach, that the defendant 
had not given ſecurity to the ſatisfaction of the plaintiff for the 

nt of certain ſums of money particularly mentioned to be 
due to the plaintiff, There was a general demurrer to the decla- 
ration; and it was objected to the nature of the contract, that it 


was contrary to the policy of the bankrupt- laws, and thereſore 


illegal to enter into an agreement to ſuſpend the operation of 
thoſe laws. But the court were of a different opinion; for the 
object of the bankrupt-laws is to have an equal diſtribution of the 


bankrupt's effects amongſt his. creditors ; and that will not be de- 


feated by a friend of the bankrupt undertaking, with the conſent 
of all the parties concerned, to pay every creditor his full debt. 
Kaye v. Bolton, Hil. 35 G. 3. 6 Term Rep. B. R. 134. 5 
16. In an action of covenant brought to recover a ſum of money 
claimed to be due for demurrage under a charter- party, the terms 
of which were, that forty- one running-days ſhould be allowed for 
waiting at Portſmouth, to join convoy, and diſcharging the cargo 
at Barcelona ; the ſaid forty-one days to be accounted and com- 
mence at Portſmouth 24 hours after her arrival there ; and at Bar- 
celona from the day the ſaid ſhip ſhall be ready to deliver her cargo. 
The facts were, that the ſhip arrived at Port/mouth the 5th June, 
where ſhe waited twelve days, and then was ordered by. the ad- 
miral to proceed to Falmouth, which ſhe did, and was detained 
there fifty days. She was afterwards obliged to put into Gibraltar, 
where ſhe waited twelve days for convoy; and after her arrival at 
05 in diſcharging her cargo. The 
plaintiff claimed to be paid for the detention of the ſhip at each 
of the places above mentioned: but the defendant contended, that 
by the words of the charter-party demurrage was given only in 
caſe of detention at Port/mouth in waiting for convoy, or at Bar- 
celona in diſcharging the cargo; and that for the time the ſhip was 
detained at Falmouth and Gibraltar, no demurrage was due: and 
of that opinion was Lord Kenyon, C. J. Marſhall v. De La Torre, 
Trin. 35 G. 3. Eſpin. Ni. Pri. Caſes, 367. ge 


£ 
* 


Covenant, 5 475 


(L. 5) Conſtruction and Extent as to Repairs (a). . 
And Pleadings. 22 


(a) Upon a covenant to repair a party is not entitled to come into à court of for a ſpecific 
performance ; /ecis upon a covenant to build, for that is one entire fingle thing. Per Ld. Hardwicke, C. 
in the City of London v. Naſh, 3 Atkins, 515. But Lord Thurlow, C. thought there could not be 
9 any more than one to tepair. Lucas v. Commerford, Mich, 31 G. 3. 3 Bro. 
C Rep. 1 . I 


41 COVENANT on a demiſe of a meſſuage with the ap- 
purtenances, in which the defendants covenant to repair, 
and breach aſſigned in not repairing. The defendants pleaded the 
entry of the plaintiff in atrium poſterius of the mefſuage. The 
court held it no plea; for the entry into the back-yard does not 
ſuſpend the covenant to repair, as he is ſtill in poſſeſſion of the 
meſſuage, Snelling v. Stagg and another, Mich. 26 Car. 2. Bull. 
Ni. Pri. 165. 
2. The leſſee covenanted that he would new- build the brick- s. c. x vet. 
meſſuages on the premiſes within ſuch a time. He new- built two, 1+ 
and repaired the reſt by putting new front and back walls. It was 
held that he had broken his covenant z for the meaning of it was, 
that he ſhould rebuild the whole; for an indefinite propoſition is 
equal to an univerſal propoſition, and repairing is not equivalent 
to rebuilding. The City of London v. Naſh, May, 20 G. 2. 
3 Athins, 512. 3 | a 
3. Action of covenant on an indenture of leaſe, whereby, in 
conſideration of 20010. to be laid out in, upon, or about rebuilding 
ußon the ground and premiſes demiſed, and other covenants, the 
leſſor did demiſe to the leſſee a certain piece of ground, and all the 
meſſuages, tenements, houſes, Sc. thereon ſtanding. The leſſee 
covenanted to lay out the ſaid ſum of 200/. within fifteen years, in 
erecting and rebuilding of meſſuages or tenements, or ſome other 
buildings, upon the ground and premiſes; and from time to time, 
and at all times, all and fingular the ſaid meſſuages or tenements 
ſo to be erected, with all ſuch other houſes, edifices, Oc. as 


mould at any time or. times thereafter be erected, Wc, to re- 


air, c. and the ſaid demiſed premiſes, with all ſuch other 
hank, Sc. ſo well repaired, c. at the end or other ſooner de- 
termination of the ſaid term to deliver up, Cc. It was held to 
clear, that not only the words of the covenant, but alſo the in- 
tent of the parties, manifeſtly ſhewed that it was not meant that 
any of the money ſhould be laid out on the old buildings, but that 
they were to be pulled down; and that whatever the leſſee ſhould 
erect with the 200. or otherwiſe, for his'own convenience, ſhould 
kept in repair. The words “ demiſed premiſes” are put in 
oppoſition to the buildings that were to be erected thereupon with 

the 200/. And the covenant to “ deliver up” is agreeable to this 
conſtruction; that covenant being, to leave „ the demiſed pre- 

«miles, together with all ſuch other houſes, Oc. as * be 
8 1 4 ; F 3 : ter- 
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- « afterwards erected, &c. ſo well repaired.” Lant, Eq. v. Norris, 


Eaft. 30 G. 2. Burr. 287. 
4. The agreement was, that the tenant ſhould leave the farm, 


when he quitted it, in as good condition as he found it : the 
Jandlord declared as upon an agreement, to leave the farm in 
tenantable repair; and aſſigned as a breach, that he did not leave 
it in ſuch tenantable repair. On the trial he gave in evidence, 
that at the time the tenant entered he found the premiſes-in 


- tenantable repair, and obtained a verdict: upon which a new trial 


was moved for, but denied; for as the plaintiff proyed that the 
defendant agreed to leave the fatm in as good condition as he 
found it, and that he found it in tenantable repair: this amounted 
to proof that he a to leave it in tenantable repair. inn v. 
White, Mich. 13 G. 3. Blackft. 840. \ 

5. A leaſe of certain buildings contained a covenant by the 
leflor, that in caſe the demiſed premiſes, or any part thereof, with 
the appurtenances, ſhould be blown- down by violent ſtorms and 


tempeſts, or burned down by lightning or other accidental fire, 


during the term, that then the leſſor or his aſſigns, or the perſon 


or perſons who for the time being ſhould be entitled to the freehold 
and inheritance, his or their heirs and aſſigns, ſhould and would repair 
or rebuild the ſame immediately; or in default thereof the leſſee, 
his executors, &c. ſhould be at liberty to quit the premiſes, and be 
forthwith diſcharged from payment of the yearly rent aforeſaid. 
This was found by the jury to be an unuſual covenant on the part 
of the leſſor: and it being inſerted in a leaſe made by tenant for 
life, under a power to leaſe for years, ſo that in ſuch leaſe be cop- 
tained uſual and reaſonable covenants, it was held that the legſe 
was void, and that the reverſioner had a right to take advantage of 


it. Dye ex dem. Ellis et al. v. Sandham, Eaſt. 27 G. 3. 1 Term 


Rep. B. R. 70s. 

6. The leſſee covenanted to repair, c. caſualties by fire and 
tempeſts excepted. Quære, Whether the leſſor be bound to repair 
damages occaſioned by either of thoſe caſualties ? for the exception 
ſeems to be introduced into the leſſee's covenant for his benefit, 
and to exempt him from particular repairs. But it is certain that 
ſuch damages, being uncertain, cannot be ſet off by the leſſee in an 
action brought againſt him on his covenant for rent. Weigall v. 
Waters, Mich. 36 G. 3. 6 Term Rep. B. R. 488. 

7: The leſſee covenanted, that he, his executors, adminiſtrators, 
and aſſigns, would, during the term demiſed, when, where, and as 
often as need or occaſion ſhould be and require, at his and their 
own coſts and charges, repair, uphold, ſupport, maintain, amend, 
and keep the ſaid meſſuage and premiſes in needful and neceffary 
repair, &c. The leſſor having brought an action, aſſigned a 
breach for not repairing ; to which the defendant pleaded, that the 


* houſe was on ſuch a day, by accident, and againſt the will, and 
e 


without the default of the defendant, or his family or ſervants, 


namely, by means of a fire which accidentally broke out in an 


adjoining houfe and communicated to the houſe in queſtion, 
7 | 6 burnt 


Covenant, 477 
burnt down and deſtroyed, and had not ſince been rebuilt, The 
plaintiff demurred generally; and the court were of opinion, that 
on a general covenant like that in queſtion, there is no doubt but 
that the leſſee is bound to rebuild in caſe of an accidental fire. 
Bullock v. Dommitt, Eaft. 36 G. 3. 6 Term Rep. B. R. 650. | 

8. The defendants covenanted to erect and finiſh, in a ſubſtantial The ditine- 
and workmanlike manner, a bridge acroſs the river Ie, on or be- fon takes | 
fore ſuch a day; and to uphold and keep it in complete repair for ;, — 
ſeven years. The declaration ſtated, that though the defendants * When 
did build and finiſh the bridge, they had not upheld and kept it in © de law 
complete repair; for that on ſuch a day it was waſhed, broken, . duty and 
and fell down; and that the defendants had not upheld and rebuilt * the 
it, Plea, that until and at the time when the ſame was ſo waſhed, * fabled 
broken, and fell down, as mentioned in the declaration, the bridge . * 
was well built and in complete repair, and capable of reſiſting any . without 
uſual or ordinary flood, c. and that then the ſaid bridge, by , 15 


the act of God, by a great, unuſual, and extraordinary flood of 2 


water, ſuch as ſuch bridge, ſo well built, Wc. could not reaſonably © be bas no 


be expected to reſiſt by means of the waters of che ſaid flood ruſh- ., 2 
ing apainſt the ſame, was, without the default of the defendants, « law will 
or its being in their power to prevent, waſhed, broken, and fell © excuſe 
down, &c. To this plea the plaintiff demurred, and had judg- „hm; but 
ment; for the contract of the defendants extends to this caſe. part by 
De Brecknock Company v. Pritchard, Trin. 36 G. 3. 6 Term Rep. © Nis dun 
B. R. 750. — 


« duty or charge upon himſelf, be is bound to make it goed if he may, notwithſtanding any accident 
* by inevitable neceſſity, becauſe he might have provided againſt it by bis contract. F 


(M) In what Caſes it lies againſt an Affignee (a). w 
1 | a) Vide 

(Action.) 2 pls. 

I. C Ovenant on the part of the leſſee to pull down certain old 8. c. 48. p. 

houſes and rebuild others within ſeven years, which he 2 1271. 

neglects to do, and after the expiration of that time aſſigns the — 
leaſe ; the leſſor brings an action of covenant againſt the aſſignee, 
but judgment was given for the defendant. When a breach of 
covenant is complete, and an aſſignment afterwards made, the 


aſſignee cannot be liable for a breach which he never committed. 


Churchwardens of St. Saviour i, Southwark, v. Smith, Hil. 2 G. 3. 
Black}. 351. | 

2. The action was by a rector againſt the aſſignee of his leſſee Concerning, 
of the great and ſmall tithes. In the leafe, which was to the lefſee, ref co. 


venants and 


his executors, adminiſtrators, and aſſigns, was this covenant : ems in 


„ And the faid 7. V. (the leſſee) for himſelf, bis executors, ad- law, which 


© miniſtrators, and aſhgns, doth hereby covenant and agree not ee 
« to let any of the farmers now occupying the ſeveral eſtates at % and 


« H. have any part of the tithes aforeſaid without the conſent of which are 


4 the ſaid G. B. (the leſſor) in writing firſt had and obtained.” <teral 


The breach aſſigned was, © that the defendant (the aſſignee) me run wich the 
1 « the 
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478 Covenant, 
land, and ce the premiſes came to him by a ment, did let divers of the 
where the ““ farmers then occupying ſeveral eſtates at M. (mentioning their 


98 « names) have part of the tithes in the indenture of leaſe men- 
withour © tioned without the plaintiff's conſent, contrary to the covenant 


naming him, (c of the ſaid 7. V. the lefſce and his aſſigns in that behalf made.” 


— penpa The defendant pleaded non infregit conventionem, and there was a 
where he verdict for the plaintiff, It was moved in arreſt of judgment, that 
Hall not be an action did not lie agaiuſt the aſſignee upon this covenant, for 
— Fl it was merely perſona], collateral, binding the leſſee only, and not 
beexpreſsly at all affecting the aſſignee, That tithes are incorporeal “, lying 
named. in grant, and therefore ſuch a covenant could not run with them, 
— as it would with lands lying in livery. Sed per cur. This action 
26. 4 isa may well be ſupported, and the intention of the parties to the 
— gang leaſe ſhall have its due effect, which was to keep the tithes continu- 
In Bally v. 

Wells, 


98 ſentire debet et onus. There muſt always be a privity between the 


where aſ- 
ſignees 


lands, the occupation preſcribed by the leſſor to the leſſee, that he ſhould 


. — take them in kind; to do which the leſſee covenanted for himſelf 


quoted the and his aſſigns; it concerns the dee ae here 1s a reverſion 


— in the leſſor, and a privity between him and the aſſignee. The 
all good law. coveuant is not that he ſhall not aſſign the leaſe of the tithes, but 


Moore, 59. that (let the leaſe of the tithes go where it will) they thall be taken 
22 Dio. in kind; they ſhall continue in the ſame ſtate. A covenant nat 
1 Roll Rep. to aſſign generally muſt be perſonal and collateral, and can only 
359 355. bind the leſſee himſelf; there never can be any aſſiguee; whereas 
Ar. w. the preſent leaſe grants to executors, adminiltrators, and aſſigns, 
Jones, 245- ' Bally, —_ V. Wells, Mich, 10 G. 3. 3 Will. 25» * 

9 he's. ge bv tithes are incorpo eal and cannot enure to ſupport a covenant yo 
 kfies thereof, ſo as to bind the aſſignee, the court remarked that if we ſtrip the mind of the idea of 
matter, there ſeems no difference between an inheritance in lands and one in tithes. - Tithes is the 


_ _ tenth part of the profits of lands, and the profits of the land are the land itſelf. Tithes are tangible 


and vißble, may be put in view in an afſize, an ejectment lies for them, a præcipe quod reddat lies for a 
portion of tithes, and they are realiſed by the ſtatute 32 H. 8. ; and the court cited the following caſes and 
authorities upon the ſubject: Co. Lit. cap. Warranty, Dyer, 85, a. The Dean and Chapter of 
Windſor v. Gover, 2 Saund. 303, 304. Dubyroft v. Courteene, Cro. Jac. 458. Valentine v. Denton, 
Cro. Jac. 117+ Tipping v. Grover, Sir T. Raym. 18. Cro. Jac. 112. 453-3 and faid, that what is 
- faid reſpcAing the achgnees of an incorporeal hereditament not being liable at law to the rent in 
2 Vern. 423. was mere dictum of the counſel, and would have bad no weight if the court had ſa d it. 
And as to the caſe in Moore, 159 · they rather choſe to adhere to Lord Coke's opinion. Vide letter (N), 
Pl. 3- in marg. ' | | 
1 


3. Action of covenant for rent in arrear ; the declaration ſtated 
a demiſe by indenture under ſeal from the plaintiff to B., his exe- 


s cutors, adminiſtrators, and aſſigns, for 21 years, containing the 


_ uſual covenant by B. for himſelf, his executors, adminiſtrators, 
and aſſigns, for payment of the rent, and alſo a mutual coyenant 
that the leaſe ſhould be determinable at the end of the firlt ſeven 
„ 13 | | or 
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5 Cobenant. 
or ficſt elexen years, at the option of either party, giving fix 
months notice to the other. Ihe declaration then Nig 
aſterwards by deed-poll between B., the plaintiff and defendant, 
he the ſaid 3. by and with the conſent of the plaintiff, teſtified by 
his executing the ſaid deed-poll, bargained, ſold, aſſigned, and ſet , 
over to the defendant, his executors, adminiſtrators, and aſſigns, 
as well the aforeſaid indenture of leaſe, and the meſſuages, Wc. 
theteby demiſed, as all the eſtate, right, title, intereſt, &. of him 
the ſaid B. therein, to hold to the faid defendant, his executors, 
adminiſtrators, and aſſigns, for all the unexpired refidue of the 
21 years, in as large and ample a manner and form to all intents 
and purpoſes as he the ſaid B., his executors or adminiſtrators, 
might, could, or of right ought to have held or enjoyed the ſame 
had the ſaid deed-poll nevet been made, he the faid defendant, 


his executors, adminiſtrators, or aſſigns, paying the rent, and per- 


forming the covenants in the ſaid indenture of leaſe mentioned, 
and indemnifying the ſaid B., his executors and adminiſtrators, 


- againſt the ſame. That it was by the ſaid deed-poll agreed between 


the plaintiff, defendant, and B., that the ſaid term of 21 years 
ſhould' be and continue an abſolute leaſe to the end of that term, 
and therefore they did releaſe each other from the covenant in the 
leaſe contained for the ſooner determining the ſame ; that the de- 
fendant afterwards, by virtue of the ſaid deed-poll, entered and be- 
came poſſeſſed, c.: that the plaintiff had always fince the 
making of the ſaid laſt- mentioned deed performed every thing in 
the ſaid indenture of leaſe and in the ſaid deed-poll contained on 
his part to be performed. Then an aſſignment of a breach of co- 


venant by the defendant, by the non-payment of half a year's rent 
which became due on ſuch a day. Plea, that before the rent ſo 


in arrear of any part of it became due and payable, to wit, on ſuch 
a day, the defendant aſſigned the ſaid demiſed premiſes, and all his 
eſtate and intefeſt therein, to ., his executors, adminiſtrators, and 

aſſigns, to hald for the remainder of the ſaid term; by virtue of 
which aſſignment T. afterwards, and before any part of the rent 
aforeſaid became due and payable, to wit, on ſuch a day, entered 
and became poſſeſſed, Cc. General demurrer. The queſtion 
was, whether upon the ſtate of the caſe as ſet forth in the decla- 
ration the defendant was to be conſidered as baving become an 
immediate leſſee under the plaintiff by the operation of the deed- 
poll, or at leaſt as having thereby covenanted perſonally with the 
plaintiff for the payment of the rent, or whether he was only an 
aſſignee, with a there derivative title from B. the firſt leſſee. If the 
defendant was a. lefſee, or had covenanted perſonally with the 
plaintiff, he was liable for breaches of covenant happening after 
the aſſignment of his intereſt, becauſe though the privity of eſtate 
was gone, the privity of contract ſtill remained between him and 
the leſſor. If he was only an aſſignee, there was never any privity 
of contract between them, and thetefore he ceaſed to be liable as 


ſoon as his ent to ¶ put an end to their privity of eſtate. 
It was held by the court, _—_— himſelf by 


Covenant. 


Rating the deed-poll as an aſſignment; that if he had meant to 
avail himſelf of it as a contract between the defendant and him- 
ſelf, he ſhould have ſtated it according to the legal operation, and 
as a demiſe from the plaintiff to the defendant, Chanceller v. 
Poole, Trin. 21 G. 3. Dougl. 764. X * 


We (N) In what Caſes it ought to be brought againſt 
the Aſignee;- and in what Caſes againſt the 
Aſhgnor, 


Covenant 1. ACTION of covenant for rent againſt the defendant, exe- 
— Ra cutor of J. S., leſſee for years. The defendant pleads that 
_ = the leſſee in his hfetime made an aſſignment of his term, and that 
reaſon of the the plaintiff the leſſor had received rent, and accepted the aſſignee 


geveral c- For his tenant; and to this the plaintiff demurs; and judgment 
venant 


law by - was given for the plaintiff. Arthur v. Vanderplanl, Hil. 7G. 2. 


tue of the 2 Key. 167. 

wards „% ge- 

4 miſe and grant; but it is otherwiſe upon an exprefs covenant. Dyer, 257. 2 Browne, 214. Co- 

renant lies againſt the leſſee after aflignment, although the Jefſor had notice, and accepted rent of the 

affignee, 1 Lev 233 but not debt. Aion upon a covenant in a leaſe to pay ent, and plaintiff 

afizns breach in non-payment ; defendant pleads bat before any rent became due the defendant, with 

the afeot of the leſſor, affigned to A. who, wiih the aſſent of the leſſot, entered and paid the rent to 

the leſſor To which plaintiff demurs And per Lord Hardwicke——This is aJbad plea, for it is ex- 
contrary © the caſe of Batchelor v. Gage, Cio. Car. 338. Joddrell v. Mich. 10 G. 2. 

. temp. Hardw. 343 · , 


Vide! Tem 2. Covenant for rent due on an indenture of leaſe made to 
Rep. B. K. R. H., the defendant's teſtator, for years. Nefendant pleads the 
e Hat. ) G. 1. c. 28. (reſpecting the South-Sea Company, ) and that 
_ alfo Cantrell her ſaid teſtator was one of the directors of the South-Sea Com- 
3: Grabam, pany, and therein named, and is thereby acquitted and diſcharged 
Barnes * of and from all rent due on the ſaid leaſe; whereupon the plain- 
3 Via. Abr. tiff demurs. And after argument the court were unanimouſly of 
467- pl 47- opinion, that the act cannot be conſidered as, a diſcharge or ac- 
the deciara. quittal of R. H. the original leflee from his expreſs covenant, 
tion ſtated, there being no expreſs words contained therein for this purpoſe, 
| that byin- without which it would be very hard (as the ſtatute was occaſioned 
dated the by the leflee's own aQs) to deprive the leſſor of his election of 
rich July ſuing either the aſſignee or lefſee which by law he is clearly enti- 
3 tled to. Cro. Fac. 309. 1 Saund. 240. The ſtatute amounts 
former in- only (the court ſaid) to an aſſignment of the leaſe ; and though ir 
denture of be à public one, and conſequently the leſſor muſt be taken as con- 
| + "= ga ſenting thereto, yet beyond this his affent cannot be extended. 
whereby].C. And the court ſaid, that the caſe of bankrupts is very fimilar to 
demiſed to the preſent; for if there were no words of diſcharge inſerted in 
. — the ſtatutes relating to them, they would remain ſtill liable to their 
ant, then debts notwithſtanding the commiſſion, Horny v. Houlditch, 
8 Mich, 11 G. 2. And. 40. 8 0 
malthouſe and. other buildings at Knightſbridge, for 4 term therelo mentioned, at Ihe yearly 
18 J., the plaintiff releaſed to the defendant all his eftate and intereſt in the ſaid malthouſe and 


© 


rent. of 
premiſes 


for che rcfidue of the terw z and the de“. covenanted with the plajatiff by this latter indenture to 
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Covenant. | 481 
the yearly rent of 18 J., to perform the covenants on the leſſee's part, and to indemnify and fave 
armleſs the plaintiff on account thereof. All which he had neglected and refuſed to do. The breach 
was affigned in non-payment of the rent in not repairing the premiſes, and in not indemnifying the 
ntiff. The defendant pleaded three pleas. iſt, That he became a bagkrupt after making the inden= 
ture of the 11th July 1961, and that the cauſe of action accrued to the plaintiff before he (the defendant) 
became a bankrupt ; upon this iſſue was joined, The other two pleas were one as to the non-payment 
of rent and not indemitying the plaintiff, the other as to the not repairing, and were both to the ſame 
effect, ſtating the commiſſion and aſſignment of his effects, that he had duly conformed to the ſeveral 
ſtatutes concerning bankrupts, and had duly obtained his certificate; to theſe pleas the plaintiff demurred 
nerally and the defendant joined: upon the trial of the iſſue a caſe was reſerved, ſtating the cireum- 
nces, (ſufficient of which may be drawn from the pleadings,) which coming before the court, 
Yates, J. obſerved, that the proper queſtion of debate would be; „ Whether the bankrupt being diveſted 
tc of his all, and diſabled from paying any thing, is not alſo diſcharged from all covenants ?” But this 
queſtion can never come to a determination upon this iſſue. The demurrer ought to hive been argued 
rſt, and then the queſtion would have properly come before the coutt, Whether the bankrupt is not 
« diſcharged from the expreſs covenant, when he is rendered abſolutely incapable of performing it by 
© having ſurrendered his all to his creditors under the commiſſion, in conformity to the ſtatutes con- 
* cerning bankrupts ? and he ſeemed to think it would be a hardſhip upon bim if he were to remain 
liable, The caſe reſerved at Ni. Pri. was therefore ordered to ftand over till the demurrers ſhould be 
argued, which afterwards being argued, the court were clearly of opinion, that as this was not a caſe 
between leſſot and leſſer, (in which caſe it might have ſeemed hard to leave the leſſee liable to the cove- 
nants when an act of law had diveſted him of the emoluments and veſted them in his creditors,) but a 
di ſtinct, detached, collateral, independent covenant and contract between the plaintiff and defendant, and 
the plaintiff could have had no remedy under the commiſſion, the bankrupt was not diſcharged by the 
certificate. It is his own expreſs collateral covenant, not a covenant that runs with the land. A third 
rſon 6ught not to be prejudiced by the bankrupt's breach of it. The plaintiff could not have been 
mitted under the commiſſion to prove this as a debt, for it was not a debt at the time of the bank 
ruptcy z it might perhaps never have been one. Judgment for the plaintiff and the pgſfea to be deliyered 
to him. Mayor v. Steward, Trin. 9 G. 3. Burt. 24390. Whether bankruptcy be a plea to an action 
of covenant for rent was made a queſtion in the of Ludford v. Barber, Hil, 26 G. 3. 1 Term 
Rep. B. R. 86. but that caſe went off upon another point. : 
To a declaration in covenant with a breach affigned for non-payment of rent, the defendant pleaded 
bankruptcy and an aſſignment of the premiſes to the aſſignees before the tent ſued for or any part of it 
decame due; to which plea the plaintiff demurred generally. The court, after hearing very full 
arguments, gave judgment for the plaintiff; and Lord Loughborough ſaid, there is no degree of doubt 
but that the law is eſtabliſhed that an action of covenant may be brought on. a covenant to pay rent, 
though the leſſee be not in poſſeſſion of the land, and after acceptance of rent from the aſſignee by the 
leſſor. This is by privity of contract; but the diſtinction is clear between debt and covenant. Then 
when the term is taken vader the affignment of Ccommiſlion-rs of bankrupt, the queſtion is, whether it 
is not by the act of the bankrupt himſelf? It is taken from him becauſe he haz contracted debts; and 
inſtead of any fingle creditor ſuing out a fieri facies, the common law execution, there being 
creditors, they join in taking out a commiſſion of bankruptcy, which is in the nature of a ſtatute 
execution, By this the property is veſted in the aflignees, but not ſo abſolutely as in the vendee by a 
ſale under a Aeri facias made by the ſheriff, becauſe if the effects were ſufficient without it, the term 
would remain to the leſſee. Covenant then may well be brought againſt him. Though be is out of 
poſſeſſion, yet he is placed in that fitudtion by bis own at. And Wilſon, J. obſerved, that an action 
of covenant remains after the eltate is gone; but generally ſpeaking, when the land is gone the action 
of debt is alſv gone, debt being maintainable becauſe the land is debtor. Covenant is founded on a 
privity collateral to the land. A covenant of this kind is mixed; it is partly perſonal and partly de- 
ton the l-ndz it binds both the perſon and the land. Mills v. Auricl, Trin. 30 G. 3. 1H. 
Blackt. 433. The judgment in this caſe was afficmed in error in B. R. Auriol v. Mills, Mich, 
31 G. 3. 4 Term Rep. H. R. 94. In giving judgment in which Lord Kenyon ſaid, that ir could not 
be diſputed that where a diſpolition of the leaſe bas been made by virtue of a f. fa. or an c/egit, the 
leſſee continues liable on his covenant, notwithſtanding the eſtate be taken from him againft his conſent. 
On the ſame principle was the caſe of Hornby v. Houlditch, So in the caſe of an attander.— As to 
the action of debt upon the radendam being barred by a bankrupt's certificate, vide Wadham v. Marlow, 
Mich. 25 G. 3. 1 H. Black. 437. (n. a). Cooke's Bankrupt Laws, $72: „tit. Debt, letter (I. a). 
To an ation of covenant the defendant pleaded his diſcharge under an inſfolyent act, and on demurrer 
Judgment was given for the plainciff, Aylett v. James, 22 G. 2. in C. B. citedin Wadhun v. Mar- 


3 An action of covenant for rent in arrear was brought againſt 7d: letter 
the defendant as aſſignee of S.; the declaration ſtated in the ix +7 
common form, that the plaintiff demiſed to S. for ſeyen years, by if « leſſee © 
virtue whereof he entered and was poſſeſſed ; and that afterwards 8779 * leaſe 
all the eſtate, right, title, and Tea of S. in the premiſes came miſe d- 
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mifedtohim to the defendant by aſſignment thereof, by virtue whereof he 
->%+ "x tered and was e z and that after the aſſignment rent became 
what oe. due, which t had not paid. The defendant pleaded, that 


eſtate, right, title, and intereſt of $8. in the premiſes, did 
come to him by aſſignment thereof modo et forma, & c. On 
trial it appeared, that the defendant was in poſſeſſion of the 

iſes during the time when the rent in arrear became due, but 
the deed under which he held they were conveyed to him 
. for a day or ſome days leſs than the original term, and that 
actually ſurrendered them before the action was brought. 
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the defendant to the plaintiff, and which run thus: Received 
of S. by the hand of H. (the defendant).” Upon this evidence 
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Iding of the firſt leſſee by an under-leaſe like the preſent, is not 
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iable to be ſued by the original leſſor on the covenant, for rent 
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plaintiff, ſubject to the opinion of the court. After argument, 
and a cur. vult, Lord Mansfield, after ſaying that for ſome 
time the court had entertained great doubts, and that they had 
a great deal of conſideration on the ſubject, and looked 
into the books, delivered the opinion of the court, that it is 

ſettled (and is agreeable to the text of Littleton) that the 
cannot be maintained unleſs againſt an aſſignee of the whole 


v. Hatch, Eaft. 19 G. 3- Doug. 183. 


tenant of choſe lands, but ſhould and would taks a reaſonable compobtion for the 
muth per acre. T. under - leaſed the tithes to P. for 12 years, who demiſed 
B. brought a bill in the Exchequer againſt H. who was C. 's tenant of the 


TH 
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or affigns, 


IF&FL 
11171 


5 


f 


under T. ü corenant. But it was he'd tha! T. 's covenant could not bind the 
under-lefſce as an atign according to the words of the covenant. Brewer v. 


2 » 413» 1 
The plaintiffs as executors of the aſſignee of the leſſor of 

certain premiſes brought an action of covenant for rent in arrear 
agaiaft J. and L., as allignees of the original leſſee. The de- 
fendant L. pleaded, that before the rent in queſtion became due 
his intereſt to F., which the plaintiffs admitted on the 
> „ that before the rent became due L. aſſigned 

I to him, and that he aſſigned to Catherine K. Replica- 


a 
at 
1 


Z 
5 


1 


1 


4 


; 
4 


. her huſband, who was ſtill living. General de- 

cauſe ſtood for argument, but the plaintiff admitted 
could not ſupport his replication on authority of Co. Lit. 
356. J.) where it is laid down, « that a feme covert is of ca- 
city to purchaſe of others without the conſent of her huſband 
© and that though he may diſagree and diveſt ——— "wp 
; he neither agree nor difagree the rchaſe is gaod.” Te 


f 


8 8 88 
8 


father and anther, Executors, c. v. and ancther, Mich. 


4. 
*. 


me receipts alſo were produced for rent, which had been paid 
it was contended for the defendant, that in point of law a perſon 


in the original leaſe. A verdict was found for the 


mentioned, for an account of tithes, who thereupon claimed to be diſcharged from the 


at the time of the aſſignment to Catherine X. ſhe was 


22 Pwd oe nels en eee ao2»c - ©. © we ty 8 r 1 ˙— . i a Er 


= 


een 


Covenant, 433 
fendant pleaded, that before the rent in queſtion became due, he for t 
aſſigned all the eſtate, title, intereſt, and term of years which he w_ . — 
then had to come in the premiſes, to R., by virtue of which aſſi 2 bs 


ment R. entered, and was and ſtill is poſſeſſed thereof, &c. - due by him 


28 that at and after the time when the rent in queſtion — — 


came due, the defendant remained and continued in poſſeſſion pie Dougl. 


of the premiſes, without this, that R. at any time before the rent 457- 462. 
became due and in arrear entered into the premiſes, and was poſ- — Pry wo 


ſeſſed thereof. The defendant demyrred, and ſhewed for cauſe, reat againft 


that the plaintiff had in his replication traverſed, and attempted to the defend- 
ut in iſſue matter of law only, and not any matter traverſable or ef 5, é 


iſſuable. After argument, and the court having taken time to the 
conſider, it was held that the replication was not good unleſg !eſſer, the 
it had gone further, and charged the ſecond aſſignment to have 2 
been fraudulent. By the aſſignment the title and poſſeſſory right denture of 
paſſed, and the aſſignee became poſſeſſed in law. As to actual leaſe from 
poſſeſſion, that muſt depend upon the nature of the property he- 4 
ther it can take place; it might be a waſte, or unprofitable executon, 
ground. Walker v. Reeves, Mich. 22 G. 3. Doug. 461+ n. (1). — 


figns for 21 years, at a rent therein mentioned; that D. by virtue thereof entered and became 
the premiſes, and that being ſo poſſeſſed on, &c. all the eſtate, right, title, term of years to 
and unexpired property, profit, claim, and demand whatſoever of the ſaid D. of, in, and to 
demiſed premiſes, by afligament thereof then duly made, came to the defendant, who became and 
and from thenceforth had been and then was poſſeſſed of and in the ſaid demiſed premiſes, and 
he became aſſignee as aforeſaid a year's rent was in arrear. Plea, that all the eftate, right, ti 
(in the words of ttie declaration) did not come to and veſt in the defendant by pffignment 
was not poſſeiſed modo et forma. On the trial a ſpecial caſe was found, which Rated the origi 
to D., and an indenture, (the aſſignment mentioned in the declaration,) which was 2 mortgage 
germ to the defendant ; and that the defendgat had ne yer had poſſeſſion of the premiſes under 
though a legal forfeiture had accrued. The queſtion ſubmitted to the court was, 
ntiff was entitled to recover the rent due from the defendant ? In giviag judgment in 
ansfield ſaid, that there being no ſolemn well-canſidered deciſion, the court muſt reſort to pr 
Jn leaſes, the leſſee being a party to the original contract, continues always liable, notwit 
affigament ; the aſſignee is only liable in reſpe& of his poſſeſſton of the —_ He bears the 
while he enjoys the benefit, and go longer z and if the whole is not „ if a day only i 
he is not liabe. The inftrument between the parties was not an abſolute conveyance, jt was 
ſecurity, and it was not nor ever is meant that poſſeſſion ſhould be taken till default of payment, 
money has been demanded. And Boller, . ſaid, that he had looked into the precedents, an, 
„ . e SNETIN Eaton v. Jaques, 
21 G. 3. Doug. 455+ | 
Lord Mansfield, A the caſe of Walker v. Reeves, obſerveg 
that of Eaton v. Jaques, for the affignmenc in the latter heing a 
the mortgagee called for his money the mortgagor was to be left in 


her . 

(2: Douglas, the reporter of theſe caſes, adds, that) in 
alker v. Reeves was only as a mortgage ſecurity. 

—— not take polſeſſi on, had tra ver led by his replication the a 

aſſigned all the gſtate, title, intereſt, &c. and upon iſſue being joined it had 

that the affignment had contained a proviſo of redemption, it ſhould ſeem that 

entitled to a verdict on the authority of Eaton v. Jaques. , Dag. 462, 3. 


6. In an action of covenant brought by the aſſignee of a term 
againſt the affignee of the leſſor for not finding, providing, aſſign- 
ing, and ing. proper wood. and timber for repairing the de- 
miſ ene declaration ſtated, that R. being on the 3oth 
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1751 poſſeſſed int. al. of certain premiſes parti 
ified for a long term of 


cularl 
/to come, di-on that day decyith 
RTE ta 


Covenant. 


to E., his executors, adminiſtrators, and aſſigns, int. al, the ſaid 
ſpecified premiſes to hold from 2 N then next enſuing for 
30 years at a certain rent; that E., for himſelf, his executors, 
adminiſtrators, and aſſigns, covenanted that they would, at their 
own proper coſts and charges, (wood and timber excepted,) re- 
pair, and keep in repair during the ſaid term, int. al. the ſaid ſpe- 
cihed premiſes; and that R., for himſelf, his executors, admi- 
niſtrators, and affigns, covenanted that they would find, provide, 
aſſign, and allow proper wood and timber, when required, for 
repairing, int. al. the ſaid ſpecified premiſes. during the ſaid term; 
that on the ſaid day and year, E., by virtue of the ſaid indenture, 
entered on all the ſaid demiſed premiſes z and afterwards, on the 
21ſt January 1752, aſſigned, transferred, and ſet over, by in- 
denture, to V., his executors, &c. the ſaid ſpecified premiſes, 
to hold from Lady-day then next enſuing for 30 years that W. 
entered, Sc.; then a title was derived, by many mean aſſign- 
ments, from V. to the plaintiff; and it was alſo ſhewn that R.'s 


reverſionary leaſehold intereſt came by aſſignment to the defend- 


ants, and then a breach of the covenant for finding timber fince 


the reſpective titles of the plaintiff and defendants accrued, was, 


aſhgned. The defendants pleaded, firſt, that E. did not aſſign, 
transfer, and ſet over to V. the ſaid premiſes (ſpgcifying the ſame 
premiſes ſpecified in the declaration) modoet forma; three other pleas 
on which no queſtion aroſe, and another plea of performance and 
Hue being joined, it appeared in evidence that the original leaſe 


was of certain tenements, including thoſe in the declaration ſpe- 


cified, at a rent of 149/. 7s. 10d., and that it contained, amongſt 
other covenants, one on the part of E. to repair, and another on 
the part of R. to find timber, as ſtared in the declaration. The 
indenture between E. and V., reciting the leaſe, witneſſed that E. 


aſſigned all and ſingular, Sc. (viz. that part of the premiſes ſpe- 
cified in the declaration,) to V., his executors, adminiltrators, 


and aſſigns, (ſubject to the exceptions, reſervations, and agree- 
ments aforeſaid,) at the yearly rent of 26/. 25., payable to E. Then 
there was a covenant by ., his executors, adminiſtrators, and 
aſſigns, to repair at their own proper coſts and charges, (wood 
and timber excepted,) and à power to E. to re-enter on non- 

Veen of rent: then there were alſo ſeveral · other covenants 
different from thoſe in the original leaſe. A verdict having been 


found for the plaintiff on all the iſſues, a new trial was moved for | 
on two grounds; 1ſt, that the rent was reſerved to E. 2d, that 


the covenants between E. and V. were not the ſame with thoſe in 


(a) The de- 
fendant hav- 
Ing a term 

for years, 

whereof on: 
_ year and 
three quar- 
ters was to 


come, »greed 
with the 


the original leaſe z and the caſe of Poultney and Holmes (a) was 
relied on. But the rule was diſcharged 3 and Buller, J. ſaid, that 
it might be a queſtion whether the new covenants in the convey+ 
ance from E. to V. were good, and on that gave no opinion, 
But he faid, certainly that was an aſſignment there was no ie 
verſion left: that there is no doubt but there was Caffcient privity 
for the defendants, as affignees of the reverſion, to maintain an 
action on the covenants, on the original leaſe, againſt the Pom? 
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tiff; and that the remedy was mutual, ſo as to entitle the plaintiff plaintiFthat 
to the advantage of the original covenants on the part of the leſſor. —— 2 
Palmer V. Edwards and another, Eaſſ. 23. G. 3. Doug. 187. n. mics 2 
(t 59). | 8 —— 
g . the term, 

paying to the defendant the ſame rent as was reſerved upon the original leaſe. The plaintiff took poſe 
ſeffivn. The action was treſpaſs ayainſt the detendant for re-entry. It was objected that this amounted 
to an affignment of the leaſe, and was therefore void by the ſtature of frauds, not being in writing; to 
vrch it was ane ed for the paintiff, that it muſt be taken as a leaſe and not as an affignment, 
becauſe the reſervation was to the leſſee and not to the original leſſor, and the leſſee might maintain 
debt for rent upon it, though he could not diſtrain for want of a reverſion; and of that opinion was 
Pratt, C. J., before whom the cauſe was tried. Poultney v. Holmes, Mich. 7 G. 1. Str. 405. 
Buller, J. in giving judgment in the caſe of Palmer v. Edwards, ſaid, that the caſe in Str. did not 
come up to that, the former caſe only determined that what cannot be ſypported as an afligament ſhould 
be good as an undereleaſe againtt the party granting it. Jide Doug. 188. 


(O) What will extinguiſh a Covenant, or not. LF ] 
* — 5 415. 
I. IN a caſe where a leaſe was determined to be void, it was held, 
by two judges againſt one, that all the covenants which ran 
along with the land were void alſo. In Knipe v. Palmer, 1 Will. 
I31. 6. | 
2. Leaſe by indenture for 21 years, at annual rent, with cove- 
nants from the leſſee for payment of the rent, and to keep in repair, 
c. (caſualties by fine only excepted). The premiſes were burnt 
down, and were not rebuilt by the leſſor, after notice and requeſt 
from the lefſee. It was held in B. R., that an aQtion notwith- 
ſtanding lay upon the covenant, for rent accrued after the fine, 
Belfour v. Weſton, i Durnf. & Eaft. 310. See Cheſterfield v. 
Bolton, ſtated in pl. 12. of the ſect. to which this is a ſupplement 
and Monch v. Cooper in 18 Vin. 517. pl. 14. S. P. See alſo 1 Fonb. 
Tr. of Eg. 370. : 
3. The ſecond ground of the deciſion in the caſe of Webb v. 
Rufſel (ſtated in (X. 3), ante, pl. 5.) was, that even ſuppoſing the 
covenants there in queſtion had been entered into, not with A., 
but with B., the ſubſequent conveyance of the fee to B,'s deviſee 
deſtroyed the reverſion of the 99 years term, upon which the 
11 years term was expeQantz and thus the eſtate upon which 
FA covenants would have been in that caſe attendant, no longer 
exiſted. And Lord X ſtated Thres v. Barton from Moor 94. 
where a perſon made a leaſe for 100 years, and the lefſee made an 
under-leafe for 20 years, rendering rent, with a clauſe of re- entry; 
afterwards the original leſſor granted the reverſion in fee, and the 
grantee purchaſed the reverſion of the (100 years) term; and it 


Was held, that the grantee ſhould not have either the rent or the 


wer of re-entry; for the reverſion of the term, to which they. 
| Wab incident, was extinguiſhed in the reverſon in fee. 3 Duraf. | 


oF Eaft, 402-31 
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(U) Covenant that he has full Power, c. to 
convey, &c. 


I. JN an action of covenant the declaration ſtated indentures of 


leaſe and releaſe made the 27 and 28 April 1780, between 


the defendant and B., by which the defendant, for a certain ſum 
of money, granted certain premiſcs ſituated in the province of New 
York in_North America to B. In the releaſe there was a covenant 
by the defendant, that he then was true, lawful, and rightfyl 
owner of the ſaid premiſes, and was ſeiſed in his own right of a 
ſure, perfect, abſglute, and indefeafible eſtate of inheritance in fee- 
ſimple in the ſame, with the appurtenances, and had full power 
and authority to grant and convey the ſame in manner above 
mentioned, and that B. might for gyer thereaftex have, We. the 
premiſes with the appurtenances, without the let, trouble, hin- 
drance, moleſtation, interruption, or denial of the defendant, his 


| heirs, &c. and of and from all and every other perſon or perſons 


between him and B., was not ſeiſed, c. nor 


whomſoever ; and that B., his heirs, &c. might enjoy the ſame, 
Ge. freed from incumbrances, Sc. The indenture alſo contained 


a general warranty. The declaration then ſtated a grant in fee 


of the premiſes from B. to the plaintiff, by indentures of leaſe and 
2 dated the 15 and 16 May 1782 ; and then aſſigned as 
eaches, that the defendant, at the time of making the indentures 
had full power and 

authority to grant and convey the premiſes in manner above men- 


tioned; but on the contrary thereof, the ſaid premiſes, long before 
and at that time, were forfeited to and veſted in the people of the 


ſtate of New York, by virtue of an act paſſed by * of the ſaid 
ſtate, repreſented in ſęnate and afſembly. 2dly, 
could not hold and enjoy the ſaid premiſes quietly ; but on the con- 


trary thereof, after the time of making the ſaid indentures above 


mentioned peſpectively, to wit, on the iſt January 1784, certain 
perſons, commiſſoned under the authority ot the faid act, entered 


into the ſaid premiſes, and expelled the plaintiff, The defendant, 
after three pleas on which ifſues were joined, pleaded, (4th,) that at 


the time of making the ſuppoſed act by the people of New York, 
thoſe people wefe ſũbjects to the king, and in open rebellion againſt 

im and his gqvernmept. 5th, Lhat at the time of making that 
act and the indentures'between the defendant and B., the plaintiff 
and defendant were ſubjects reſiding in New York, under the go- 
vernment and proteQjon of the king; and that the ſaid indentures 


were executed to B., ag a tryſjee for the plaintiff; and that at the 


time of executing the fame, the people of New York were ſubjects 


to the king, and in open rebellion againſt him and his government. 
To the ach plea the plaintiff replied, that before the making the 
firſt-· mentioned indentures, and of the ſaid act, to wit, on the 


e 


Lich the 
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| people of the other ſtates of North America, having been formerly 


colonies belonging to the king, had renounced all allegiance to the 


king, and declared themſelves free and independent ſtates; and 


that from that time uncil the treaty of peace after mentioned there 
was open war between the king and thoſe ſtates, and that they did 
not after acknowledge allegiance to the king, except in certain 
parts, of which for a time the king's armjes kept hoſtile poſſeſſion z 
and further, that for putting an end to the ſaid war, by a defi- 
nitive treaty of peace between the king and the ſaid ſtates on the 
zd September 1783, the king did acknowledge the ſaid ſtates to be 
ſovereign and independent ſtates, and did relinquiſh all claims to 
the government and territorial rights of the ſame. To the 5th the 
replication was the ſame as to the former, ſtating the city of New 
York to be purt of the ſtate of New York, and that the plaintiff and 
defendant, after the 4 Ofober 1776, reſided in the ſame city, under 
the government and protection of the king, during ſuch time only 


as the armies of the king kept hoſtile poſſeſſion of the ſaid city. 


To both theſe replications the defendant idemurred. And the 
plaintiff having joined in demurrer, meant to ſubmit as a propo- 
ſition, that the defendant at the time of entering into the cove- 
nant had not a good title to the premiſes, inaſmuch as they were 
then veſteg in the ſtate of New York by an act of cation, 
that ſtate having then publicly renounced all allegiance to this 
country, and their jndependency being afterwards recognized by 
a treaty of peace in 1783, which, though not ſigned till after- 
wards, yet had relation to the time when thoſe ſtates declared 
themſelves independent. But the court gave judgment for the 
defendant, having no doubt about the law as it * this mat- 
ter; and thinking that it would lead to the diſcuſſion of improper 
topics, would not permit it to be argued, Dudley v. Folliatt, Baſt. 


30 G. 3. 3 Term Reporty, B. KR $584; 


(Z) For quiet Enjoyment, And Pleadings, 


1. Aer againſt the executors of Sir J. A. ona covenant in a 
Y leaſe made by the teſtator (for himſelf, his heirs and aſſigns) 
with the plaintiff for quiet enjoyment, The plaintiff had been 


487 


6 Viner 424» 


Vide Butler 
v. Swinner- 
ton, 5 Vin, 
Abr. 13 $+- 


evicted by Lord T., who had ſucceeded to the teſtator's eſtates ; pl. 11 


and the defendant pleaded, that Lord T., at the time of his entry 
into the premiſes and evicting the plaintiff, did not claim nor was 
entitled to the premiſes by, from, or under the ſaid Sir F. A. At 
the trial a ſpecial verdict was found, ſtating in effect, that Lady 4. 


being ſeiſed in fee, intermarried with Sir J. 4. ; that after the 


marriage by indentures between Sir J. and Lady 4. of the one 


parts and truſtees therein named of the other part, Sir 8 and 
dy A. covenanted to levy a fine, the uſes of which they _y 
declared to Sir J. for life, remainder to truſtees. to ſecure 5000. 
ber ann. to Lady A. for life; remainder over, with a power to 
ccc 
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joint power of revocation to Sir J. and Lady A. during their joint 
lives; that a fine was accordingly levied ;- that afterwards, by a 
joint deed, they revoked all thoſe uſes declared by the above-men- 
tioned indentures, which followed the eſtate for life and power of 
leaſing given to Sir F., and declared new uſes to Lady A. for life, 
with intermediate remainders; remainder to Lord T. in tail. That 
afterwards Sir F. made the leaſe to the plaintiff containing the 
covenant on which the action was brought, and which leaſe was 
not agreeable to the leaſing power reſerved by the ſettlement, 
That the plaintiff entered; that Sir J. A. died ſoon after, and all 


the prior Eſtates being determined, Lord T.'s eſtate veſted in poſ- 


ſeſſion; and that he had taken advantage of the deſect in the leaſe, 
and had evicted the plaintiff. The queſtion was, whether Lord 
T. claimed under Sir J., or only under Lady A. : if the former, 
the plaintiff was entitled to his action. And per Lord Mangſſeld, 
C. J.—Juſtice is ſtrongly with the plaintiff, It is true that a fine, 
and the deed to lead the uſes, are to be conſidered as one convey- 
ance z but as Sir J. was a neceſſary party to the ſecond declaration 
of uſes by which the eſtate was limited to Lord T., his lordſhip 
eertainly claimed under him within the meaning of this covenant. 
Undoubtedly Sir F. covenanted againſt his own acts; and the 
new limitations were created by one of his own acts. Hurd v. 
Fletcher and another, Mich. 19 G. 3. Doug. 43. 

2. The declaration ſtated, that the defendant, by an indenture 
of a certain date, granted to the plaintiff in fee a certain meſſuage, 
&c. with the appurtenances, together with all and fingular out- 
houſes, commons, profits, hereditaments, appurtenances, c. to 
the ſame belonging, and all the eſtate, c.: it then ſtated a cove- 
nant for quiet enjoyment; and then for a breach of that covenant, 
that the plaintiff had not peaceably and quietly had, &c. without 
any let, &c. ; but that on ſuch a day, and from thence from time 
to time, until the exhibiting of his bill on divers days and times 
during that time, when divine ſervice was celebrated in the pariſh 
church of O., (where the premiſes were ſituated,) the defendant 
diſturbed and hindered the plaintiff in the uſe and enjoyment of 
two pews in the ſaid pariſh church, belonging and appertaining ta 
the ſaid meſſuage in the ſaid indenture compriſed and releaſed, 
and parcel of the ſaid premiſes; that is to ſay, the defendant at 


| ſome of thoſe times ſat in thoſe pews, and at other of thoſe times 
put and cauſed to be put into the ſame divers other perſons to fit 


in the ſaid-pews, without the leave and againſt the will of the 

laintiffz and at other of thoſe times locked up the ſaid pews, and 
— the ſame ſo locked up without the licence or conſent and 
againſt the will of the ſaid plaintiff, and hindered the plaintiff and 
his tenants of the ſaid meſſuage from ſitting in the ſaid pews, 
whereby the plaintiff could not enjoy, c. The defendant de- 
murred, and inſiſted, that though the injury complained of might 


be the ſubje& of an action of treſpaſs, it could not be the found- 


ation of the preſent action. The covenant on the part of the 


grantor being to indemnify the grantec againſt all lawful diſturb- 


ances 5 


Covenant, 


ances; but the breach aſſigned was an unlawful treſpaſs of the 
ntor himſelf; and the covenant did not extend to the tortious 
acts of the grantor. But the plaintiff had judgment; for the act 
complained of was an aſſertion of right. it is not neceſſary in this 
kind of action that the party againſt whom it is brought ſhould 
have a title; it is ſufficient if he does the act under the claim of 
one. Lloyd v. Tomkies, Eaft. 27 G. 3. 1 Term Rep. B. R. 671. 

3. An action was brought againſt the defendants, (who were 
executors of K.,) in their own right, for a breach of covenant con- 
tained in an aſſignment, by way of mortgage, of a leaſe belonging 
to the teſtator. The covenant was, that notwithſtanding any act, 
c. done by them, the aſſigned indenture was a good and ſufficient 
leaſe, and the term thereby granted was not forfeited, ſurrendered, 
determined, or void or-voidable : that they had not, ſince the de- 
ceaſe of the teſtator made or done, &c. any act, &c. by reaſon 
whereof the premiſes or the term in the aſſigned indenture was 
incumbered, And that notwithſtanding any ſuch act, they (the 
executors) had in themſelves good right, c. to aſſign. And that 
it ſhould and might be lawful for the aflignee, (che plaintiff,) his 
executors, c. after default made in payment of the ſum of, &c. 
with intereſt, to enter and take the rents, Wc. (in the uſual way,) 
without the lawful let, c. of the defendants, their executors, 
Ec. or any other perſon or perſons whomſoever. The breach 
aſſigned was, that the plaintiff was evicted in conſequence of a - 
judgment in ejectment obtained by T. having lawful title to the 
premiſes. The defendants demurred ſpecially, and made two 

ints in objection to the declaration; 1ſt, that executors can 
only be underſtood to covenant againſt their own acts; and that 
the words © any other perſon or perſons whomſoever” muſt be 
therefore reſtrained to perſons claiming under them ; 2d, that it 
did not appear that 7's title commenced by any act of the de- 
fendants, or prior to the aſſignment made by them to the plaintiff, 
who might therefore have been evicted by means of ſome act done 
by himſelf fince the aſſignment. And on this 2d point the court 
gave judgment for the defendants. Noble v. King and another, 

rin. 28 G. 3. 1 H. Blackft. 34. 
4. In the caſe, pl. 1. of letter (U), ante, the covenant being, YideazH.6. 
that the purchaſer, his heirs, &'e. might for ever thereafter have, Sd, 2-26. 
hold, occupy, poſſeſs, and enjoy the premiſes, with the appurte- gia, « if 
nances, c. without the let, trouble, hindrance, moleſtation, in- leaſe be 
terruption, or denial of him the defendant, (the grantor,) his ., —— 
heirs, &c. and of and from all and every other perſog and perſons « years by 
whomſoever ; and there being alſo a general warranty. The plain- ** deed, fo 
tiff, in ſupport of his caſe, meant to ſubmit as a propoſition, that , Om 
he covenant extended not only to acts done by perſons having or 
claiming title, but to an eviction even by a wrong-doer, and to © »ble b 
have relied on the caſe of Mountford v. Cateſby, Dyer, 328. But « Psb. 17 


the court were clear in point of law for the defendant; for even « 5555 
F 


| 490 | Covenant, 
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« ouft the than the covenant in queſtion, has been reſtrained to lawful inter. 
« reftato, ruptions. Dudley v. Folliott, Eaft. 30 G. 3. 3 Term B. R. 
b g aley | » Eaſt. 3 3. 3 Rep. B. R 
#© not have a $94» ; ' 
a writ of covenant againſt his leſſor. But if he to whom the right belongs ouſts the termor, then he 
« ſhall have govenant againſt his leſſor. Fide alſo Tiſdaile v. Sir W. Efſex, Moor, 861. Hob 34, 3 
Chan: flower v. Prieſtley, Cro. Eliz. 914- Broking v. Cham, Cro. Jac. 425, Hammond v, 
Cr. Car. 5. and Hays v. Bickerſtaff, Vaugh. 118. which are to the fame efieh. 


5. In a leaſe, the leſſor covenanted for quiet enjoyment, with- 
out the let, ſuit, trouble, moleſtation, or interruption of him the 
ieflor, his heirs and aſſigns, or of any other perſon or perſons 
whomſoever. In a declaration by the aſſignee of the leſſee, the 
breach aſſigned was, that the leſſor at the time of making the de- 
miſe, or at any time before or afterwards, had not any right or 
title whatſoever to make the ſaid demiſe, nor could the — 
peaceably and quietly have, c., for that one F. B. P., at the 
time of making the demiſe and continually from thence, had law- 
ful right and title to the premiſes; and having ſuch lawful right 
and title, qn ſuch a day entered into the premiſes in and upon the 
poſſeſſion of the plaintiff, and ejected, expelled, and amoved him 
from and out of the poſſeſſion of the premiſes, and kept him ſo 
thereout, ejected, &c. from thence, r., per quod, &c. The de- 
ſendant demurred ſpecially, objecting that it did not appear by 
the declaration that 25 P. had at any time ſhewn his right to 
the premiſes by or under any legal proceſs of law, and that it did 
not appear that J. B. P. entered upon the premiſes and the poſ- 
ſeſſion of the plaintiff thereof by or under any legal or juſt proceſs 
of law, which ought to have been ſtated and ſhewn ; and that it 1. 
did not ſufficiently appear what title F, B. P. had to enter into 
the premiſes in and upon the poſſeſſion of the plaintiff, But the cove 
plaintiff had judgment. For in aſſigning a breach of covenant, it cutc 
is ſufficient if it be certain to a general intent; and when it is | 
ſaid, the party having a lawful right and title 8 fis the 
ſame as ſaying he entered by lawful right and title. The objec- 

tion, that it was not ſtated that the plaintiff was evicted by 
proceſs, was abandoned, the precedents being againſt it. 
v. Pierſon, Eft. 32 G. 3. 4 Term Rep. E. K. 619, Nt 
6. In an action of covenant on a leaſe for years, determinable 


| on lives, granted by the defendant to the plaintiff on the 7th Na- of a 
4 ' wvember 1788, in which the defendant covenanted that the plaintiff a fra 
ſhould enjoy, &c. during the term, without the lawful let, ſuit, whic 

| trouble, hindrance, or denial of or by him, or any other perſon fot v 

» - lawfully claiming under him, c. the declaration all that 2, 

the term was ſtill ſubſiſting, and that the plaintiff was never in or at 

poſſeſſion, or received the rents: that on the 21ſt December 1793 durir 

the plaintiff applied to the tenant in poſſeſſion to attorn, and on Put a 

his refuſal brought an ejectment to recover poſſeſſion, which was or ar 


ber 1788 to a third for a term commencing before the 


defended under a mon ry by the defendant the agth Septem- 
on, 
plaintiff's term; and that on the trial of the ejeQment the 


| Covenant, 
plaintiff was prevented from recovering by reaſon of that leaſe, 
per quod the plaintiff was prevented from holding and enjoying, 
c. contrary to the defendant's covenant. The defendant plead- 
ed, that from the date of the leaſe granted to the plaintiff until 
the right of re-entry after mentioned, the plaintiff might lawfully 
have held and enjoyed the premiſes without the let, &c. of the 
defendant or any other perſon claiming under him, and that during 
that time no let, &c. was made or occaſioned by the defendant or 
any other perſon claiming under him: that during the term, to 
wit, on the 25th March 1789, two ſhillings of the rent became 
due from the plaintiff to the defendant, and the plaintiff not pay- 
ing within twenty-one days afterwards, the defendant became en- 
titled to re-enter by virtue of the proviſo in the leaſe; and that 
thereupon on ſuch a day the defendant did re-enter. The plain- 
tiff demurred e and took two objections to the pleas, 
iſt, that no demand of rent was ſtated previous to the re-entry by 
the defendant : and 2d, that the plea was no anſwer to the de- 
claration, becauſe it ſtated that the plaintiff might lawfully have 
enjoyed during the firſt half year of the term, when it appeared 
by the declaration that he could not have entered at any time on 
account of the prior ſubſiſting leaſe granted to the third perſon. 
The court, without hearing any argument, gave judgment for 
- 3 Ludwell v. 232 Mich. 36 G. 3. 6 Term Rep. 
, * 


ad 


EF 


F 5SBF FFA KS 788 8 7 


458. 
F. a) Not to alien, &c. | wuerde 


1. P By indenture leaſed two farms to V. for a term of years, 
in which leaſe there were inſerted the uſual and proper 
covenants on the part of the tenant, and alſo that he, his exe- 
cutors or adminiſtrators, ſhould not aſſign the leaſe, or any part 
of the premiſes, without the conſent of the leſſor in writing. 
V. entered and became a bankrupt, and H. was choſen aſſignee, 
who after occupying the premiſes for ſome time made a fraudu- 
lent aſſignment of them to R. Lord Hardwicke, C. was of opinion 
that the covenant not to aſſign did not bind H. at law, for the 
meaning of that covenant was to reſtrain the leſſee from affigning 
over, and in general it would be a hard caſe to prevent aſſignees 
of a bankrupt from aſſigning ; but that it was otherwiſe in caſe of 
a fraudulent aſſignment; and he decreed that H. ſhould pay rent 
which had become due ſubſequent to the aſſignment to R. - Phil- 
fot v. Hoare and Robertſon, Mich. 15 G. 2. Ambler, 480. 5 
2. Leſſee for 21 years covenanted that he himſelf, his executors N. B. There 
or adminiſtrators, ſhould not nor would, at any time or times were nor the 
during the demiſe, a/ign, transfer, or ſet over, or otherwiſe do or « not de. 
pur away the indenture of demiſe, or the premiſes thereby demiſed, * wiſe” in 
or any part thereof, to any perſon or perſons whomfoeyer, with- par? p24 = 
out the licence and conſent of the leſſor, his heirs or aſſigns, in 3 Wil. 234. 
writing firſt had and obtained. Afterwards, without licence, he in «hoſe re. 
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court is fad demiſed the premiſes to the defendant for 14 years, being three 
w have ob- months ſhort of his own term. The leſſor brought cjeQment; 
the devifing and the queſtion was, whether he was entitled to recover by vir- 
atermisa tue of the covenant ? The court were of opinion for the defend- 
Wing or put- ant, (the under-lefſee,) for the words gn, transfer, and ſet 
282 « over” are mere words of aſhgnment. * Otherwiſe do or put 
ing « fignifics any mode of getting rid of the premiſes entirely, 
» bankrupt and cannot be confined to the making an under-leaſe; The courts 
ps have always held a ſtrict hand over conditions for defeating 
away; that leaſes, Very eaſy modes have always been countenanced for put- 
a dying in- ting an end to them. The leſſor, if he pleaſed, might have pro- 
it vided againſt the change of occupancy as well as againſt an 9 
away; % ment, but he has not done ſo. Cruſoe ex dem. Blencot v. Bugby, 
— Trin. 11 G. 3. Black. 766. 8 
a judgment, and having the term taken in execution, is the like ; but none if theſe amount to an affignment; 
or to a breach of the covenant or condition. The ſame points were taken for granted by the counſel 
in che caſe of Holford v. Hatch, reported by Mr. Douglas (Rep. 183), who ſays, that they have ſince 
been very much agitated in a caſe, Denne, Leſſee of Ea Stanhope, v. Skeggs, Trin. 21 G. z. 
(Ib. n. 20.) In which latter caſe the queſtion was, whether in caſe of ſuch a covenant an executor 
could affign to carry into execution the purpoſes of the will? and the court were equally divided. Yide 
Eſpin. Ni. Pri. 276. ius letter (N), pl. 3. In an indenture of leaſe of certain premiſes for 21 years 
there was a provifo, that in caſe the leſſee, his executors or adminiſtrators, ſhould at any time ſet, 
let, or aſſign over the demiſed premiſes, or any part thereof, without the licence or conſent of the 
leffor, his executors, adminiſtrators, or aſſigns, the leaſe ſhould be abſolutely void to all intents and 
purpoſes whatſoever, and that from tbenceforth it ſhould be lawful for the leſſor, his executors, &c. to 
_ re-enter. The leſſee entered and died inteſtate, and his adminiſtratrix demiſed the premiſes for the 
remainder of the term, ſaving one day, at an increaſed tent, which ſhe reſerved to herſelf. The affignee 


of the leſſor brought an ejectment, and it was determined to be the meaning of the covenant, that if the 
leſſee part with the premiſes even for a part of the term his leaſe ſhould be vacated, and that the proviſo 
extended to the adminiſtratrix by the expreſs ſt pulation of the parties. If indeed the words © execu- 
tc tors, c. had not been inſerted in the proviſo, it might have been doubted whether the reſtriction 
extended to the caſe of the repreſentative, And it was ſaid that this caſe differs from that of Lord 
Stanhope v. Skezgs, for there the term was taken in execution; and the ground on which the court 
entertained a doubt was, that the aſſignment was the act and operation of law and not the act of the 
party. Roe ex dem Gregſon, Widow, v. Harriſon, Eaft. 28 G. 3. 2 Term Rep. B. R. 425. Vide 
Roe ex dem Hunter v. Galliers and others, Aſſignees, 2 Term Rep. B. R. 133. | | 


3. Amongſt other things contained in an indenture of leaſe, 
there was a covenant that the defendant ſhould not under-let, 
aſſign, or transfer the premiſes, or any part thereof, without the 
conſent of the leſſor in writing under his hand and ſeal firſt had 
and obtained; with a power of re-entry in caſe the leſſee ſhould 
not obſerve. the covenants in the leaſe. The lefſee under-let 
various parts of the premiſes to ſeveral tenants, and the leſſot 
knowing of ſuch under-lettings, yet continued to receive the rent 
from the lefſee. A queſtion was made, whether a forfeiture was 
incurred by the under-letting ? and if it were, then whether the 

| ſame were waived by the leſſor's acceptance of rent ſubſequent 
2 u h to thereto (a)? And Lord Mangfeld, C. J. ſaid, that to conſtrue 
> {green the acceptance of rent due fince the condition broken, a waiver of 
tate or leaſe the forfeiture was to conſtrue it according to the intention of the 
is % fas parties. Upon the breach of the condition the leſſor had a right 
vord by the to enter; he had notice of the breach, and did not take advanta 
Limitation Of it, but adcepted rent ſubſequently accrued, which ſhewed 


Ea. 18 G. 3. Cowp. 803. 


Covenant, 493 
meant the leaſe to continue. Goodright ex dem. Walter v. Davids, no accept. 


ance of rent 
; afterwards 
can make it to have a continuance, otherwiſe it is of an eſtate orleaſe voidable by entry, Co. Litt. 215. a. 
and cites Browning v. Beſton, B. R. 2 & 3 Ph. & M. Plowd. 131. where it was fo laid down in 
argument by Kamſey, ib. 136. But it was fo reſolved in Pennant's caſe, B. K. Trin. 38 Elia. 
3 Co. 64. b. and in Finch v. Throgmerton, Scacc. 33 Elia. Cro. Eliz. 220. Fide Doug. 57. n. (29). 


4. A covenant that the leſſee ſhall not alien, aſſign, or under-let nut Lord 


the demiſed premiſes, or any part of them, without the leave of Thurlow, C. 
the leſſor in writing for that purpoſe firſt had and obtained, is a — it Gf 
fair and uſual covenant in a leaſe. Ruled per Lord Kenyon at niſ nion in the 

prius. Morgan v. Slaughter, Eaft. 33 G. 3. Eſpin. Caſes, 8. 2 dy Hino 


Hay (Trin. 32 G. 3.): be ſaid, the common and uſual covenants muſt mean covenants incidental to 
the leaſe ; and the Caſe before his lordſhip being an application to compel a ſpecific performance of an 

t for a leaſe of certain premiſes upon common and uſual covenants, he declared the leſſor had 
no right to have a clauſe inſerted retraining alienation without licence. 3 Bro. Ch. Rep. 632, 


(H. a) What are mutual Covenants : And Pleadings. 


1. JF covenants be, that «© he the plaintiff well, truly, and 

« faithfully doing, falfilling, and performing all and ſingular 
tc the covenants, clauſes, recitals, and agreements in the ſaid in- 
« denture contained, the defendant ſhould pay the ſaid annuity ;” 
theſe are mutual covenants. And per De „C. ]J.—Where 


the participle doing, performing,” &c is prefixed to a covenant 


6Viner 436. 
— 


Vide ti 
— 
letter (T). 


by another perſon, it is clearly a mutual covenant, and not a 


condition precedent. - Boone v. Eyre, Trin. 19 G. 3. Blackf. 1312. 
2. In an action of debt, the declaration ſtated, that by certain 


articles of agreement made 25th March 1789, between certain 


perſons, naming them, of whom the defendant was one, and the 

laintiffs, the plaintiffs, in conſideration of the ſum of 3800 J. to 
be paid as after mentioned, covenanted at their proper coſts and 
charges to erect a certain building, according to certain plans, 
and in every reſpect to finiſh and complete the ſame on or before 
the 29th September then next; in conſideration whereof the ſaid 


perſons covenanted to pay the ſaid 3800 J. by certain inſtalments, 


ſtating them, as certain 8 of the —_— ſhould be advancing, 
and alſo to pay in a reaſonable proportion for extraordinary work 
and variations from the original plans. After ſtating the articles 
fully, it was averred that the plaintiffs, after making the articles, 
and before commencement of the action, erected and finiſhed the 
building; and that the ſame would have been in every reſpect 
finiſhed and completed on or before the ſaid 29th September after 
the making of the agreement, but that the plaintiffs, by the di- 
rections of the defendant and the other perſons named, made 
divers alterations and variations, and in many reſpects deviated 
from the original plans, and were thereby, without any default of 
them the plaintiffs, hindered and prevented from finiſhing and 
completing the building by the time appointed, but were alſo 


ohliged to perform certain extraordinary work over and above 


what 


In delivering 
his opinion 


in the caſe 


of Terry v. 
Duntze, 
Buller, J. 
obſerved, 
that it is lad 
down by 
_ Holt in 
0 V. 
Thorpe, 
te that if a 
ce day be ap- 
«© pointed 
for the 
© payment 
af money, 
« and the 
« day is to 
« ha 
te before the 
&« thing aa 
©« be per- 
« formed, 
c an action 
« may be 
© brought 
« for the 
« mo 
« betuie the 
* 


Cobenartt, 
„din be what was originally deſigned and ſtipulated for. It was then 
22. averred, that the plaintiffs deſerved to have 70569 /., and a breach 
 {* appears way aſſigned for non-payment of any of the ſums of money in the 
« party re- articles of agreement ſpecified, c. The defendant demurred 
* lied upon eee & and infiſted, that as * had poſitively agreed 
ae to complete the building on or re the 29th September, it was 
* jatendes neceſſary to ſhew that it was completed on or before that day, 
**notw and that the excuſe alleged as to making alterations deviating 
o* make the from the plan was not tantamount to a performance. Put per 
„es Buller, J.—The queſtion is, whether the covenants were depend- 
< condirion ent, and whether the completing the building was a condition pre- 
„ cedent? Now it is a rule long eſtabliſhed in the eonſtruction of 
and be cites Covenants, that if any money is to be paid before the thing is 
che Yeax done, the covenants are mutual and independent. The plaintiffs 
Books were therefore clearly entitled to their actioſ for the money, and 


Ed. 3. 2, 3. 
4 — 70. without averring performance, and the defendant to his rt med 


Ughtred's on the covenants. Terry and another ve Duntze, Bart. Hil. 


t Vent. R ; "ay — 
* 35 G. 3. 2 H. Blackft, 38g, 
1 Saund 319. rene ; 
VUghtred's caſe to be, that Sir R. T. covenan ed with Sir 10 
« arms in the war with France, and Sir R. P. covenanied therefore 
es each party had equal 1emedy, one for the ſervice and the other for Ilie 
the Year Book that the covenant was half the money in Engllind 
| ciple therefore of that caſe agrees with the d»Qtrine of Lord Holt 
by him in 12 Mod. 461. 80 alſo in Pordage v Cole, g Sayre. g7 


was an agreement 


by the defendant to give 2 certain ſum to the plaintiff for to be paid at a fixed period, 
and only 5 f. of rhe putchaſe-money was advanced at the time of the agreement; an action on 
ſhewing that be had either 


the agreement was holden to lie for the reſidue, TE 0's wo wit 
made or tendered a conveyance of the lands. Yide 2 H. 


35%» 3» 


3. The indenture upon which an action of endet was 
brought, recited, that the plaintiff had obtained a patent for an 


invention of an improved method of preparing the materials uſed 


in making paper; and that the defendant, who was a paper-manu- 
facturer, was defirous of preparing the materials for 3 paper 
according to the | vr the method ; and then, in conſideration of 
oo l., via. 2501. paid by the defendant to the plaintiff, and the 
urther ſum of 250/. covenanted to be paid by the defendant to 
the plaintiff, in manner after mentioned : the plaintiff covenanted 
that he would to the beſt of his ſkill, and with all poſſible expe- 
dition teach and inſtru the defendant in the method of preparing 
the materials uſed in making paper, according to the ſpecification 
and according to the method which he then uſed. The defend- 
ant, in conſideration of the plaintiff's covenants, covenanted that 
he would on or before ſuch a day, or ſopner in caſe the plaintiff 
ſhould before that time have ſufficiently taught and inſtruded 
him in preparing the materials, &c., pay to the plaintiff the 
further ſum of 250/. Breach by the defendant in not pays 
ing the ſaid further ſum of 250/. on or before the day men- 
tioned, or at any time afterwards. The defendant demurred, 
becauſe it was not averred that the plaintiff. had taught and in- 
ſtructed the defendant in the method, &c. But the plaintiff had 
judgment 3 
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Tobenant. 


judgment; and Lord Kenyon obſerved, that whether theſe kinds 


of covenants be or be not independent of each other, muſt cer- 
tainly depend on the good ſenſe of the caſe. If one thing is to be 
done by a plaintiff before his right of action accrues on the de- 


fendant's covenant, it ſhould be averred in the declaration that 


that thing was done. Where there are mutual promifes, yet if 
one thing be the conſideration of the other, there a performance is 


| neceſſary to be averred, unleſs a day is appointed for performance. 


If a day be appointed for the ent of the money, and the da 
is to happen fore the thing ws bo performed, an "Aion may by 
brought for the payment of the money before the thing be done. 
The plaintiff covenants with all poſſible expedition, not by any 
fixed time, to inſtruct the defendant; and in conſideration of the 

aintiff's covenants, the defendant's covenants are made. The 

tent of the parties appears to be that the payment might be ac- 
celerated, but ſhould not in any event be delayed. | v. 
Fones, Hil. 36 G. 3. 6 Term Rep. B. R. 5 0. 

4. Beſides the plaintiff's covenant in the caſe, pl. 3. it appeared 
there was another conſideration for the defendant's covenant, for 
it was recited that it had been agreed between the plaintiff and 
defendant, that the plaintiff ſnould permit and ſuffer the defend- 
ant, during the continuance of the patent, to prepare the materials 
for making paper according to the ſpecification. As to which 
Lord K?nyon, C. J. obſerved, that though the ſum of 5300 J. was 
divided into two ſums, and to be paid at different times, no part 
was denominated to be the conſideration of uſing the patent, nor 
any as the conſideration of teaching, but one entire ſum is adapted 
to the whole. Under the agreement the defendant has a perfect 
right to uſe the patent, and the inſtruction of the defendant 
cannot be taken to be the moſt material part of the conſideration, 
though ſome advantage might ariſe from it. The covenant to 
teach is but a part of the conſideration of the 500/., for not doin 
which the defendant might recover a recompence in dam 
And the agreement of the plaintiff having been executed in part, by 
transferring to the defendant a right to exerciſe the patent, he 


| ought not to keep that right without paying the remainder of the 


conſideration, becauſe he may have ſuſtained ſome damage by the 
plaintiff's not having inſtructed him. Campbell v. Jones, Hil. 
36 G. 3. 6 Term Rep. B. K. 570. 
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+: aner DIY 
J. E plaintiffs covenanted to build two houſes for the de- Lord Ken- 


E T YE a | 
(. a) Determined, and waived (a), in what Caſes, We 


fendant on or before the iſt April 1 in conſideration of tp no 5 


which the defendant was to gool. declaration ſtated, bis opinion 
that the houſes were built ind Gaithed by the 1ſt April 1788, ac- in the caſe 


— hy the a ent; but that the defendant not paid. —— Ns 
Plea; that that 
Vox. II. 


itify did not finiſh and complete the houſes by fig, he re- 
= as 8 
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C 3 evil 1588; on: which ifſue was joined. On the. trial ie 


- an ation 
__—Y but that the parties had, by a 275 agreement ſubſequent to the 
| dt 


— ye} 
that the ma- 


Nu. Term Rep. B. R. 592 N ; | 
Where a Jeaſe cootained u proviſo that the leſſce ſhould not let, without leave in writing, on pain of 
forfeiture, 2 parol licence to let was held not to diſcharge the leſſee from, the reſtriction of ſuch a proviſo. 
Roe ex dem. Gregſon v. Harriſon, Eaſt. 28 G. 3 2 "erm Rep. B. R. 425. 3 Term Rep. 
B. R. 592. n. (a). Neither if the leſſor accepr of rent after the forfeiture incurred will that operate 38 
2 waiver of the forfeiture, unleſs he had notice that a foriciture was incurred at the time. Ib. 

2 vol. 43t. Vie title, Arbitrament, letter (B), pl. 1. A 
But where in an action on the caſe for non-performance of an agreement to deliver to the plaintiff a 
certain quantity of barley on or before the 2 51h December 178 (, it was proved that the barley wat originally 
to have been delivered on that day, but that it had been afterwards agreed that the defendant ſhould 

have a month longer to perform the contract; and it was thereupon objected that the contract 

was different from that laid in the declaration, the firſt contact being waived by the ſubſequent agree- 
ment. Buller, J. held, that it was only a continuance of the firſt contract, a forbearance on the part 
of the plaintiff tor a longer time, and that a performance by the defendant within the month would 


haye been a ſubſtantial e within the meaning of the firſt contract. A juror was withdrawn. 
Wirten v. Stagg, Spring Aſlzes 1787, crram Buller, J. cited 3 Term Rep. B. R. 591 
— #3 (K. a) Count. 

Niet (I), 

(KV pl. 2. 


1. A ETION brought by baron and feme, and D. a third perſon, 

who is tenant in common with the wife upon a leaſe at will 
made during the coverture of lands which are the inheritance of the 
feme, and D. for arrears of rent incurred during the coverture; 
and exception was taken to the manner in which the plaintiffs had 
deduced their title; which was, that one J. S. was ſeiſed in fee 
- of the demiſed premiſes, and that upon his death the ſame de- 
ſcended to D. and the feme as coufins and heirs: and it was in- 


ſiſted that the court cannot take a man and woman without more 


ſhewing to be coheirs ; for he who ſues as heir muſt ſhew coment 
heir, it not being ſufficient for him to ſay generally that he is ſo. 
a el in an action Tp covenant the plaintiffs were r 
| iged to ſet out any title, but might have begun generally quo 
cum dimifiſſent, and the court would have ee that 
had a title; yet when they undertake to ſet out a title, and fail, 
there is no room for intendments, for the court will never intend 
that the plaintiffs have a better title than they themſelves rely upon. 
Sd per cur.— The introduction, by ſetting out the deſcent, is no- 
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ching to the purpoſe here, where the plaintiffs declare upon their 
own demiſe; and ſo there can be nothing in the exception. 
8 v. Walby, Mich. 6 G. 1. Str. 229. 755 " 
at oy 3 A 2 in C. B. in an action of covenant, — Lond, 

erein the plaintiff declared the defendant per guaddum ſcripiam N 5; 
ſuum fuctum apud Weſtm. conceſſit to the plalacif an annuity pro Bar if the 
concilio impendendo, and aſſigns the breach in non-payment a out an: 
certain time. Upon oyer, which was ſet out in verba, and 2222 
concluded with * in witneſs whereof I have hereunto ſet my gs 3 
« hand and ſeal,” the defendant pleaded, that during that time leſſee, by 


the plaintiff gave no counſelz and on demurrer there was judg- ne 


ment by default for want of a joinder: and in B. R. general er- YO | 


rors being aſſigned; it was objected, that the plaintiff had not in vic to pay 
his declaration entitled himſelf to an ation of covenant, it not els 1 
being ſhewn that the grant was by deed ; without which, cove= implicit 
nant will not lie. And of that opinion was the court; and the #verment of 
judgment in C. B. was arreſted. Moore v. Fones, Mich. 2 G. 2. — - i 
Str. 814. e -  kinſon v. Coatſworth, Eaſt, 8 O. 2. Str. 312. 


3. Action upon a covenant, in a leaſe to pay rent and excep- 


tion, was taken to the declaration, that there was no averment, 


that the leſſor had performed the covenant on his part. Sed per 
Lord Hardwicke, C. J.—That- lies on the defendant to ſhew. 


bring it into court: the reaſon is, that the court may hy 8 Rep, B. R. 
. 16 2 + Ihe 


3 — ———— 
ad been deftroyed by the te party, application was to the court to th oyer after 
the plaintiff had with profert + bur the court thought the declaration ought to have been c- 


cording to the ſat, wickout profert, and they gave leave to amend. Totty v. Niſbett, Trin. 24 G. 3. 
3 Term Rep. B. R. 153. (u. c.) S. P. Mattiſon v. Atkinſon, Eaſt. 27 G. 3. Ib. 2 
- The plaintiff, in reple vin, pleaded in bar a deed of releaſe, made and ſealed by the defendant, an 

16 that the ſaid deed was loſt and deſtroyed by time and accident. The defendant demurred ; but aſter 

1 the court over-ruled the demurrer. Read v. Brockman, Eaft. 29 G. 3. 3 Term Re | 
K. 151. | ; | . 


5. If a plaintiff be aſſignee of a leaſe aſſigned to him by an ad- 

miniſtrator, he is not obliged to make a profert in cur. of the let= |  - 

ters of adminiſtration, Per Lee, C. J. in Rawlinſon v. Stone, © 

Mich. 20 G. 2. 3 Will. 3« 5 
6. An action was brought upon 2 covenant in a leaſe under 

which the defendant was bound to pay annually to the plaintiff 

two hens, or in lieu thereof one ſhilling, at the election of the 

plaintiff; and the breach aſſigned was, that the defendant did not 

pay either the two hens or the ſhilling. After verdict for the 

plaintiff, it was moved to arreſt the judgment; becauſe it was not 

alleged in the declaration that the plaintiff had made an election. 

But the objection was over-ruled 3 and it was ſaid, that if the 

breach aſſigned had been, that the defendant did not pay one ot 


the- two things, the plaintiff muſt have alleged that be made an 
CES | Kk 2  eleQiog 


; Ly 
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election to have that thing paid: but as the breach aſſigned is, 
that the defendant did not pay either of the two things, it was not. 
neceflary for the plaintiff to allege that he made an election. 
. 5 v. Lord, Trin. 28 & 29 G."2. Sayer, 232. 
In an n 7. In a declaration in covenant on a mortgage-deed, the plaintiff 
for breach of had ſet out all the premiſes, which were very numerous, the ha- 


covenant for 


quiet enjoy- bendum, the proviſo, the covenant for payment of the money, and 


neat under the breach for non-payment. - Lord Mansfield, C. J. took notice 
_— e of the length of the declaration; and the court were all of opi- 
ſer out the nion, that it is ſufficient for the plaintiff to ſet out in his declara- 
whole leaſe tion, that the defendant by indenture had demiſed certain = 
verbatim. miſes therein mentioned, without ſtating them particularly, ſub- 
ed that it je@ amongſt other things to ſuch a proviſo, ſetting out the ſub- 
might be te- ſtance of the covenant and the breach. His lordſhip defired the 
1 bar to take notice of this, and that the court would animadvert 
anke out upon any future inſtance of putting parties to the enormous ex- 
— — peuce w ſetting out deeds at Jength, or ſuperfluous parts of them. 
re  Dundaſe v. Lord Weymouth, Mich. 18 G. 3. Cowp. 665. | 
ion, with coſts. The court ordered it to be referred accordingly, and Lord Manzfield, C. I. ſaid, 


inſtance of this kind that came before the court he would inquire whe drew the 
» Fletcher and anather, Hil. 1$ G. 3. Coup. 727. a 
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; it will be ſufficient to Rate the ſubſtance and legal effect. That is ſhorter, and not liable 
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that will be fatal; for then the caſe declared on is different from that which is proved, 
recover ſecundum allegata er probate, Per Lord Mansfield in Briſtow v. Wrights 


: 
; 
a 


1 
$ 


lai 8. 'The plaintiff declared againſt the defendant as aſſignee of 
all the eſtate, right, title, and intereſt in certain premiſes by her 
a demiſed to Lord B. It appeared in evidence that the defendant 
„ was aſſignee of part only, which it was infiſted was a fatal va- 
the riance; and the court after argument were of that opinion; and a 
. Nnonſuit was entered. Hare v. Cater, Eafl, 18 G. 3. Cowp. 766. 
Hoare, Cro. Elie. 633.; but Lord Mansfield, in delivering the opinion of the court in favour of the 
defendant, (aid, that the caſe in Cro. did not apply, and that the objecten was unanſwerable. Yide 
Doug. 154. (n. 21). Nu leuer (NJ, pl. 3. 443.46 | Wiz 1 


9. The declaration in an action on a covenant in a leaſe ſor 
quiet enjoyment, after ſtating that the defendant's anceſtor. 
granted the leaſe in queſtion, alleged that the reverſion came to 

and veſted in the defendant by aſſignment thereof. The defends, 
ant pleaded that the reverſion; did not come to and veſt in bim 
2 et forma, as ſtated in the declaration, It appeared in evi- 

| 2 the eſtate deſcended to the defendant as heir at law to 

the lefſors, upon which, the, plaintiff was nonſuited: but upon a 
motion to {ct aſide the nonſuit it was held, that ag the plaintiffe 
could nat be ſuppoſed to be cogniſant of the defendant's tile, it 
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was ſufficient for them to allege in their declaration” that he was 
the aſſignee, without ſhewing quo jure he was ſuth : that it wat 
ſufficient to _ the ſubſtance of the iſſue, which in this caſe 
was, that the defendant was clothed- with ſuch 4 character ag 
would make him liable to the covenant ; and that was ſufficien 
22 by ſnewing that the eſtate was veſted in him: for whether 
was in poſſeſſion as aſſignee ot as heir at law, he was equally 
Hable on this covenant ; and liable on the general allegation of his 
being aſſignee. This is the common mode of pleading. Deriſty 
aud another v. Cuftance, Mich. 31 G. 3. 4 Term Rep. B. R. 75. 


85 | (L. a) Aſſigument of the Breach. 1 


—y 


t. TYEBT on bond conditioned to perform articles, which upon 
. the plea appeared to be an agreement that the plaintiff hall 
furniſh the defendant with ale * beer, to be ſold in his houſe 
at fuch prices, and that he ſhould take it of nobody elſe, but might 
be at liberty to take any other liquors (malt liquors only except- 
ed); and what ſhould not be paid for at breaking up the trade 
and undrawn, ſhould. be taken back, and then the defendant pleads 
performance. The plaintiff replies, that by the ſame articles it 


Vas further agreed, that what ſhould be drawn ſhould be paid for, 


and that there were ſuch'a quantity of liquors unpaid for. Demurrer 
inde; et pro defendant it was inſiſted, that by the breach it did not 
appear the liquors unpaid for were malt liquors, and as other forte 
were mentioned, the plaintiff ſhould have been more particular. _.__ 
Et per cur.—The replication is alſo ill, for the plaintiff can only e 
allege new matter in the articles by ſetting them out upon or. 
Sibbe v. Chugh, Mich. 6 G. 1. Str. 227. eee — 
2. Covenant that the deſendant, his heirs and i my hr Soin-cove- 
cy year during the term plant eight crab ſtocks; and the breach — 
is, that the defendant ſuch a year neglected to do it. It was ob- aggneawasy 
jected, that the breach ſhould have been in the disjunctive, that at te — 
neither he nor his aſſigns did. Sed per cur. We mult intend the cu 
eſtate continues in him till the contrary appears, and therefore the vitbost f. 
declaration is well enough, being againſt the leſſee himſelf. Ia ing, *or bis 
facit per alium facit per /e, and 33 if the aſſigns have done 1 
it, the breach that the leſſce himſelf has not is falſe. Gy/e v. Ellis, bead dj 
Mich. 6 G. 1. Str. 228. | | . 175 | 
for the. i ; of London v. Sir Fiſher Teach, Mich. 2733s 
E Mara 3 | i 
3. If the covenant be in the disjunctive to pay or cauſe to be paid - | 
to them or any of them,” and the breaches be aſſigned that he did not 
pay, and that he did not pay to them, it is well enough; for he that 
cauſes to pay, pays; aud if you have paid the money to one of 
them, you may plead it in your diſcharge. Aleberry v. Walby, 
Mich. 6 G. 1. Str. 231. | | _ » 


Es 4. The 


| Soo Covenant, 


Vide Franp- 4. The plaintiff declared upon articles, dated the 3oth Septem- 
rage ber 1718, 'not'to ſet up the trade of a baker a die datorum articu- 
—_— lerum for ſo many years, and then ſay poftea, ſcilicet the 1ſt May 
1718, (which was before the executing the articles,) the defendant 
did exerciſe the trade in that place, And after verdict for the 
plaintiff, it was moved to arreſt the judgment, becauſe the time in 
the breach was no part of that to which the reſtraint goes, and ſo 
the plaintiff had no cauſe of action. Sed per cur. Where that 
which comes under a ſcilicet is conſiſtent with that which went 
before, it is always looked on as an averment; but if it be incon- 
fiſtent, it is rejected. We will reject the 1ſt May 1718, and 
then the caſe is, that he covenanted the 3oth September, et poſtea 
1 the breach. Hayman v. Rogers, Mich. 6 G. 1. 
232. 5 
ge The condition of a bond was, that J. E. the defendant's 
ſon ſhould ſerve the plaintiff four years, and not abſent himſelf 
during that term from the ſervice of the plaintiff without leave. 
The | xr an} alleged in his declaration, that J. E. did on a certain 
day during the term abſent himſelf from the ſervice of the plaintiff 


without leave, and continued abſent to the end of the term. The 
defendant 2 that J. Z. did not abſent himſelf from the 
Plaintiff's ſervice: and upon iſſue joined, it was proved that J. E., 
Aſter having been ſome time abſent, returned to the plaintiff, and 
was received and employed by him. It was held, that the action 
well lay. Hawkins v. Eofterbrocke, Hil. 27 G. 2. Sayer, 115. 

e 6. Debt on bond; the defendant prayed oyer of the bond and 
 debe condition, which latter, reciting that one V. was appointed to be 
agent to a regiment, was, that if the ſaid V. ſhould well and truly 

pay to the calonel and to all the commiſſioned and 8 

5 ed officers and ſoldiers of the regiment all ſuch ſum and ſums 


pi 
; 


. 


7 
| 
7 2 


uſe of the regiment, and faithfully account to B. C. or to the 
„Ec. and indemnify the colonel, c. then the bond to be 
void, &c. otherwiſe, c. The defendant then pleaded, that . 
continued agent of the regiment from, c. to Se., and that he 
Gould, when did well and truly pay, c. (in the words of the candition,) and 
pay to the that he faithfully-accounted, c. during all the time that he con- 


k 


F 


Geperal for the uſe of the faid regiment ſeveral ſums of money, 
amounting in the whole to 14007. for and on account of the ſaid 
him for the regiment, and of the commiſſioned and non- commiſſioned officers 
company, © and ſoldiers of the ſame, according to their reſpective proportions, 
— az Al which he ought to have paid, c.; but avers that the ſaid 
ar J had not paid, and refuſed to pay a great part thereof to and 
Thedefead- amongſt the ſaid colonel and the commiſſioned and non-commiſ- 


rectived by 


of the con- ſeveral 1 hmag of their pay. Defendant demurred, ſhewin 
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Covenant, 5d1 - 
in argument it was objected that the plaintiff ought to have con- 'that he had 
fined bimſelf to one particular breach, it being an action on the P* to _ 
bond to recover the penalty, and not an action for damages; and the 4 
therefore the fat. 8 9 . 3. c. 11 4 8. does not extend to it. received for 
That the diſtinQion was laid down in Cro. Car. 176. that in cove- "em. The 
nant the plaintiff may aſſign as many breaches as he will, but not 5 
in debt upon an obligation for performance of a covenant: yet tion affigned 


here it was charged, that the agent received ſeveral ſums of money = anon 


amounting to 1400 J., great part of which he had not paid to the fengant did 


colonel, officers, and ſoldiers, &c. And that the replication ſays, receive of 
that the money was to be paid to the colonel, and all the commiſ- J K. ad 


ſioned and non-commiſſoned officers and ſoldiers of the regiment, ER | 


according to the ſeveral proportions of their pay; which is uncer- 'the uſe of | 


tain and complicated, and no ifſue can be taken upon it. But the — wy a 


court held the replication to be good; for though it is true that ral ſums of 
where there are alternative parts of the condition, the plaintiff in money, a- 


an action upon the bond for the penalty muſt confine himſelf to a reg wana 


particular breach, yet here there is only one breach aſſigned. The 630 I. which 


colonel is anſwerable for the agent, and the breach is ſingly, bew re- 


that the agent received 1400 J. from the Paytnaſter-General, TOs 


which he has not paid to the colonel, Oc. If he omitted to pay nor paid. 


any part of it, it is a breach of the condition. As to the latter ob- This repli- 
jection, the pay of a regiment is a thing very well known and no- jm il. 
torious. The agent muſt be perfectly well acquainted with the becauſe ma- 
reſpective proportions belonging to the colonel, othcers, gc. And ur * von 
there was no need to ſpin out the proceedings to a great prolixity 2 
by entering into the detail, and ſtating the various deductions out the plaintiff 
of the whole pay, upon various accounts and in different propor- us 
tions. Cornwallis v. Savery, Eaft. 32 G.2: Burr. 772. at _ 
the plaintiff diſcontinued. Royal Afr can Company v. Maſon, Eaft. 13 Ann. cited in Corawallis v. 
Savery, Burt. 773- and in Stibbs v. Clough, Str. 227. but differently. | . 


7. The condition of a bond was thus, reciting, that one R. G. 
had been appointed by the plaintiff to be paymaſter of a certain 
battalion; and then went on, that if the ſaid R. G. ſhould within 
thirty days after any demand in writing render an account of all 
monies received by him, c. and in caſe there ſhould be any defi- 
ciency, &c. then if the defendant ſhould make good any ſuch de- 
ficiency not exceeding 1000/7. the obligation ſhould be void. And 
the plaintiff aſſigned the breach in R. &. s not rendering an account 
within thirty days after a demand in writing. The defendant 

leaded, 1ſt, that no demand in writing was made; ad, proteſt- 


ing that no demand, &c. was made for plea, ſaid, that R. G. did 


render an account within thirty days after any demand in writing, 
and paid the monies due, &c. and that no deficiency at all was 
made appear. Replication to 2d plea, that a large ſum of money, 
to wit, the ſum of 2000 J., was received by R. G. &c., and that 
on ſuch a day (particularizing it) a demand in writing was made, 
Se., and yet no account was rendered by R. G. &c., and concluded 
to the country. The defendant demurred, and inſiſted that the 

| Kk4 © replication 
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tion ought to have concluded with an averment, for that 
this was not a proper affirmative and negative, but a matter newly. 
alleged in the replication, which the defendant ought to have an 


opportunity of anſwering. And as the plea was general, it was 
for the plaintiff to aſlign a particular breach in his repli- 


cation. But the court held that this was a proper affirmative and 
negative. And ger Deniſon, ].— The plea that R. G. did not ren- 
der an account within thirty days after any demand, c. muſt be 


underſtood as if it had been worded, ** after every demand,” and 
imports that he had done it after every demand. To which, the 


plaintiff replies, that a demand was made upon ſuch a particular 
day, yet R. G. did not render an account within thirty days after. 
it. As to the objeQtion that the plea. is general, and the replica- 


tion ought to aſſign a particular breach, he ſaid it was ſo in ſome 
caſes ; as for inſtance, in a plea, of general performance of cove- 
nants; but there the queſtion was not, whether R. G. rendered 
an account, but whether a demand was made upon R. G. to en- 


title the plaintiff to an account. And Fefer, J. thought the whole 


merits might have been tried upon an iſſue, whether there was a 
demand or not.  Trapaud v. Mercer, Trin. 33 & 34 G. 2. 
1 1022. | 4 
8. The declaration ſet forth, that H. and P. his wife demiſed 
certain premiſes to the defendant from, &c. for ſeven, fourteen, 


ox twenty-one years, as the leſſee (the defendant) ſhould think 


proper, at a certain rent; and the defendant covenanted to pay the 
ſaid H. and P., their executors, &. the ſaid rent during the ſaid 


term; and that the defendant entered, and was poſſeſſed, and con- 


tinued in poſſeſſion. Then it ſhews the death of H., and the in- 
ter- marriage of P. with F. (who are the plaintiffs,) and that ſo 
much rent, &c. became due and in arrear, and aſſigns for. breach, 
that the defendant had not paid, c. (in the words of the covenant) 
to the plaintiff F and P. his wife. The defendant demurred ge- 


nerally, and took three objections: iſt, that the covenant was a re- 
latire one, being to pay for a term of ſeven, ſourteen, or. twenty- 


one years, but if no term was ever granted, the covenaut ſails 3 
2d, that the executors of the deceaſed huſband ought to have 


joined in the action; 3d, that the breach ought to have 


ſhewn, that the rent was not paid to the executors of the deceaſed 
huſband. Sed per Lord Mansfield, C. J.— The leſſee has certainly 
_ entered, and continues in poſſeſſion; and it is as certain that he 


mult pay the rent. It is undoubtedly a good leaſe for 7 years, 


(whatever may be the validity of it as to the other two eventual 
terms of 14 and 21 years,) and the breach is aſſigned for non- 
payment of rent incurred within the firſt 5 years. Ferguſon & 
Ur. v. Corniſh, Trin. 33 & 34 G. 2. Burr. 1032. © by 


G. was, that if 4. ſhould duly execute his office, 


; — 


e. within that. hundred, and ſhould duly execute all warrants 


9. Ton action of debt brought- on a bond, the condition of 
iting, that the ſheriff. had appointed A. to be bailiff of 


E2SppaTEp3as on 0.0 mar 


Dr gs es s ES“ SFr Fg asg 


ww — al LA 3 0 Lk. Dd _ n - 
00 


_—_ Eq, - 


= 
-— 


the 


„ bo Po & Boon. Eo Jhrar % Sea 


3 . Covenant. ä 
Arected to him, and make due and ſufficient return thereof, r. Horton v. 
then the bond to be void. The defendant pleaded performance. Day, 5 Via. 
The plaintiff replied, and agned for breach, that A. had not Ta 
made a due return to a particular warrant directed to him: the theſe bailifs 
defendant rejoined that he had. The plaintiff had a verdict; and ue appoint- 
a motion being made in arreſt of judgment, it was objected that mo 3 
A. was only appointed bailiff of a particular hundred, and the ored, quere 
warrants to which he was obliged to make returns were confined if 2s to exe- 
to that particular hundred ʒ but it did not appear inthis caſe that fog Mey ade 
the warrant which he was charged not to have returned was di- not bailiffs 
reed to him as bailiff of the hundred; and if not, he was not — -——x 
obliged to return it,» But it was held by the court, that after ver- Burr. 4527, 
dict the objection was not a ſufficient ground upon which to arreſt 8. 
the judgment, and that the defendant ought to have demurred. 
Wefton v. Maſon, ſame v. Chapman, Trin. 5 G. 3. Burr. 1725. | 
10. Debt on bond, conditioned that one C., who had entered” The condi- 
into the ſervice of the plaintiff, ſhould faithfully ſerve, and ſhoulc tion of a 
not embezzle, c. Plea, chat C. had faithfully ſerved, and had Mood (after | 
not embezzled, &c. Replication, that on ſuch a day a large furs the defind. 
of money came to the hands of C., which he b Dr. ant was the 
Demurter and cauſe ſhewn, that it did not appear whether C. had — 2 
received the money for the plaintiff in the way of his buſineſs, or B.) was, 
in what capacity he had received it; and that it was not fhewn that if he do 
from whom he had; received it. And on argument it was held, ec: wg 
that the breach: muſt he. particulatly aſſigned. If the money was count for - 
taken out of the till, that ſhould have been alleged. Fones v. A fums re- 
Williams and anather, Trin. 19 G. 3. Dong: 214. Ho. . 
the bond; to be void : the breach was, that he received ſo much money and did not account for it, and 
becauſe it appeared wins prog in the condition to be only about tranſaQions of 2 particular nature, 
log bom eng the breach was beid ill. African Company v. Maſon, cited in Stibbs v. 


| 11. A covenant was, that H. H. ſhould: remit by a and 
folvent bill or bills of exchange or otherwiſe to a certain ſociety, or 
ſhould anſwer, pay, and diſcharge to the ſaid ſociety or their 
order or direction, in ſuch manner as they ſhould think fit; from : 
time to time, by letter or otherwiſe ſignified: their order by their 
clerk or, ſecretary, or any perſon or perſons by them authoriſed, 

the whole rents, c. he ſhould receive. Breach, that H. H. on 
ſuch a day received ſa much for the: rents, r., yet that he did 

not pay to the ſociety, the ſaid ſum: of money. It was objected, 

that this was bad, it being for non - payment generally, and did not 
ſtate that the ſociety had made any order or direction for the 
payment of the money ; whereas by the covenant H. H was to 
remit by a good bill, or pay to them or their order or direction, in 
ſuch manner as they ſhould think fit, by letter or otherwiſe ſigni- 
fied, the whole rents, Wc. ; it ſhould therefore have alleged, that 
iety had made an order for payment of 2 particular ſum, 
aud that H. H. had not paid ĩt. But Buller, J. ſaid, this was not 
neceſſary, for if. the ſociety had given any ſpecial direction, it 

8 13 eg ſhould 


$04 - Covenant. 


- ſhould have —— ware the part of der deſendant. The 
/b Society v. api. 1 Term Rep. B. R. 482. 
. The plaintiff a for breach, that the defendant had 
not ſince ſuch a day uſed the demifed premiſes, or any part 
thereof, in a good and huſbandlike manner; but on the contrary 
thereof had committed, permitted, and ſuffered to be made, done, 
and committed in and upon the ſaid demiſed premiſes, 
- waſle, ſpoil, and deſtruction. The defendant pleaded, that he 
had not committed, c. any waſte, ſpoil, or deſtruction upon the 
2 but uſed the ſame in a good and huſbandlike manner, 
c. on which iſſue was taken. At the trial, evidence was offered 
to ſhew that the defendant had not managed the premiſes in an 
- huſbandlike manner, for that he had not ſown any clover or tur- 
_ on a certain proportion of the farm, according to the courſe 
huſbandry in hae country. But Heath, J. being of opinion 
that as the leaſe was not expired, this was not ſpoil or deſtruction, 
and that upon this iſſue it was not competent to the plaintiff to 
that the farm was uſed in an unhuſbandlike manner, non- 
ſuited the plaintif. And the court being afterwards applied to, 
to ſet aſide the nonſuit, Buller, J. ſaid, that although on the 
- former words of the breach the evidence would have been ad- 
miſſible, yet as the plaintiff had in a ſubſequent part of it narrowed 
it to waſte, ſpoil, and deſtruction, it was not competent to him to 
give evidence of any other particulars which did not come within 
the meaning of theſe words. Harris v. Mantle, Trin. 705 3- 
* 3 Term Rep, B. R. 307. wy 
This cafe 13. The plaintiff declared-on a bond againſt the executors of 
x hy the obligor : the defendants craved oyer of the condition, which 
was for the performance of covenants in a deed of ſeparation be- 
= on ' tween the plaintiff and his wife of the one part, and the obligor of 
grounds; the other part; and alſo oyer of the deed, which contained a 
rule of coveriant by the obligor to indemnil the plaintiff againſt all debts 
which whatſoever which the plaintiffꝰs ſhould, during the ſepara- 
tion, contract; and alſo againſt payment of all alimony or. — 
cation ILY tenance, and againſt all coſts, charges, expences, and damages 
— whatſoever, which the plaintiff ſhould at any time thereafter pay, 
5 ſaſtain, or be put unto by his wife — any ſuch debt or 
ein de debts, or by the demand of any ſuch alimony or maintenance, or 
whole; 2d, for, or by reaſon or in reſpect of ee other cauſe, matter, or thing 
— or whatſoever which might be borne, paid, or ſuſtained by the plain- 
that the de- tiff touching or concerning his wiſe fo living ſeparate; and then 


 fendants pleaded a general performance. The plaintiff in his replication 
AT Cn affigned for a breach, that during the ſeparation, and after the 
demand. death of the obligor, to wit, in ſuch'a term one 7 C. impleaded 
AO the plaintif in a plea of treſpaſs on the caſe for the'non-perform- 
there is ſock ànce of certain promiſes before that time, and after the indenture 
a rule in of ſeparation: and during the continuance of ſuch'f 2 ſu 
law, it was poſed to be made by the plaintiff to the ſaid J. 

i U 4. Thich te t viſe, dg ſuch ſprain had conrued 
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account of certain goods ſuppoſed to be ſold by 45 C. to the The com- 
uc 


plaintiff, and delivered to the plaintiff's wife; and ſuch proceed- mon cafe in 


ings were thereupon had, that the ſaid F. C. recovered againſt key van 


the plaintiff ſo much for his damages, and ſo much for his coſts, wi: applies 
whereof the plaintiff was convicted. And by reaſon of the pre- * *here two 


miſes, was afterwards obliged to pay ſo much in diſcharge of the ages 


demands, coſts, and charges ſo recovered by the ſaid J. C. of the cation in 


plaintiff, He alſo averred, that in his defence of that ſuit he ne- 2 and 
ceſſarily laid out ſo much; of all. which premiſes the defendant pes =P Z 


aſterwards, and after the death of the obligor, had notice; yet tor one it is 


they had not indemnified him from the ſaid damages and coſts 1 
ſo paid by him as aforeſaid for the cauſe aforeſaid, nor for his Sy = 


ſaid expences which he was ſo put to in that behalf, nor repaid, ply to any 
Sc. The defendants demurred generally. But it was held that © where 

| 2 jection 
the breach was well aſſigned; and the plaintiff had judgment ;, merely on 
Duffield v. Scott and others, Executort, & c. Trin. 29 G. 3. 3 Term account of 
Rep. B. R. 3 74. 5 US. ſurplulage. 

This repli- 

cation ſtated matter ſufficient to entitle the plaintiff to maintain an action on the bond ; and even though 
it had ſtated ſomething afterwards which was inaccurate, yet that would not have vitiated the whole. 
With reſpect to the ſecond point, it was faid that the plaintiff bad demanded three things by his repli- 
cation. Now, if he was entitled to one of theſe he muſt have judgment. He was undoubtedly entitled 
to recover the amount of J. C.'s debt; and the queition was, Whether he was not alſo entitied to the 
coſts and expences ? As to that, there are caſes which ſay, that to entitle a perſon to recover on a bond 
of indemnity he muſt ſhew that he was compelled by law to pay the debt. They go a great way to prove 
that the plaintiff in this caſe was entitled to the coſts and expences. The purpoſe of giving notice is, 
nat ia order to give a ground of action, but if a demand be made, which the perſon indemnifying is 
b und to pay, and notice given to him, and he refuſe. to defend the aQion, in conſequence of which 
the perſon to be indemnified is obliged to pay the demand; that is equivalent to a judgment, and eſtops 
the other party from ſaying that the defendant in the firſt action was not bound to pay the money. Per 
Buller, J. 3 Term Rep. B. R. 376.— f the defendants had meant to take advantage of the want of 
notice, they ſhould have taken iſſue on that part of the replication which ated notice; they might 
have replied that they had no notice, if that were a material part of thei: caſe, but by demurring they 
miſtook their deſence. Per Aſhhurſt, I. Ib ö 


14. Debt upon articles of agreement, containing divers ſtipula- In s ſubſe. 


tions of things to be done by the defendant; and there was a pe- Juen dale. 


nal clauſe whereby the parties became mutually bound to each — vg 


other in the penal ſum of 100/. for the performance of the «eve for 


articles, The action was brought for that penalty; and the plain- * GY 
tiff in his declaration alleged the breach of ſeveral of the ſtipula- ant had ſuf - 
tions entered into by the defendant. Theſe breaches were ſeverally ered judg- 
denied by the defendant; and iſſues were joined thereon. All by defaults 


the iſſues were found for the plaintiff, and a verdict given for him ang the 


far 17. damages for the detention of the debt, and judgment en- plaintiff, 


tered thereon. The defendant: hrought error; and aſſigned for — 


error, amongſt other things, that although the plaintiff had aſſigned wric of in- 
ſeveral breaches of covenant, and upon the trial the iſſue found 9uiry, took | 
the ſeveral. breaches ſo aſſigned, yet the jury did not according {;,, for the 
to the form of the ſtatute aſſeſs any damages for the ſeveral whole pe- 
breaches, or any of them. 'This queſtion depended upon the far. 3 
8 go W. 3. c. 11. /. 8.3 and it was held by the court of the vit che 
Exchequer-chamber, that the law was made in fayour of defend- ſum to be 


ants, and is highly rgmedial , calculated to give plaintiffs relief up !*vi*% 
do the extent of 


the damages ſuſtained, and to protect * made to fot 


. Covenan® 
-  againft the payment of further ſums than what was in conſcience 
due; and alſo to take away the neceffity of proceeding in equity 
to obtain relief againſt an unconſcientivus demand of the whole 
alty in caſes where ſmall damages only had accrued. It is not 
in the power of a plaintiff to refuſe to proceed according to that 
ſtatute in caſes within the proviſion of the ſection referred to; but 
next m, He moſt aſfign the breach of ſuch covenants as he proceeds to re- 
add gave the cover the fatisfaction for; and if the defendant plead to ifſue 
c and the cauſe goes to a jury for trial, the jury upon trial of ſuch 
execue a Cauſe muſt aſſeſs damages for ſuch of the breaches aſſigned as the 
writ of in- plaintiff the trial of the iffues ſhall prove to have been broken. 
988 Hardy v. Bern, Hil. 34 G. 3. 5 Term Rep. B. R. 636. 
vening. Roles v. Roſewell, Hil. 34G. 3. 5 Term Rep. B. R. 538. Yid: Drage v. Brand, 2 Wil. 


* And tit. Damages, letter (S), pl- 3- and pf. letter (n. a), pl. 6. n 


, wide Walker v. Prieftly, in C. B. Mich. 20 G. 1. Com. Rep. 376. By the ſtat $&9 W. 3. 
c. xx. f. S. che j t which is entered for the penalty hall ſtand as a ſecurity for further breaches, 
dat the obligor is nor anſwerable in the whole beyond the attidunt of the penalty, per Lord Kenyon, C. I. 
in Wilde v. Clarkſon, Eaft. 35 G. 3. 6 Term Rep. B. R. 503. 5 


Fa 


CViner 456. (M. a) Pleadings and Aſſignments of the Breach, 
| Joint and ſeveral. | 


But if the 1. TY plaintiffs bring covenant on articles of partnerſhip; and 
covecant be on it appeared there were two others named in the 
D Ceed, which zit the'cloſe of it ran in the uſual form, « In witneſs 
brought only < whereof all the parties have ſet their hands and ſeals.” The 
again cnc; defendant: demurred ; and it was held per cur. that if the other 
n=” two did not ſeal the deed, the plaintiffs might have helped it by 
taken by averment; but here on the oyer it muſt be taken that they did 
pleading in fea] it. Beſides, as they are named in the covenant as covenantees, 
BN ert they might join in the action, though they did not ſeal. This the 
»3&  Adefendant may take advantage of on oyer and demurrer, 2 Leon. 47. 
80 the defendant had judgment. Vernon & al. v. Jeffers, Mich. 
14 G. 2. Str. 1146. . | | n 


- 
. 


2. A covenant by two joint leſſees, if it be joint and ſeveral, 


ſhalt bind the exceutors of the deceaſed leſſee, even though he 
died before the term commenced; and the whole term, intereſt, 
and benefit ſurvived” to the other leſſee. Emit, Executor, v. 
Domifthorne; Executor, Trin. 1 G. 3. Burr. 1190. 

3. In an action of covenant by the heir of the leffor againſt the 
executor of G. E., one of the two joint leſſees, the declaration ſet 


| ſontthe leaſe by-whith te phintiF's anceſtor daniſed to G. E. 


and J. V. certain collieries and premiſes, to hold to the leſſees, 
their executors, and adminiſtrators, for 21 years, at a certain rent, 
| ſabjeQ'to'the' covenants and proviſoes therein contained. Aﬀter 
_ the reddenidum followed a ſtring of covenants on the part of the 
— _ lefikes; to work the collieries in a proper manner, and once à ſort- 
night” to deliver an account in writing of the quantities of coals 
worked, r. which covenants were thus introduced into the 
leaſe; * And the ſaid G. K. aud . N., for themſelves l 
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% and ſeverally, and for their ſeveral and reſpeQive heirs, exe · 
* cutors, and adminiſtrators, did, and each of them did covenant, 
« promiſe, and agree to and with the leſſor, his heirs and affigns, 
in manner following; that is to ſay.” After theſe followed a 
coyenant by the leſſor to pay to the leſſees, their executors or ad- 
miniſtrators, ſo much for every ton of coals which ſhould be 
worked by them fit. for the London market; which ſaid allowance 
they the ſaid G. E. and J. V. did, and each of them did, agree 
to accept in full ſatisfaction and diſcharge of all expences attend- 
ing the working, e. Then came a proviſo; “ And it was 
« thereby declared by and between the ſaid parties; and the ſaid 
« leflor did thereby covenant to and with the ſaid G. E. and 
« 7. V., their executors and adminiſtrators, that it ſhould and 
« might be lawful to and for the ſaid G. E. and J. V., their 


6 executors and adminiſtrators, yearly to fell and diſpoſe of by | 


« land-fale as many ſmall or inferior ſort of coals not being 

« for the London market, fc. as they could, not exceeding 1000 
« tons of coals, they the ſaid G. E. and F. W., their executors, 
« &c. paying and accounting to the leflor after the rate of 157. 
« per ton for the ſame, to be paid at the end of every year. And 
it was further agreed between the parties, that an account ſhould 
be ſtated and' ſettled between them once in every fix months as 
well of the working as of the vend of the ſaid coals, &c. 5 and 


25 by the ſaid G. E. and J. V., their executors, &c. to the 


, his heirs, &c. at the end of each ſuch fix months, dedudt- 


ing thereout ſo much money as ſhould be due to them the ſaid 
G. E. and J. V., their executors, c. for working, Sr. Two 
breaches were then aſſigned, one, that ſince the death of the 
leſſor and the defendant's teſtator, divers accounts had been ſettled 
and ſtated between the plaintiff and J. V. of the working, &c. 
and of the vend; and though divers ſums of money amounting to 


counted for V. or the defendant. The other breach was, 
that J. W. had ſince the death of the leſſor and G. E. ſold and 
diſpoſed of divers large quantities of inferior coals, and that nei- 
ther J. V. nor the defendant had paid or accounted to the plain- 


20,0004; * due to the plaintiff, the ſame had not been ac- = 
y F. 


tiff for the ſame after the rate of _ ——_ The defendant 


pleaded (inter al.) that the ſaid J. V. at the time of the maki 

the indenture, &'c. ſcaled and to the leſſor delivered the ſaid in- 
denture, &c.z to which there was a general demurrer. On the 
part of the defendants it was inſiſted, that the covenants on which 
the breaches were aſſigned were not ſeveral but joint, and that is 
was clear from the words in which the different covenants were 
conceived, that the leflees did not intend to make themſelves ſeve- 
rally liable on all the latter covenants. But the court held, that 
the firſt covenant in the leaſe muſt, according to the general rules 
of conſtruction, extend to all the ſubſequent covenants on the 
part of the leſſees throughout the-deed, unleſs there be fomething 
in che nature of the ſubject to reſtrain them to the former me 


ing to be due ſhould be accounted for and 
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the leaſe, which was not the caſe here, It was not neceſſary to 


repeat in every covenant throughout the deed, that each of the 
* for himſelf and his repreſentatives ; the general 
words introduQtory to the covenants are ſufficient to Sow, x all 
the ſubſequent covenants on their part. It is immaterial in what 
part of a deed any particular covenant is inſerted ; for in conſtru- 
ing it, we muſt take the whole deed into confideration, in order to 
diſcover the meaning of the parties. It would not have anſwered 
the leflor's purpoſe, that each of the lefſees ſhould be bound ſepa- 
rately by the covenants that relate to the working of the mines, 
unleſs each were alſo anſwerable for the produce of thoſe mines. 
The Duke f Northumberland v. Errington, Hil, 34 G. 3. 5 Term 
Rep. B. R. 522. | . 


(N. a) Pleadings. In bar, &c. (a). 
| (6) Pe lecuar (30); ph 353-5 (1) (DJs 1-3: ba ata tht, Dabry letter (ET. oe, | 


1. you cannot take advantage of covenant omitted in the 
plaintiff's declaration on an action of covenant, without 


craving oyer. Ball v. Squarry, Mich. 4 G. 2. Forteſ. 


54. 4 
2. Action of covenant upon a deed-poll brought by he plaintiff 
| as committee of one J. V. a lunatic. upon covenants in a leaſe 


made by the plaintiff as committee in his own name, and aſſigns 
ſeveral z the defendant pleads nil babuit in tenementis'; the 
plaintiff replies the commiſſion of lunacy and proceedings there- 
upon; demurrer and joinder. It was held by the court that the 


leaſe was void, for that the committee had no legal power to 


make a leaſe; but then it was inſiſted for the plaintiff, «that. as 
this is an action of covenant founded in contract, the action well 
lies, whether the plaintiff had any thing in the land or not, and that 
it might be good as a contract though the leaſe be bad; that the 
leaſe might operate as a licence to defendant to enjoy, and that 


he having enjoyed under that licence, the covenants might ope- 


fate thereon. And that the plea was a bad one in covenant. 
Willes, C. J. thought a covenant in a leaſe to do a collateral thing 
might bind, though the plaintiff had no power to make a leaſe; 
and ſaid, a committee is certainly no more than a bailiff, but 
whether he could not well covenant that the defendant might 
hold the land for two years, and whether the defendant could 
not have, an action of covenant againſt him if he was ouſted, was 


worth conſidering. | Chve, J. ſaid, that ni / babuit was a good plea 


in covenant, that all the covenants in this cafe run with the land, 
and the deed being void, all the covenants fall to the ground. 


| Bathurff, J. ſaid, the word dimifit is a covenant in law, and here 


"Palmer, Trin, 33 & 34 G. 2. 2 Will. 130. 


ſeems to be covenants on both ſides. Defendant might bring 
covenant againſt the plaintiff on the word dimift. So this point 
was not determined, but an w/terius confilium awarded, Knipe v. 


1 1 i 
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Covenant. seg 
Covenant brought by the plaintiff upon a leaſe for years, as Clive, J. 


be in reverſion in fee to his father, and breach aſſigned for Want fs, 
of repairs. Defendant pleads, that the father when he made the . 
leaſe to him was only tenant for life, and that he being dead the traverſe chat 
leaſe is determined ab/que hoc; that after the making of the ſaid be father 
indenture of leaſe the reverſion belonged to the father and his 1c of the 
heirs, as the plaintiff hath alleged in his declaration, demurrer, reverſion in 
and joinder. And it was argued for the plaintiff, that wherever *: or chat 
a leſſee accepts a leaſe for years by indenture he ſhall be eſtopped 8 | 
to ſay, that the leſſor nil habuit in tenementis, and that the plaintiff the plaintiff 
need not reply that eſtoppel, but may demur, becauſe the decla- ir 
ration is on the indenture, and the eſtoppel appears upon the 4 U Eat 
face of the record, otherwiſe if he had declared quad cum dimiſi/- 


ſet, &c. And not only the leſſor himſelf, but the grantee of the 


reverſion, and all parties claiming under them, will have the 
benefit of the eſtoppel which runs with the lands, and that the 
plaintiff claiming as heir under the leſſor, his anceſtor ſtood in his 
place. On the other ſide it was admitted, that during the life of 


the tenant for life and the continuance of the leaſe the defendant 


would have been eſtopped to ſay he had not the reverſion in him; 
but he being dead, and the leaſe thereby at an end, the leflee is 
no longer e to plead the-: truth, which he had done by this 
plea, in eonfeſſing the leaſe and avoiding it; and of that opinion _ 
was the whole court, who alſo held that the traverſe which had 
been excepted to as defective and uncertain was well taken. And 
the defendant had judgment. Brudnell v. Roberts, Trin. 2 G. 3. 
2 Will. 1 43+ | a 

4. In covenant, breach aſſigned for non-payment of a ſum of LE 

„the defendant pleads a diſcharge (in the nature of a re- 

leaſe) without deed, in ſatisſaction of all demands; upon demurrer 
it was objected for the plaintiff that the plea is ill, for that a 
covenant to pay money which is by deed cannot be diſcharged 
without deed z and of that opinion was the court, who gave 
judgment for the plaintiff. Rogers v. Payne, Zaft. 8 G. 3. 
2 376. . | p 

ply 383 the plaintiff declared as aſſignee of C., for that 
the defendant under an indenture of leaſe from the ſaid C. had 
covenanted int. al. that he the ſaid defendant would permit 
and ſuffer C., his heirs, nominees, and aſſigns, or his or their 
next tenant or tenants, to enter into and upon all or any part of 
the demiſed premiſes, which in the laſt year of the ſaid demiſe 
ſhould be ſown with barley or oats, and then and there to ſow - 
along with the barley and oats of the defendant ſo much clover 
and ſeeds, in ſuch manner as the ſaid. C., bis heirs, c. 
ſhould think fit; the breach aſſigned was, that the defendant in 
the laſt year of the term did ſow twenty acres with barley and 
twenty acres with oats, without giving notice to the plaintiff, by 
which he was prevented from ſowing the cloyer and graſs ſeeds. 
The defendant pleaded that he: did not preyent the plaintiff from 


ſowing as much clover and graſs ſeeds as-he thought fit and con- 


venient. 


510 RRC 
venient. Plaintiff demurred, and affigned for cauſcs, 1ſt, that 
defendant by his plea had put in iſſue a matter of inference from 
the fact before alleged; 2d, that he had offered to put in iſſue a 
matter not properly ifſuable : 3d, that he had not by his plea de- 
nied, confeſſed, or avoided the ſubſtantial matter. But the de- 
| fendant had judgment; and per Lord Mansfield, C. J.—This is 2 
very plain caſe ; the covenant makes no mention at all about any 
notice to be given; the breach aſſigned is the not permitting the 
- — plaintiff to ſow'graſs ſeed. The ſingle queſtion is, whether the 
. defendant did or did not prevent him ? If he had refuſed td give 
notice or had given a wrong notice, it might have been a breach ; 
but here it appears that he has done nothing to prevent him or 
the 9 there can be no breach. And per 46 
burft, J.— 
nant was intended, therefore he ought to have uſed due diligence. 


Deng, within fourteen days from the date of the ſaid ent, and 
5 continue finking the fame, c. prout the articles. The a 


that it was agreed between him and the teſtator, that before he 
to fink the pit he ſhould drive or {ink a ſlough or drain, c., 

„that he did immediately begin to fink the ſaid drain; 
but before the ſaid drain could be ſunk twenty days had elapſed, 


any damage; of C. B. gave judgment 
. in, by the Name of Goodwin v. Crowle, Mich, 16. G. 3. 


fi 
155 


that the judgment not to have been taken for the whole 

up a3 2 + And the plaintiffs in error relied upon the fat. 8 & 
per Lend Mansfield, C. ſ.—The true conſtruction and ſubſtant ia juice of the 
ſhall not be levied in any caſe whatever; but the judgment in this caſe being upon demutrer, 
uſual, for the debt; the ſtatute direct that the judgment ſhall be as _ 
to ftand az a fecority ſor the damages ſuſtained. The plaintiff is not to affign the 5 
judgment given. Cowp. 353-9. Nu. ante, leer (L. 6); dt. Dee Ef (8). 


7. In covenant the defendant pleaded non of fafum 5 and evi- 
77 ing been given at the trial of a deniſe. by an huſband 
nnd wife to the defendant, the huſband being tenant for life of rhe 
premiſes, and the wife having a remainder for lie; which intereſt 

and joint demiſe were ſtated in the declaration. | Ir was objected 
in arreſt of j by the defendant, that this was an illegal and 
go mp ie 3 ſor that the huſband: alone had power to do- 


"ox # 


| 
| 


i 
T | 


aft is, that 


4 
7 
: 


727 
#2 


plaintiff is the party for whoſe benefit the cove- 


pleaded, that he was ready to begin within the fourteen days z but 


W. 3. c. 11. 
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the verdict ought to ſtand; for it being the caſe of a baron and 


ſeme, the wife's confirmation of the huſband's act would be nu- 
gatory. But beſides the plea of non eff faftum, puts in iſſue only 
that there is no ſuch deed as (tated in the declaration; and if in 
fact ſuch a deed appears, the defendant who is in poſſeſſion under 
it ſhall not queſtion the title of the plaintiffs to make ſuch a de- 


mile, and thereby evade the performance.of what he himſelf has 


ſtipulated. Friend v. Eaſtabrook, Enft. 17 G. 3. Blackft. 1152. 
8. In an action of covenant the plaintiffdeclared, that in conſi- 
deration of 240/. paid by him to the defendant, the latter by an 
indenture had covenanted to pay the former an annuity during life 
of 40/1. by quarterly payments; and that 60/. of the annuity. be- 
came in arrear on ſuch a day. The defendant prayed oyer of the 
deed; by which, after reciting that for the better ſecuring of the 
annuity the defendant had executed a bond to the plaintiff, bearing 
even date with the deed, in a certain penal ſum, he aſſigned to the 
plaintiff for his further ſecurity a ſalary of 50/., which he enjoyed 


as clerk in a certain office, and covenanted to pay the annuity. 


He alſo prayed oyer of the bond and condition z which was, that 
if the defendant ſhould pay the annuity mentioned in the jndenture, 
the bond ſhould be void. He then pleaded: in bar, that the in- 
denture and bond were given to ſecure ons and the ſame annuity z 
and that after the execution of the deed, and before a certain day 


Pide Willie 
v. Wilkes, 
Doug. 519+ 
where a diſs 
tinction is 
taken be- 
tween an 
action on a 
covenant 

and one for 
a penalty. 
Vide allo 
tit. Debt, 
letter (E. a)g 
pl. 22. | 


mentioned in the inſolvent debtors act of 16 G. 3., two quarters 


of the annuity became due, and were not paid according to the 
tenor and effect of the bond, whereby the bond became forfeited, 


and the penal ſum became due and owing to the plaintiff. The 
plea then went on to ſhew the defendant's having been arreſted 
and in-cuſtody on a certain day, and his diſcharge under the in- 


ſolvent act above mentioned. There was another plea, ſtating the 
defendant's arreſt, ſurrender, and diſcharge, under the act; and 


that the indenture on which the plaintiff had brought his action 
was dated and made, and all debts thereon owing and accruing 
from the defendant to the plaintiff were contracted and occaſioned 
before a certain day in the act mentioned. The plaintiff demur- 
red generally to the pleas, and had judgment; firlt, becauſe as to 
the ſecond plea, if the covenant had been the only ſecurity, nothing 
had happened to bar it. And as to the firſt plea, which ſtated 


the bond to be conditioned for payment of the anuuity, it was held 


that the court could not, becauſe ſuch a bond appeared to have 
been given, determine the other ſecurity to be void. Cotterell v. 
Hooke, Hil. 19 G. 3. Doug. 97. 4 
9. Where the breach laid in the declaration is in the-negatney 
as, * that the defendant has not paid an annuity,” and the plea 


is non infregit conventipnem, theſe being two negatives. they cannot 


make an iſſue, which muſt conſiſt of an affirmative and a negative, 


and of one and the fame fact; and therefore che plea is bad on a 


ſpecial demurrer. Boone v. Eyre, Trin. 19 G. 3. BlackF.. 312. 
10. To an action on a covenant for the payment of money, 


ddfendent pleaded; that before the exhibiting of the bill he became 
Vel. IL, 1 LI | and 


$12 Covenant. 

and was à bankrupt within the intent and meaning of the ſeveral 
ſtatutes made and in force concerning bankrupts ; and that the 
ſaid indenture in the declaration mentioned was made before ſuch 
time as the defendant ſo became a bankrupt, concluding to the 
country. To- this there was a ſpecial demurrer ; becauſe it was 
not alleged that the cauſe of aclion accrued before the bankruptcy 
of the defendant. Aud per cur. This plea cannot be ſupported, 
conſidered in ary point of view. In the firſt place, it is bad as a 
1 at common law; and in the next, it is not warranted by the 
5 G. 2. c. 30. f 5.3 which has preſcribed a particular form of 

2 plea. Charlton v. King, Hil. 31 G. 3. 4 Term Rep. B. R. 156. 

11. An action of covenant was brought on a charter-party to 
recover a certain ſum of money claimed to be due for demurrage. 
The defendant pleaded the general ifſue, and would have given in 
evidence matter which amounted to a licence and acquieſcence of 
the plaintiff. But Lord Kenyon held ſuch evidence to be inadmiſ- 
ſible, and that it ſhould have been ſpecially pleaded. Ratcliffe ve 
Pemberton, Trin. 33 G. 3. Eſpin.' Ni. Pri. Caſes, 35. 


* 


was. (P. a) Pleadings. performance (a). 
„bebt, letter (E. a). | 


$. C. Sayer, \ HERE a perſon undertakes by bond for doing an act it 
185 — is not ſufficient for him to ſhew that he has done all in 
TG his power, for the condition is for. his benefit, and if not per- 
(Y.4), N. s. formed he is ſubject to the penalty. Hgſteth v. Gray, Trin. 
But where 27 G. 2. Bull. Ni. Pri. 164. | | 
i promecend fruep bing perfermay by thr oſt of God, as by the death of the yauty defere the day z or dy, 

the at of law, as if I gave a bond conditioned to do an act, and a ſtatute atterwards made it unlawful ; 
or by the act of the obligee himſelf ; for it would be unjuſt that he ſhould take advantage of his own 
wrong. Bull. Ni. Pri. 164. * | | N 


6Viner g70- (R. a) Iſſue. Trial. Judgment and Recovery; 
e | | of what (a). 5 


(a) Vide ante, letter (N. a), pt. 6. marg. 


a 


1. IF an action of covenant be brought upon a covenant that an 
© . © apprentice ſhall not abſent himſelf from his maſter's ſer- 
vice, the receiving of the apprentice after having abſented himſelf 
, ought to go in mitigation of damages. But if a penalty be agreed 
upon in caſe an apprentice ſhall abſent himſelf from his maſter's 
ſervice, an action of debt lies for the penalty upon any abſence. 

x Hawhins v. Eafterbrooke, Hil. 27 G. 2. Sayer, 115. AS FF 
Nui une 2. It is a rule in pleading that you cannot go to iſſue on a ge- 
javerments neral averment of performance; and the reaſon is this, that - 

(B). queſtion may be brought to ſome degree of certainty, and notice 
| "given of what is to be agitated at the trial, When a particular 


Sedos 42a amHnaw 
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4 Covenant. 513 
breach is aſſigned there is an affirmative offered on one fide u 

which the — may take iſſue. Per Lord Mansfield, in W 

another v. Mims, Hil. 17 G. 3. Coup. 578. 


G. a) Qualified or relieved in Equity. | 3 


1. PLAINTIFF took a houſe and wharf belonging to the de- 
fendants for a term of years, and in the leaſe the plaintiff 
covenanted to repair, &c. accidents by fire excepted ;- and the de- 
fendant covenanted in the uſual manner for quiet enjoyment. The 
houſe was afterwards burnt down, and the defendant having in- 
ſured it at 500/7., received the inſurance-money. The defendant 
lected to rebuild the houſe ; the plaintiff refuſed to pay the rent 
which became due after the houſe was burnt; and the defendant 
having brought an action for the rent, the plaintiff brought a bill 
for an injunction, and to compel the defendant either to rebuild 
the houſe, or to repay the inſurance-money to the plaintiff to- 
wards ſatisfaction of his loſs. The defendant, in his anſwer, in- In Doe v. 
filed upon his right to the inſurance- , and to be paid the rent 
without rebuilding the houſe, but offered to diſcharge the plaintiff 
from the leaſe. Lord Northington, C. ſaid, the. 2 of the ca 
was ſo clear, that a man ſhould not pay rent, Le. Aptey 
not enjoy, and that occaſioned by an accident, which he did not ia « cauſe 


B. K. 708. 
it is lated 


undertake to fland to, that he was ſurpriſed it ſhould be looked of Steel and 


upon ſo clear a thing, that there ſhould be. no defence to ſuch an Jef t 


action at law, and that ſuch a caſe ſhould not be conſidered as although the 
much an evifion as if it had been an eviction of title, for the Mndlord was 
deſtruction of the houſe is the deſtruction of the thing. That wn og 
though this covenant did not extend to oblige the defendant to chat the te- 
rebuild, yet when an action was brought for rent after the houſe = 
was burnt down, there was a good ground of equity for an in- 8 
junction till the houſe was rebuilt. e court was about to give rebuild or 
directions that the defendant ſhould take back the leaſe accord- f rent rill 
ing to the offer in his anſwer, but the plaintiff being preſent, and * Preis 
chooſing to continue tenant without having the houſe rebuilt, Yue Wacere 
rather give up the leaſe, his lordſhip diſmiſſed the bill with 3 
cofls. Brown v. Qyilter, Ambl. 619. | | 
2. The defendant demiſed to. the plaintiff's teſtator for 45 
years a piece of land, part of a tenement, and all the veins of ' 
coal or culm which then were or ſhould be opened, at the year! 
rent of g s. for the piece of land, and 30s. per acre for the re 
2 the tenement, which ſhould be uſed on DI 3 for 
e of the colliery, and paying in 0 aid coal- 
— 4 ane 9 f. 6d. for every wey of coal or culm, 
which ſhould be wrought, raiſed, or landed, (except as therein 
excepted,) the rent to be ſubject to certain deduZhions, The leſſee 
covenanted that he would iligently, at his own coſts, try for 
veins of coal, and uſe his utmoſt ſkill to come at the ſame by 
ſuch pits, engines, c. as yo uſual, and would within one 
xt E> Se month 


Sandbam, 
Term Rep. 


or that he could ©*i52773 


ſor at 
pit within three years, he ſhould pay the defendant 9. 6 d. per 


Covenant. 
month after he ſhould have ſunk ſuch pit, conſtantly (unleſs 


hindered by unavoidable accidents) work and raiſe goo weys of 


coals only: if ſo much good merchantable coal might be had 
out of the ſame; and in caſe ſo much coal could not be had, 
would pay the defendant 95. 6 d. for every wey of coals which 
he ſhould neglect to raiſe, and which ſhould be deficient of ſuch 
mags! Bro goo weys; the money for the deficiency to be paid 
end of every year; and if he ſhould neglect to fink a 


wey yearly for goo weys, until he ſhould have ſunk ſuch pit, 
Tbe plaintiffs made trial for coals on the land, but could not 
fink a pit within three years, but in 1772 began to fink a pit, 


Which was completed in 1778, and in that year raiſed 1147 weys 


-of coal, in the next year 1000 weys, for which the defendant 
was paid. The plaintiffs continued working the colliery till 1780, 
when very great breaks and faults: happening in the veins, ren- 
dered the working more expenſive than was conceived at the time 
of taking the leafe, inſomuc 


5 as greatly to exceed the value at which 
the coals could be fold, by which they ſuſtained a loſs of 40 . per 
day, on which account they ſtopped working the colliery; and 
conceiving that under the covenant in the leaſe they were diſ- 
charged from payment of the rent, ceaſed to pay the ſame. The 


. defendant brought an action, and aſſigned ſeven breaches beſides 
that for not working the mine, which were all given up at the 


trial; but upon that for not working, although the plaintiff proved 
the unavoidable accidents above ſtated, the jury gave a verdict 
ſor the defendant, and aſſeſſed the damages at 427 J. 10s. which 
were paid, Defendant afterwards brought another action, and 
recovered a verdict on the ſame breach for 5347. 7.5. 6d. da- 
mages, and afterwards brought two other actions, and threatened 
to bring ſimilar actions every year. Upon this the plaintiffs filed 
A bill, charging that under the circumſtances they were not com- 
pellable to work the mine, and that even, if they had worked it, 
the mine would before the filing of the bill have been exhauſted, 
except the pillars which by the contract were to be left; - there- 
fore, that it was contrary to juſtice that the defendant ſhould 
avail himſelf of the accidents which had happened; but that upon 


© defendant's being paid for ſo many coals as could be up he 


ought. not to require any further payment under the leaſe, and 
prayed-an account of the quantity * x coals capable of. being raiſed 
according to the terms of the leaſe ; and in caſe it ſhould appear 
that the defendant had received a ſum equal to the rent, that he 


ſhould be injoined from bringing actions ſor the rent; or if it 


mould appear that he had not been. fully paid, then that, upon 
payment of what remained unpaid, he ſhould in like manner be 


| Injoined- Sir zl, Kenyon, Maſter of the Rolls, denn for Lord 


ancellor, ſaid, It was true, that if parties entered into legal 
contracts they were bound to fulfil them, but that if contraf?s 
were exforced tor the: purpoſes of - haraſſment and vexation, courts 
of equity properly interfered. - That plaintiff offering 6 pay 2 a 
—— — 5 1 4 2 endan . 


A ay 01 


_ decree. 
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2 Covenant; 
fendant all he could ever obtain, if the contract was carried into 
execution, af offering every thing the defendant could fairly require, 
and the defendant would in that cafe be paid for the coal, although 
they would be left upon the eſtate. That it was clear the plaintiff. 
could not be compelled to ge on with a diſadvantageous buſineis, 
from which the defendant could derive ns advantage. His Honor 
referred it to the Maſter, to inquire what quantity of coals re- 
mained to be got upon the eſtate on the terms of the leaſe; and 


the plaintiff undertaking to pay for the ſame, and to ſurrender the 


leaſe, the defendant was reſtrained from proceeding in his ations. 
Smith v. Merris, 2 Bro. C. C. 311. »2\ AS Wbead 


814 


Nate; From this decree there was a tehearing before Lord Chancellor Loegbberagh, who added ſome 
. 


further directions with reſpect to the inquiries tb be made by the Maſter, 


oy 
. 


3. One queſtion in the cauſe was, whether executors. were 
warranted in diſpoſing of a leaſe, as aſſets of the teſtator, where 
there was a proviſo egainſt alienation by the leſſee. Per Lord Thur- 
tow, C.—If A. lets a tarm to B., with covenant not to alien, may 
not his executors diſpoſe of it? His lordſhip thought it had been 


determined that they might, and he had always taken it as clear 


law. It was an alienation by the act of God. That Lord Cam- 
den had entered into the queſtion much in the ſame way. Lord 


Chancellor Thurlow took it as clear law, that an alienation by 


death could not be a forfeiture. That in caſe of a leaſe for years 
to A. it went to his executors, not by way of limitation, as in 
the caſe of a remainder over, but it went to them as coming in 
the place of the leſſee. That he underſtood it to be well ſettled; 
as he had ſtated ; but he did not mean to lay down that a man 
may not provide, that in cafe of a devolution to executors it ſhould 
not be alienable by them; but it muſt be very ſpecial for that pur- 
poſe. Seers v. Hind, 1 Veſ. jun. 294, | . 040m 

4. Colonel Ponſonby, by leaſe dated in 1719, demiſed certain 
lands in Ireland to D. Swayne, his heirs and aſſigns, for three 
lives, at the rent of 125 J. 187. 9d.; and in the leaſe was the fol- 
lowing covenant: © 'That he the ſaid D. Sanne and his heirs 
„ ſhould, with all their family, within one month after the come» 


, mencement of the leaſe, lire on the ſaid premiſes during the 
4 continuance thereof, and during the continuance of every other 


« leaſe to be made purſuant to the intent thereof; and whenever 
& he or they ſhould fail ſo to do, that then the rent reſerved ſhould 
« riſe to 150/., and ſo continue yearly to the end of the demiſe, 
« and to the end of any other demiſe or leaſe to be made pur- 
« ſuant to the covenant therein: and if it ſhould happen that 


« any part of the ſuid rent of 150ʃ., on failure of performing the 


% ſaid covenant, ſhould be in arrear at any time after ſuch failure, 
« that then it ſhould be lawful for' the ſaid Richard Ponſonby, his 
« heirs and aſſigns, to enter into the premiſes, and diſtrain 3 and 
« for want of iufficient diſtreſs, to re-enter and enjoy as in his 


and their fort er cſtate.” The leſſee. and his heir lived ypon | 


Ll3 | the 


b e hy 


a. 4 2 h 
——— —e—ä Seo —— 


116 


Covenant. 
the lands till 1948, when he guitted, and never re/ided upon them 


_ efterward;. In 1751 the leſſor demanded from an under-leſſee the 


arrears of the increaſed rent of 1501., which arrears were paid 
without objection. A demand was afterwards made of a further 

s increaſed rent, which. being refuſed, the leſſor diſtrained ; 
and pending the replevin the leſſee filed a bill in the Exchequer in 
treland for relief againſt the increaſed rent, and praying that what 
had been paid might be repaid, and for an injunction againſt fur- 
ther proceedings in the replevin cauſe. Upon the hearing the 
Chief Baron and Mr. Baron Dawſon decreed, that the leſſee ſhould 
have the relief prayed by the bill, and the coſts of the ſait : but 
Mr. Baron Mountney (who took time to confider) afterwards des. 


| Jivered his opinion, that the bill ought to be diſmifſed, without 


judice to any other that might be filed. The leſſor appealed to 
the Houſe of Lords in England; and in the year 1770 the decree 


was reverſed, and the bill ordered to be diſmiſſed without coſts, as 


againſt the appellant. Ponſonby v. Adams, 6 Bro. Parl. Ca. 417. 
5. Rolfe in 1758 demiſed to Peterſon's a farm in Norfolk, and 

in the leaſe among other covenants, which related to the particular 

mods of cultivation, was the following: that in caſe any part of the 


premiſes that had not been in tillage within twenty years then laſt | 


ſbould, during the continuance of the term, be ploughed or 


converted into tillage ; or if any part of the arable lands ſhould, 


during the term, be ploughed or ſowed out of courſe, contrary to 
the covenants therein contained; then, that the leſſee ſhould pay 
to the leſſor the further yearly rent or ſum of 5 J. for every acre ſo 
broken up and ſown out of courſe, with a farther covenant, not to 


fell or ſtub up any of the willows, ſallows, pollards, hazles, thorns, - 


hedgerows, quickſets, buſhes, ſprings, or hedges then growing or 
w upon the rremiſcs. Soon after the execution of the 


to 

Jeake, the lefſce ſt up and ſold for a conſiderable ſum of 
pop ol the whins growing upon a piece of ten acres of- the 
demi 


land, which had not been in tillage within twenty years 


| before the date of the leaſe. This land was not only a cover and 


ervation of the game, but alſo a cover or ſhelter for ſheep in 
winter-time, and being cut at proper ſeaſons, produced a conſider- 


ſent or privity of the leſſor, and alſo committed breaches of other 
covenants in the leaſe. Before theſe breaches came to the know- 


ledge of the leſſor, diſputes aroſe between him and the leſſees re- 
ſpecting 2 right of fold courſe, and other matters, which upon 


1 refcrence were decided in favour of the leflor. Shortly after 


this, theſe breaches coming to bis 2 he brought an ac- 
tion of covenant, and upon the execution of a 


'writ of inquiry, the 
jury alſefled the damages at 300 4. The leſſees continuing to keep 
theſe actes in tillage, two actions were brought to recover 
theſe increaſed rents, on which judgment was alſo ſuffered to go 
default, and verdicts were. recovered for the increaſed rents. 


leſſees then filed a bill in for relief againſt - theſe 
DMs - 2 8 9 


able profit. The leſſees afterwards converted the ſaid piece of 
land into tillage, contrary to their covenant, and without the con- 
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Covenant, 


verdicts, and Lord Camden, C. upon the hearing of the cauſe, de- 
clared the leſſees were entitled to relief, _ making an adequate 
t 


ſatisfaction for the damages ſuſtained by the breaches, and there- 
fore ordered the parties to proceed to a trial at law, upon an iſſue 
of quantum damnificatus, The defendant appealed from this de- 
cree to the Houſe of Lords, where the point inſiſted upon was, 
whether upon an action of covenant — 4 by a landlord upon a 
leaſe, and damages therein afſeſſed by a jury, a court of equity had 
juriſdiction to direct ifſues for re- aſſeſſing thoſe damages. The 
| decree was reverſed, and the bill ordered to be diſmiſſed. Rolfe v. 
Peterſon, 6 Bro. Parl. Ca. 470. A. D. 19712. 

6. The leſſors granted a leaſe for 99 years, determinable on the 
falling in of three lives, and in that leaſe covenanted that as often 
as either of the three lives ſhould fall in, and there ſhould be only 
two lives remaining, and the iaſce ſbould within fix months after 
the deceaſe of ſuch life apply for a new leaſe, and pay a certain 
fine, the leſſors ſhould add a third life, and grant a new leaſe of the 
premiſes for gg years if ſuch third life ſo to be nominated, and the 


two other lives or either of them ſhould ſo long live, and /o from 
One 


time to time for ever after, as often as the caſe ſhould ſo 
of che lives dropped, but no new life was added in his room,' or 
new leaſe executed by the leſſors, no application being made by the 

— for that purpoſe. A ſecond life afterwards dropped, and after 
| death, the leſſee applied to the leſſors for a new leaſe for 
99 years, determinable on the death of the remaining life, and 
two other perſons to be appointed by the leſſee, offering to pay an 
additional fine. This the leſſors "refuſed, upon which the leſſee 
brought a bill to compel a renewal upon the terms offered. Lord 
Thurlow, C. ſaid, that the lee was not bound to renew upon the 
falling in of one life, he had his election whether to renew or not, 
and had made that election; that the ers were not therefore bound 
now to renew ; that it had been determined over and over in the 
caſes upon Iriſh leaſes in the Houſe of Lords, and his lordſhip 
diſmiſſed the bill. Bayley v. the Corporation of Leominſter, 3 Bro. 
C. 529. | | 

7. i g leaſe of a mill in Surry the leſſor covenanted, that if at 

the expiration of the term the leſſee ſhould be defirous of taking a 
further leaſe, the leſſor would grant ſuch further leaſe without any 
fine, „and under the ſame rent and covenants only as in this leaſe. 
Upon a bill being filed in the Exchequer, that court decreed the 
leffor to-execute a new leaſe, which ſhould contain a'covenant to 
grant a further leaſe at the end of the new term. The leſſor refuſed 
to execute a new leaſe with ſuch covenant, as N. in the nature 


C. 


er upon his eſtate, and appealed to the Houſe of Lords, 


when the decree was affirmed. Bridges v. Hitchcock, 1 Bro. Par. 
Ca. 522. a | ; 


. 8. The plaintiff was tenant of a houſe under the defendant. By 


the leaſe, the plaintiff covenanted to keep the premiſes in repair, 
6c ache radrerat > as oe ah 
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ee the term, in good and ſufficient repair, accidents by fire and tems» | ' 
& peſt excepted.” The houſe being damaged by a tempeſt, and in 

want of immediate repair, to prevent further injury, the plaintiff 

repaired it, and claimed to be allowed out of the rent what he had 

expended upon it. The defendant refuſed to make ſuch allow- 

ance, and brought an action for the rent. Upon this the tenant 

fled a bill to be allowed to retain the amount of the repairs out 

of the rent. The defendant demurred, and after argument the 


court of Exchequer allowed the demurrer. TWaters v. Weigall, 8 
Anfr. Rep. 575 7 ** 1 

9. A tenant agreed with a landlord for the grant of a /eaſe, upon 
common and uſual covenants. A leaſe. was accordingly prepared, — 


which the landlord approved, but his ſolicitor aſterwards inſerted 
two covenants, the one ha the leſce ſhould not afſign without licence 
from the grantor; tlie other, that he ſhould not build upon a | 
. Tf this ſkittle-ground adjoining the premiſes. Lord Thurlow, C. referred 
das not it to the Maſter to prepare the leaſe ; with a declaration, that the 
per" lefſer had no right to have a clauſe inſerted to reſtrain alienation, with» 
decided. out licence. Hender/on v. Hay, 3 Bro. C. C. 632 
10. Action of covenant upon a marriage- contract under hand ( / 
and fecal, whereby defendant promiſed the plaintiff that he would 
not marry. any perſon beſides herſelf, If he did, he agreed to pay 
to her 1000/, within three months next after he ſhould marry any 


body elſe. He afterwards married another. The jury, in com- 7 
pliance with Lord Man: ſield's directions, found for the plaintiff, 
wich 10007. damages. Motion for a new trial, founded on an &p 


objeQion to the direction to the jury to find the whole 1000/1. in 
damages, it being inſiſted that they were at liberty to give leſs, 
had they thought proper. Lord Mangſield— This is not an action 


for not marrying the plaintiff, or for marrying any body elſe the av 
non- payment of the 10007. is the ground of the action: that he th 
did not, when requeſted, pay the 1000 /. There is a difference pe 
between covenants in general and covenants ſecured by a penalty of 
or forfeiture, . In the latter caſe the obligee has his election: he | de 
may either proceed for the penalty, after recovery of - which he pl 


cannot reſort to the covenant, becauſe the penalty is to be a ſatiſ- 
faction for the whole; or otherwiſe, he may proceed upon the 
covenant, and recover more or leſs than the penalty, and ſo toties 
quotics, And upon this diſtinction they proceed in equity: they 
relieve againſt à penalty upon a compenſation; but where the 
covenant is © to pay a particular liquidated ſym, equity cannot make 
a ne covenant for a man, nor is there any room for compenſa- 
& tion ox relief. The other judges concurring. Rule for a new 
ia 169% wh Lowe v. Peers, 4 Burr. 2225. See ſupp. tit. 
enalty, poi. 8 | „ LOA 1 
N of reer in general, vide Averment, Conditions, 
Damages, Diſcount, Eflatec, Warranty, Rent, Efloppel, Debt, 
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Covin. 


6Viner 472. | 
See Fraud, Payment, Remitter, and other proper titles, 
| Counſellor, [C] 


or not. 


(A) Conſidered ; how; and in what Caſes favoured, 6Vizer 478. 


1. PHE defendant was the counſel who drew the draught of an 


annuity-deed, in queſtion in the cauſe. As executor of one 
Eparks, he had ſince become inttreſted in the annuity, The bill 
was brought againſt the defendant for a production of the draught 
of the annuity-deed ; and the defendant by his anſwer admitted 
to have it in his hands, and offered to produce it. Per Lord Hard- 
zwicke, C,—Counſellors have a right to draughts, to make uſe of 
them as precedents only, but not to detain them, when either 
party concerned may have any benefit ariſing from an inſpection 
of them. His lordſhip ordered the draught to be left with the 


defendant's clerk in court, but nat upon oath, to be inſpected by the _ 


_ plaintiff, Stanhope v. Roberts, 2 Ath. 214. | 

2. The bill was brought (among other things) to ſet aſide a 
grant to the defendant (who was a barriſter) of the place of Reward 
to a private manor of the plaintiff's, as being obtained by fraud 
and impoſition, the defendant having induced the plaintiff to believe 
he might revoke it at pleaſure ; whereas the defendant had taken 
it to himſelf and his heirs, Per Lord Hardwicke, C.—As to the 
grant of a ſtewardſhip in fee, it is void; for it might come to a 
woman, which is not to be ſuffered, where it was a judicial office, 
That independent of the queſtion, whether it was an impoſition, 
the defendant ha4'abwſed the truſt which this gentleman repoſed in 


him; for as he wa- Þis counſel, he ought to have told bim the fes of 


a grant to a man and his heirs, The defendint was ordered to de- 
liver up the grant to the plaintiff. Thornhill v. Evans, 2 Ath. 330» 
K It was obſected in the cauſe, that one of the plaintiff's wit- 


mitted 


g counſel concerned in the affair, ought not to have ſub» 


520 Counſellor. 
mitted to be examined; as no counſel, attorney, or ſolicitor, 
ſhould the ſecrets of their clients; and might demur to the 

interrogatories. Per Sir John Strange, Maſter of the Rolls.—lt is 

a very right rule ; but as he himſelf had not objefted to it, the court 

had nothing to do with it. 'Fhat it never was determined that the 

— court refuſed his evidence ; but that the 


| v. Fournier, 2 FVeſ. 445. 
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88. I. JNdiftment ſet forth, that the defendant came-to the ſhop of 
27. 


L. a mercer, and affirmed ſhe was a ſervant to the Counteſs 
of P., and was ſent by her from St. James's to fetch filks for 
the queen, endeayovring thereby to defraud L., the whole being 
falſe. Verdict for the king, and motion in arreſt of judgment, 
becauſe here was no falſe token nor any fraud committed. 
And per cur. — This is no more than telling a lie, and judgment 
mult be arreſted. Rex v. Bryan, Eaft. 3 G. 2. Str. 866. 
2. A defendant was er er. for procuring from MH. X., by 
falſe tokens, a promiſſory note, under pretence that he would 
bring her money for it. And upon motion in arreſt of judgment 
it was held, that it is neceflary in an indictment to ſpecify the 
falſe tokens. The judgment was arreſted. Rex v. Munz, Hil. 
13 G. 2. Str. 1127. | 

3- By flat. 30 G. 2. c. 24. /. 1. it is enacted, . That from and 
« after the twenty-ninth day of September one thouſand ſeven 
& hundred and fiſty- ſeven, all perſons who knowingly and defign- 
« edly, by falſe pretence or pretences, ſhall obtain from any per- 
ﬆ ſon or perſons money, goods, wares, or merchandiſes, with in- 
30 8. 2. tent to cheat or defraud any perſon or perſons of the ſame; or 
c. 24- cc ſhall knowingly ſend or deliver any letter or writing, with or 
the « without a name or names ſubſcribed thereto, or ſigned with a 
tc fiQtitious name or names, letter or letters, threatening to accuſe 


ee « or intent to extort or gain money, goods, wares, or merchan- 
made is pari © diſes from the perſon or perſons ſo threatened to be accuſed, 
| mit 32d 5« ſhall be deemed offenders againſt law and the public peace ; and 
been deter- the court before whom ſuch offender or offenders ſhall be tried, 
mined in © ſhall, in caſe he, ſhe, or they ſhall be convicted of any of the 
the con” i © ſaid offences, order ſuch offender or offenders to be fined and 
one of them ©; wpriloned, or to be put in the pillory, or publicly whipped, or 


* 


had been deter- 
mined, that the court was bound to accept it. Biſbep of Miincheſter 
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« to be tranſported, as ſoon as conveniently may be, (according rule of con- 
« to the laws made for tranſportation of felons,) to ſome of his 2 
«« majeſty's colonies or plantations in America, for the term of Baller, |. 
« ſeven years, as the court in which any ſuch offender or offend- in Rex v. 

« ers ſhall be convicted ſhall think fit and order.” — I 
B. R. 586. The ſtatute 33 H. 8. c. 1. requires a falſe ſeal or token to be uſed in order to bring the 
perſon impoſed upon into the confidence of the other ; but that being found to be inſufficient, the 
Ratute 30 C. 2. c. 24. introduced another offence, deſcribing it in terms extremely general. It ſeems 
difficult to draw the line, and to ſay to what cafes this ſtatute ſhall extend; and therefore it muſt be ſeen 
whether each particular caſe, as it ariſes, comes within it, per Lord Kenyon, C. J. in the caſe of Young 
and others, 3 Term Rep. B. R. 102, | 


4. An indictment ſtated that the defendant did obtain from 8. C. Lach, 
R. S. two guineas of the proper monies of the ſaid R. S., by falſe 3 
pretences, with an intent to cheat and defraud the ſaid R. . of 
the ſame; the defendant being convicted, brought a writ of error, 
and aſſigned for error that it did not appear by the indictment 
what the falſe pretences were by which it was alleged the de- 
fendant did obtain, &c. and after argument the judgment was 
reverſed. Rex v. Maſon, Trin. 28 G. 3. 2 Term Rep. B. R. 581. | 

5: An indictment on the fat. 30 G. 2. c. 24. ſtated, that the 8. C. Lach, 
defendants, namely T., R., M., and O., fraudulently intending to Fa. FR) 
obtain of the honeſt ſubjects of our lord the king their monies, fendt 
goods, Q 47 falſe colours and pretences unlawfully, know- applied to 
ingly, &c. did falſely pretend to T. that T. had made a bet of — 5 
500 guineas on ch fide with a colonel in the army then chat he was 
at Bath, that V. L. would on the next day run on the high road iatrufted by 
leading from G. to B., ten miles in length, within one hour; 22 
and that T. and M. did go 200 guineas each in the ſaid bet, fome horſes 
and R. did go the other 100 guineas, (meaning that in caſe ſuch ry Ire- 
pretended bet was loſt T. was to contribute and pay 2107. — 
M. the like ſum, and R. the remaining 105 J.,) and did under that he had 
colour and pretence of ſuch bet, Qc. obtain from T. as a part of re 
ſuch pretended bet, 20 guineas of the 500 guineas; by which ſaid Jug by con- 
falſe pretences the defendants did unlawfully, knowingly, &c.- tary winds 
obtain from T. 20 guineas, with intent to cheat and defraud him that his mo- 
thereof, whereas in truth no ſuch bet had been made, c. An- pot gü. 
other count ſtated that the defendants unlawfully, c. did falſely T. B. in- 
pretend to T. that T. had a bet of 500 guineas on each fide with mend! 
C. that V. L. would run, c. and did under colour and pretence anten w 
of having made ſuch bet obtain from T. the ſaid 20 guineas, advance 
with intent, c. There were alſo two other counts charging the On ny | 
defendants with having obtained 20 guineas from T. by falſe pre- ue if 
tences, without ſtating what thoſe pretences were. The defend- turned out 
ants having been found guilty at the ſeſſions, and ſentenced to be ones 9 


tranſported for ſeven years, brought a writ of error in the King's leped by 


Bench, and aſſigned for error that the (oppoſed falſe pretences the Duke de 


ſhewn in the firſt and ſecond counts were neither contrary to nw | 
the fat. 33 H. 8. or 30 G. 2. or any other ſtatute ; that neither yaa gation. 
of the counts in the inditment contained any offence againſt the He vas in- 


common law ; that the judgment was not warranted by the _ 2 


$42 ©" Counterkelts, 


<-44. found mon law; and that neither the third or fourth counts fet forth 
guiky, nd any offence againſt the ſtatute or common law, In argument 
des tabour feveral objections were taken to the indictment, firſt, that there 
on the was no offence within the fat. G. 2., the 3 of the words 


_ N of that ſtatute not extending the law to caſes againſt which com- 


Count Ville. mon caution might guard; for that where the reprefentation is 
deere, in of ſome future tranſaction, concerning which inquiries may be 


2 made, it is not an indictable offence, becauſe the 1 I only 


ia the caſeof be impoſed upon by his own negligence. But it was held by the 


Young and court as to this objection, that the = G. 2. was confidered to 


Term Rep, extend to every caſe where a party had obtained money by falſely 
«R. x04. repreſenting himſelf to be in a ſituation in which he was not, or 
. any occurrence that had not happened to which perſons of ordi- 
nary caution might give credit; T. was perhaps too credulous, 
and gave confidence to the defendants, and afterwards the ſtory 
proved to be a fiction, therefore the defendants, morally ſpeak- 
ing, were guilty of an offence. The ſtatute clearly extends to 
caſes which were not the ſubjeQ of an indictment at common 
law. The ingredients of the offence ate the obtaining money by 
falſe pretences, and with an intention to defraud, if the intent 
be made out and the falfe pretence uſed in order to effect it, it 
brings the caſe within the ſtatute. Caſe of Young and others, in 
Error, Hil. 29 G. 3. 3 Term Rep. B. R. 08. © 

6. It was ſecondly objected in the caſe, pl. 5. that even if this 
were. a proper ſubject of an indictment the charge was not ſtated 
with ſufficient eertainty, no perſon being ſpecified in the firſt count 
with whom the wager was made, but only with a colonel at Bath, 
_ _ Whereas the name of the colonel ſhould have been mentioned in 
the indictment. But as to this objection it was ſaid, that it muſt 
de taken after verdict that the offence was proved as laid in the 
2 indictment, the court were not to ſuppoſe that the colonel's name 
was mentioned, and if not, it could not be ſtated in the indict- 
ment; and if the repreſentation, though general, was ſufficient 
to anſwer the defendants purpoſe, the court could not ſay it was 
too general. Caſe of Young and others, in Error, Hil. 29 G. 3. 

32 erm Rep. B. R. 98. 3 | | | 
Vide Ben. 7. A third objection taken in the caſe, pl. 5. was, that the 
95% 5+ four defendants were charged jointly, whereas they ſhould have 
5 + Been Carp. 1 ſeverally ; the offeuce charged muſt have been con- 
| veyped to the proſecutor by words; and, although all the defend- 
ants were preſent, yet the words were not ſpoken by all, and one 
could not he affected by what was ſpoken by another. As to 
which it was held to be a joint offence; it was a joint repre- 
| ſentation to anſwer one and the ſame purpoſe ; neither was the 
proof ſeveral, but related to one tranſaction: the defendants were 
all preſent, each acting a different part in the ſame tranſaCtion, 
and no rule of criminal proceeditig was violated by adjudging 
them guilty of the impoſition jointly. 'Cafe of Young and others, in 

Errar, Hil. 29 G. 3. 3 Term Rep. B. R. 98. < b * 
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See Marriage, Powers, and other proper Titles. 
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Court of Admiralty. 


(A), (B), (E), Of what Things they may hold Plea, 6Viner og. 


1. ON a motion for a prohibition, it was held that a carpenter 
Wn ſue for wages in the Admizalty. Wheeler v. T homp- 
u, 1 Str. 709. ä | 

2. A prohibition was granted to a ſuit for wages by the maſter 
in the Admiralty, but denied as to the boatſwain, who is to be 

conſidered a common mariner. Ragg v. King, 2 Str. 858. 
3. A man went out mate, but by the death of the maſter ſuc- 
ceeded to the command ; he ſued in the Admiralty for wages as 
mate, and for further allowance after he became maſter: the 


court granted a prohibition as to the wages as maſter, but refuſed 


it quoad the time he was mate. Read v. Chapman, 2 Str. 937. 
4. The mariners libelled on a contract under ſeal, and a prohi- 

bition was granted. Day v. Searle, 2 Str. 968. 
Suit in the Admiralty for wages, and a deed there pleaded 


| to have been made at land, whereby the mariners agree to forfeit 


their wages on particular circumſtances; it was replied thereto 
that the deed was obtained by fraud, and it was ſo found below. 
The court refuſed a prohibition, for it was only a deed on one 
fide ; they could not have ſued on it for wages, and therefore the 
ſuit was right, and this deed only comes in as an incident and 


may be tried there. Buck v. Atwood, 2 Str. 761. 


6. Where there are ſeveral part-owners of a ſhip, the owners 


of the ſmaller ſhares may arreſt the ſhip, in the Admiralty and 


compel a ſecurity to be given by the others before they ſhall. be 
permitted to navigate out of port. Au/on v. Hebden, 1 Will. 101. 
8. P. Dimmoct v. Chandler, 2 Str. 890. TP 

7. A pilot. is a mariner, but cannot ſue in the Admiralty for 
work done in the body. of a country, as in piloting from Seq 
to Deptford in the Thames. Roſe v. Waller, 2 Will. Wt. 


The 


334 


| freight claimed by 


Court of Admiralty. | 
8. The ſuit in the Admiralty is for marine ſervice done, with 


out any ſpecial contract, upon the credit of the ſhip : but a ſpe- 
-cial contract under ſeal waives that ſecurity and truſts to D 


and muſt be ſued for in the courts of common law. How v. Nap- 


ier, 4 Burr. 1944. 
5 An action will not lie at common law for falſe impriſon- 


| ment, where the impriſonment was merely in conſequence of 


taking a ſhip as prize, although the ſhip has been acquitted. 

Where the captors have not committed any treſpaſs that was not 

the neceſſary conſequence of the capture, the Admiralty has er- 

juriſdiction. If unneceſſary cruelty was uſed, it might he 

2. Ber 602: 5. r. r +: ent, cited Dung bog. 
7 602. S. P. v. » 4 : 

10. Although the taking as prize be within the body of 125 
of New Tori; jonny agg. ng is, prize or no prize, 
the Admiralty has excluſive juriſdiction from nature of the 
ns notwithſtanding the locality. Key v. Hubbard, cited 

. | 


11. The prize-court of the Admiralty has excluſive juriſdiction 


in queſtions of prize, whether ariſing at ſea or on land, at leaſt if 
made by naval force; and that court is not within the ſtatutes 
13 and 15 Rich, 2. and 2 H. 4., which relate only to the inſtance 

court of Admiralty. Lindo v. Rodney, Doug. 613. (n.) . 
12. It was doubted by Willer, Albburf, and Buller, . 
ills did 


whether the excluſive juriſdiction in matters of ranſom 


not belong to the court of Admiralty, as incident to the queſtion 
of prize. Anthon v. Fiſber, Doug. 619. (n.) 

13. No action at common law will lie for a malicious proſecu- 
tion in a court-martial by a commanding officer, nor for arreſting 


or ſuſpending thoſe under his command. Sutton v. Johnſon, | 


1 Term Rep. B. R. 548. 5 

14. If the owner of a ſhip charge her for repairs done in Eng- 
land, by an inſtrument under ſeal, ſtated to be by way of bottomry, 
upon which ſhe is afterwards ſeized by Admuralty proceſs, and 
decreed to be ſold to ſatisfy the demand, and no appeal is made 
from that ſentence ; but between the ſeizure and decree a writ of 
execution ifſues againſt the owner at the ſuit of another creditor, 


"the ſheriff cannot take the veſſel, nor will trover lie for it. Lad- 


brooke v. Cricket, 2 Term Rep. B. R. 649. 

1 5. Where the _ of Admiralty — * a ſentence, it ſhall 
taken that juriſdiction, u contrary appear on 

the face of it. 1 l | 1 | 
16. An hypothecation-bond given by the maſter, 

ſhip for repairs, although given on land and under ſeal, is within 

the juriſdiction of the Admiralty from the ſubject- matter. Men. 

tone v. Gibbons, 3 Term Rep. B. R. 267. 1 | | 
17. The Admiralty court has juriſdiction over the queſtion of 


taken the goods as prize. And a monition having iſſued after the 
goods were condemned and decreed to be delivered to the captors, 


charging the | 


a neutral maſter againſt the captor, who has 


Ta i =* 


<o'T 
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Held, that he had no lien on the ſhip, and could not come _ 
u 


Court of abmlraltig. 626 


at the ſuit of ſuch maſter, againſt the prize - agents, to bring into 
court the produce remaining in their hands to anſwer the freight, 
the court refuſed a prohibition, though no fidejuſſory caution Fad 
been taken before the goods were delivered to the captor : but by 
the terms of the decree the queſtion of freight had been reſerved 
for ſuture conſideration ; for the Admiralty juriſdiction in rem 
continues. Smart v. Wolfe, 3 Term Rep. B. E. 2 

18. The prize courts, and courts of lords commiſſioners of 
appeals, have the fole and excluſive juriſdiction over the queſtion 
of prize or no prize, and who are the captors, notwithſtanding 
any of the prize-aQts : and if they pronounce a ſentence of con- 
demnation, adjudging alſo who are the captors, the courts of com- 
mon law cannot examine the propriety of it; and the ſame courts 
have power to enforce their decrees, by requiring the perſons 
poſſeſſed of the 2 to bring it into court to be diſtributed. 


Lord Camden v. 4 Term Rep. B. R. 382. 1 H. Bl. 476. 
5 | B 
(C) Admiral Law. 6Viner gi. 
I. THE ſhip being detained three months jn a foreign port to Mt 


refit and take in lading, the maſter agreed to pay the ſea- 
men ſo much per month during that time, to prevent their going 
away. In an action on this, the maſter would have diſcharged 
himſelf on the rule that freight is the mother of wages, and none 
is ever paid while the ſhip is lading; which the court agreed to 
be the general rule, but not ſufficient to control the ſpecial agree- 
ment, Campion v. Nicholas, 1 Str. 405. | i 

2. The maſter cannot hypothecate the ſhip before the voyage 
begins, but he may at any time afterwards whether at ſea or on 
land. Lifter v. Baxter, 1 Str. 695. 

3- The maſter. having pledged the ſhip for the expences laid 
out upon her abroad, the queſtion was, whether he could make 
the owners liable farther than by the hypothecation, and held that 
they were liable. N v. Bragington, 1 Vef. 443. 3 

4. The demand of the plaintiff was for work done in repairing 
a ſhip; he was employed by the maſter when not upon any voyage. 


the part-owners for payment, but upon the ſhip's huſband. 
tom v. Snee, 1 Ve. 184. | 
5. A captain of marines who happens to be on board a man of 
war, when ſhe takes a prize, but does not belong to her comple- 
ment, ſhares only as a paſſenger. Wemys v. Linzee, Doug. 324. 
6. If a prize is taken by two or more privateers, they are to 
ſhare proportionably, according to the number of men of which 
their crews conſiſt, Roberts v. Hartley, Doug. 311. 
7. During war, a flag officer gave orders to a under his. 
command to ſail on a cruize aſter the orders were given, but be- 
fore a. prize was taken, he accepted another command, but no 
other flag officer was appointed to ſucceed him in his former ſta» 
16881 | uon. 
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Court of Admiralty, 


tion. He was held not to be entitled to one-eighth of a ptize taken 
ri ſhip on the faid cruize. Johnſon v. Margetſon, 1 H. 


H. 262. 

8. Where the plaintiff was ſent on a cruize by the defendant, 
under whoſe command (as admiral) he then was, and took a prize 
after the defendant had been ſuperſeded in the command, the 

laintiff could not recover the admiral's ſhare of the prize-money, 
or the only queſtion could be between the two admirals. Taylor 


r. Lord H. Paulett, 1 H. Blackft. 264. (n). 


9. The admiral who has the command at the time of the cap- 
ture is entitled to the ſhare of the prigze- money, whether he had 
the command at the time of the particular ſhip's being ſent on the 
cruize or not, Piget v. White, 1 H. Blachſf. 265. (note). 

10. By the ſtatutes 19 G. 3, c. 67, 20 G. 3. c. 22., and 
Ar G. 3. c. 15. it was enacted, “ That the officers and ſeamen 
« on board each ſhip of war in his majeſty's pay ſhould have the 
* fole intereſt and property in all veſſels and goods taken from 
« the ſtates with which his majeſty was then at war, and declared 
« to be lawful prize; to be diyided in ſuch proportions as were 
cc directed by the proclamation of the 25 December 1780.“ 


"Theſe acts expired at the end of the war. 


11. A ſquadron of the king's ſhips, having a detachment o 


troops on board, was ſent to attack a ſettlement of the enemy, and 


ſecret inſtructions were given to the commanders in chief, that all 
the booty which ſhould be gained by the joint exertions of the 
army and navy at the attack of that ſettlement, ſhould be divided 
between the land and ſea forces. No attack was made upon the 


. ſettlement, but the ſhips, while the troops were on board, took a 


prize at ſea in an open unfortifitd bay. The court of Admiralty 
decreed diſtribution between the army and navy according to the 


_ inſtructions to the commanders. "This decree was reverſed by the 


commilhoners of appeal, who declared the whole prize to belong 


to the king, on the ground that not being taken at the attack of 


the ſettlement, it was not within the inſtructions; and being taken 
by the joint operation of the army and navy, it veſted in neither, 


but reverted, according to the common law prerogative, to the 


king ; they therefore granted a monition to the prize agent to ac- 
count for the whole to the crown. The court of common pleas 
granted a prohibition on theſe grounds: | 

J, That the whole veſted in the navy, as no aſſiſtance was 
actually given by the army as ſuch, they only being on board. 

24, I hat in the caſe of a joint Lg ay by the navy and other 
force, the ſhare of the navy veſts hy the act. e 

34, That the court of Admiralty are to determine whether prize 
or no prize ; but whenever it is declared prize, it veſts. by the 
ſtatute as a common law right, and not ſubject to the juriſdiftion. 
Of the Admiralty. This judgment was reverſed; in the caurt of 
King's Bench on the third ground, all the Judges concurring that 
the court of Appeals had not exceeded their juriſdiction, and 


Aſphurft, J. 
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alſo, agreeing with. that court vpan- the to 
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Court of Admiralty, 
tion of the act. Home v. Lord Camden, 1 H. Blackſt. 476. 4 Term 
Rep. B. R. 382. 2 H. Blackſt. 533. in Dom. Proc. 


(E. 3) Prohibition. In what Caſes 
—— _—_——_ 


1. T HE Admiralty granted a wartant according to the courſe 
of their court to ſeize a ſhip, and before a libel was exhi- 


bited a prohibition was moved for and granted. Powell v. Robins 
fon, Bun. g. * 


2. Libel in the court of Admiralty for wages. Prohibition 
moved for in the Exehequer on the ground that the ſhip had been 
ſeized for ſmuggling. The owner had compounded on ſubmiſſion 


to a fine, Cc. and argued that this amounted to a condemnation, 


and avoided all prior incumbrances: but the court held otherwiſe, 
and refuſed a prohibition, Minnett v. Robinſon, Bunb. 121. 


3. A prohibition to the court of Admiralty to ſtay proceedings 
upon their warrant to arreſt a ſhip, was moved for, upon an affi- 


davit that the contract was allowed; and refuſed by the court. 


Roberts v. Cadd, Bunb, 247. | 
4. A prohibition was moved for, to ſtay a judgment for ſea- 


men's wages in the Admiralty. The ſhip was deſtroyed, and the - 


maſter © covenanted and agreed to allow the ſeamen their wages, in 
conſideration of their helping to ſave the lading.” This covenant 


was not ſtated below to be by ſeal, but that was now ſuggeſted as 
A 22 for the prohibition. The court held the plaintiff had 
lo 


the opportunity, by not taking the objection below, or comi 


for a prohibition before ſentence, and with an affidavit of the 


truth of the ſuggeſtion, Buggin v. Bennett, 4 Burr. 2035. 
5. A prohibition to the court of Admiralty was refuſed, where 
the matter of ſuggeſtion was dehors the proceedings, and not veri- 


fied v7 affidavit. Carton v. Burton, Cowp. 330. | 
6. If it appear that the court of Admiralty is proceeding in a 


queſtion, over which it has no juriſdiction, a court of common 

law will grant a prohibition, without impoſing any terms on the 
applying for it. Felthaſen v. Ormfley, 3 Term Rep. 

K 31 LL | g 0 A 
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; and at what 6Vizer 532; 
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(DJ Court of King's Bench, I 


1) The general JuriſdiQion of the Court. 


Wars by the 22 C. 2. c. 1. / 6. it is ſaid, chat no other 
court whatſoever ſhall intermeddle with any cauſe of 
— Con the ſaid act, but they ſhall be determined in the 

np Gee! the court of King's Bench will grant a 

x uriſdiction is not ouſted without expreſs bits 

83 N » Moſeley , 2 Burr. 1040. : 

2. In an action for be 05g and falſe impriſonment brought 
inſt — defendant for his conduct while governor of Minorca, 

7 pril and baniſhing the plaintiff, it was objected, that 
hs ke of of King's Bench juriſdiction. But per cur.— 

. — of hind ay as well be brought by a. Minorquin 

ſubject as by one born in En gland; and if es between two | 
other men, moſt emphatically 3 it lies again Rind a1 A 
| governor is, during his government, ex local juriſ- 
dition; then the only remedy is in the Fs courts here 5 a 
his return home; and as no plea to the juriſdiction is allowed 
Vithout ſhe wing where the the jurildiction lies, in this caſe the plea 
cannot be. This won jon reſpecting the ſeignory ariſing in 
- proprietary governments, or between two provinces in America, 
OD e in rhe king's courts of England 
only ; for no queſtion concernin ſeignory can be tried within 

the 1 itſelf, Moftyn ing Fe in Eire, Cowp. 173. 
| Ned of the tt of g's Bench have power to 
3 to be executed by all conſtables, Q. throughout 
diſobedience is a contemj * 

3 v. M Rite, B. H. 42. 
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(L) The King s Bench luden. of what 
Actions they may hold Plea originally. 


Merlot ſet afide an outlawry, for that it is an action of 
debt by original in this court; whereas ſuch action lies not 


here by original. — re agua | 


% 


Courts, | 529 
that an action of debt by original will lie in this court, though it 
is generally held otherwiſe; however, this makes not the outla 
void, ſo as to be ſet aſide for irregularity. Bounds v. Allen, Mich. 
10 G. , Rep. temp, Hardw. 317» Ie g | 4 | - 2 x 


- 


(M) Of what Actions they may hold Plea for a C $59. 
collateral Reſpeck. | 


| * 

1. IT was moved to ſta Re an affidavit, chat allo... 
| defendant owed the plaintiff 0 oo. 4 caſe was 0 aden 
Machin v. Robertſon, Trin. 28 G. 2. F. R. where the proceedings wich,” 
were ſtayed becauſe the cauſe of action was ſo trifling, being dal 60. . C. B. 
207.; and it was holden to be infra dignitatem' curie. Sed per cur, Hence, 497. 

— There it appeared upon the face of the declaration; here the Nichols, © 

Plaintiff demands more: the diſtinction is, where it appears upon' Mich. 

the face of the declaration or not. Oulton v. Perry, Mich. 5 G. 3. 1. . 
Burr. 1592. e e : 7 2209 Barnes, 498. 

2. It was moved to ſtay all proceedings in an action on an afſi- Motion to 
davit by the defendant, that on applying to che plaintif”s attorney {27 proveede 
to know what the debt was, he faid that it was a gulnea and à afdavic by 


32 G. z- 4 Term Rep. B. R. 495. gen N25 was pro- 
duced, which did not deny that ſo much was due, but was evaſvte; upon which the rule to ſtay the 
edinge was made abſolute z and the court ſaid that the court of Exchequer always interfered in ſuch 


. caſes, though the demand did not appear on the record to be under 40. and that, as it was exprefily 


Rated by one party and not denied by the other that ſuch was the they ought to ſtay the proceed 
ings. Willington v. Arters, Mich. 33 G. 3. 5 Term Rep. > Vide Stenn v. Holmes in 
C. B. Blackſt. 754. On ſhewing againſt an application for ſtaying tbe proceedings in an action 
ip B. R. becauſe by the plaintiff's own account of his demand, which was for money lent, it appeared 
not to amount to 40 U. an affidavit was produced ſtating that the cauſe of action aroſe in Oxfordſhire, 
and that the defendant lived in Wiltſhire. Upon which it was contended, that as the defendant did not live 
thin the juriſdiction of the county court of Oxfordſhire, the plaintiff would be debarred of all remedy 
if be could not maintain his action in the ſuperior court. The court were of this opinion, and diſ- 
arged the rule. Tubb v. Woodward, Hil. 35 G. 3. 6 Term Rep. B. R. 175. Welſh v. Troyte, 
2 C. 3. 2 H, Blackf. 29. 8. P. As to pleadings and entering ſuggeftions on the roll under 
K courts of conſcience actt where the cauſe of action is under 404, vid title, Coſte, 


* 


30 
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Court of Exchequer. 


* 


1 


. 


— ; (7). What Perſons ſhall have the Privilege of Suit. 


„ A Noficer ſized coſe on boa a ſhip pz he alſo ſeized the 
| ſhip, in order to ſearch her. An action being brought 
againſt him in the King's Bench for the coffee, was removed into 
- the Exchequer on motion, as uſual, becauſe an information was, 
filed for * coffee. Another action being commenced againſt, 
dim in the Common Pleas for the ſhip, and a ſimilar motion to 
remove it being made, was oppoſed on the ground that no in- 
formation was filed for the ſhip. Per cur. —Officers belonging to 
dhe revenue ought to be ſued: * for what they do in the exe- 
cution of their office. The trial of the action will involve the 
Hopping and ſeizing, which is not examinable in another court, 
a we will remove the action. Berebolt v. Candy, 

2. wy officer of the cuſtoms ſeized two. cables, one of which 

Ves foreign and liable to forfeiture, the other not ſubject to be 

% ſeized. An action of treſpaſs being brought in the court of King's 
Bench, the court of Exchequer refuſed to remove it, as the action 

might be for the other cable only. Barkley v. Walters, Bunb. 306. 

3. Trover was brought in the Common Pleas againſt a cuſtom- 

honſe officer for a quantity of tea and other goods; and in the 
declaration the plaintiff added a great coat and other things ; but 


n the tea being condemned, rmored the ain: Nur Bir, 
—— * colour, the court removed the action. enny v. Bailey, 

* 309. 
vr \« 1; jorge C ebb nn £6 com ref 


to confine the commiſſioners of the land- tax to the aſſeſſments in 
the land · tax act, and thereupon jt was held, that that court has a 
general ſuperintendency over all officers and commiſſioners con- 
cerned in the revenue, and were to enforce a due execution of 
the revenue laws, and were not reſtrained by the powers given to 
the commiſſioners, where they exceeded their juriſdiction or 
neglected their duty. Parker, 82, 8 
5. An action of treſpaſs was broug fie i in the King's Bench for 
taking wine. The defendant juſtified, as ſervant to the Duke of 
Cleveland, for the duty of prizage, under a grant of King Ch, H. 
to the duke's father in tail male, remainder to the firſt Duke of 
Graſtam in like manner, reverſion in fee in the crown, * 


36 3238.5 * <rs 
Court of Exchequer, 531 
of Exchequer, upon reading the pleadings, removed the action 
into the office of Pleas, as the king's revenue was concerned in the V x Bl. 


event of the cauſe. Lamb v, Gunman, Parker, 143. Com. 143+, 
| 47 

(S. 6) Error. Of Writs of Error, to the County A 
' Palatine 5 7% 


4 * 


* AY ation was brought by the defendant in error in the Pide Br. title | 


Common Pleas in the county palatine of Lancaſter ; and 2 


after verdict the plaintiff ſued out a writ of error, returnable in f. 7+ 35» 


B. R., which being nonproſſed, the defendant in error ſued a 
H. fa. out of the court of King's Bench, directed to the ſheriff of 
Surry, It was moved to ſet aſide this execution, on the ground 
that the judgment of nonpros ſhould have been remitted to the 
county palatine court, out of which execution ſhould have been 
awarded. But the court were clearly of opinion that there was 
no foundation for the objection, and that the practice was other- 
wiſe. Cotoperth uaite v. Owen and another in Error, Raff. 30 G. 3. 

3 Term Rep. B. R. 657. * 

2. Another objection taken to the writ of execution in the 
caſe, pl. 1. was, that it ſhould have been a f. F. fa.; as to 

- which the court ſaid, that they would permit the defendant in ers 
ror to amend on payment of colts. bid. | * 
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Court Leet. 5 


— 


(UO) What it is; and other Matters concerning it. . 
1. NA Orvithſtanding the ſtatute Wolminfer 2. e. 13. it is not 
neceſſary, nor has it been the practice to ſeal inquiſitions 
in the court leet and tourn for breach of aſſize of bread. Sir G. 
Colebrooke v. Ellioct, 3 Burr. 181... 23A 
2. The authority of the lect over offences in ſelling bread ariſes 
from the ſetting the aſſiae; and therefore where the weight is re- 
gulated by the 3 G. 3. c. 11. but not the price, the leet have no 
3. An information guo warranto was granted againſt one for hold- 
ing a court-leet after a long diſuſer, and the defendant not de- 
riving a title from the original grantee or any other who had uſed 
the franghiſe : for per cur. There is a ſtrong ſuſpicion, from ſo 
long diſuſor, of tome defect in title ; and-therefore it muſt go to 
be tried by a jury, R. v. * t Bl, Rep. 47. 
| m 3 | 


$32 Court Leet. 


ac 2 er 18 * 
CA] C. ) Preſentments in Leets, and Things done 
— there. Pleadings in general. 
#.% 


. Tux plaintif(in an aQion of debt broaght in the 3 
objeted of 


8 leet to preſent, have preſented and uſed 
cet, after their being ſworn, all ſuch things as 


are 
in this caſe that the defendant from Octaber 2 G. 2. till after Hyg 2. 
e 


the plaidf lived within the juriſdiction of the ſaid court, and uſed the trade 
Sd. d of a cheeſetnonger; and 1ſt December 9 G. 2. the defendant te- 
ſufficient, Jig thop, and trying his balances and weights, c. That at a court 


= 1 the court, ſeveral jurymen were ſworn to inquire of things re- 
other * 


— the Jury prefented that the defendant t 
1 cheeſemonger, and that the 8th _ 9 G. 2. he obſtructed the 
eaſe, but the jurors from entering into his ſhop and weighing and examining 
= weights, whereupon he was amerced to 44. 19 4. 
give wy Upon the general iſſue pleaded the plaintiff had a verdict. Aﬀter- 
ems how. wards a writ of error was brought, and it was aſſigned amon 
ever the ' other things for error, 1ſt,” that according to the cuſtom here ſet 
judgment out the jury may preſent things N to their ſwearing, 
wards re- Whereas their power extends only to ſuch as happened before or 
verſed, the during the fitting of the court; and per Probyn and Chapple, Juſt. 
Duets. a jury cannot ＋ of things done after the adjournment or 
e very determination of the court, though they are to make Foe profont- 
— ment at wan _ < their 1 
—_ pening before their ſwearing, or durin ir fitting. 
Rs Wilt, BO. TT © Retr ue uh, 
what it was. And. 43. % © | 
If ” „ oy bk 4 
2. Another objeQtion aſſigned for error in the caſe, pl. 1. was, 
that the jurors of a leet have no authority to enter into ſhops to 
examine weights and meaſures: if they had, it muſt be by cuſ-- 
tom, and none is here ſet ont; and if there was, it might be a, 
queſtion-whether it would be reaſonable ; beſides, it ſhould: have, 


been averred that the party's weights and meaſ 


examined before; for if the jury have a power to enter, it ov 
mw de corifined to ſome limited number of times. And per L 


C. J-— The attempt made hy the jurors to enter might poſhbly de 


after a previous examination of the weights and ry” > 


„ 
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Court Leef. 
ſhould have been ſet out to be at a reaſonable time, whereas for 
aught appears it might have been in the night. And IN J. 
ſaid, he did not know any law which gave the jury of a leet 2 


wer of entering into houſes for examining weights and mea- - 


ures, (they being ſworn only to preſent,) and ſuch a cuſtom he 
thought would not be The proper way he ſaid was by 
ſummons; 2 there are ſworn ſearchers in a court-leet for ex- 
amining weights and meaſures upon ſuch a proceeding. Moore v. 
Wicker, Mich. 11 G.2. And. — 5 

3. To treſpaſs for taking the plaintiff's goods, the defendant 


pleaded a juſtification under proceſs of court-leet and baron of 8., - 


to levy an amercement on the plaintiff duly affeered, r. for an 
injury done by him to the lord of the manor on a waſte within 
the manor, and for which he had been previouſly preſented by the 
Jurys the plea ſtating, that the jury of the ſaid court-leet and 

on, from time whereof, c. have been uſed and accuſtomed 
to preſent any inhabitants and reſiants within the ſaid manor, and 
ſubject to the juriſdiction of the ſaid courts, for injuries by them 
reſpectively done to the lord of the ſaid manor for the time being, 
upon the waſtes of the ſaid manor, and to amerce ſuch inhabit» 
ants and reſiants reſpectively for ſuch injuries; which amercements 
during all the time aforeſaid have been uſed and accuſtomed to 
be affeered by two affeerors duly elected and ſworn at the faid 


courts for that purpoſe. Upon demurrer the plaintiff had judg- 


ment, there being no authority to be found in ſupport of an 

amercement for a private injury done to the lord, though there 

1 Wood v. Lovatt, Hil, 36 G. 3. 6 Term Rep, 
K. 511. | 


* 


Court Baron. - 


* 


(D1 


IN an action of treſpaſs, but not vi et armic, commenced in 2 7Viner 8. 


court-baron, the defendant brought his writ of tolt, directed to 


the ſteward to remove the ſaid action into the county- court; the 


ſteward refuſed, and the action in the court-baron | 
In a motion for an attachment the court held, that the writ ſhould 
2 been 2 to the r and 1 2 
ward, who is only the o court: a 
ſeemed to be of — be E a writ of tolt could not be brought 
without aſſigning cauſe. Rex v. Morgan, 1 Bl. R. 37. 


my 


Mm4 


. 


A1 (L. 2, 2) Inferior Courts. Proceſs and Proceedingi 


e therein. 


1. 1* an action ſom falſe impriſonment, the defendant juſtified 
a under proceſs of execution out of an inferior court, ſtating, 
that the court was holden from three weeks to three weeks, and 
that a certain precept iſſued, commanding certain officers of the 
court to take the body of the plaintiff and deliver him to the 
keeper of a certain priſon, ſo that the ſaid keeper might have his 
body at the next court to be holden after the date of the precepr, 
To this it was objected on demurrer, that the precept was void, 
for that a certain day of return was not ſhewn : but the court 


were of opinion, that it being alleged upon the record that the 


court was holden from three 'weeks to three weeks, the day was 
„ e WY certum reddi pag. Rowland v. Veale 
and others, Hil. 14 G. 3. Coup. 18. 
2. Another eee taken in the caſe, pl. 1. was, that it was 
not alleged that the precept for taking the body was ever returned 
to the court; as to which it was ſaid per cur. that the diſtinction 
which has prevailed as to the neceſſity of ſtating that the writ was 
returned or not, is between a capias upon meſne proceſs and a 
writ of execution. To a capias upon the former the return of the 
- writ mult be ſet forth, but in the latter caſe it is unneceſſary. Hid. 

3. Motion for a mandamus to the judge of the court of Sand 

wich to give judgment upon a verdi, though he had granted a 
ne trial for exceſſive damages, without payment of coſts. The 
mandamus was granted, Brooke v. Ewers, 1 Str. 113. 
4. The judge of an inferior court cannot grant a new trial, or 
ſet aſide a verdict; but for matters of irregularity, or where there 
is fraud or ſurprize, he may ſet aſide a judgment. Bailey v, 
Bourne, 1 Str. 392. S. P. Blacguiere v, Hawkins, Doug. 379. 
5. The judge of an inſerior court may fet aſide a verdict for 
regularity or ſurprije. Jewell v. Hill, 1 Str. 499. 5 
g. The want of a ſummons in a plea of debt in an inferiop 
tourt makes all proceedings illegal. Rex v. The Chancellor, 
Maſters, & c. of Cambridge, 1 Str. 457. | 

7. Error of a judgment in the grand ſeſſions of Cheſer, whereby 
a judgment of the mayor's court was reverſed, The exrpr aſſigned 
was, that the action was commenced and tried before a diſin- 
tereſted mayor, but judgment was given by the ſubſequent mayor, 
ho was intereſted. The court affirmed the judgment of re. 
verſal. 1 Str. 640. OMEN 

8. The juſtices of a borough committed the defendant for non- 
or many of 2- fine fet o him for contempt in court. Upon a 
Babeaz corpus the court of King's Bench held it a good commit. 
ment, upon which he offered to pay the fine there; but they ſaid 
Re? could not take it: he myſt by remanded, and pay it below. 

x v, Elliatt, 2 Sfr. 786, 

| 9: Upon 


Court Baron. 


9. Upon a claim of conuſanee, a certificate by the Chancellor 
that the parties are of the univerſity is not ſufficient; an affidavis 
to verify it ſhould be produced, and the claim thould be entered 
on the roll.  Paternofter v. Graham, 2 Str. 810. 

10. A cuſtom for an inferior court to award a tales de circum» 
fantibus was held bad. Ball v. Knight, 2 Str. 941. 

11. In an inferior court, if the declaration does not ſtate the 
goods to have been delivered within the juriſdiction, as well as 
the undertaking to have been there, it is bad even after verdict. 
Waldeck v. Cooper, 2 Wilf. 16. 

12. The judge of an inferior court ſet aſide a regular interlo- 
eutory judgment, in order to let in a trial of the merits, it having 
been the cuſtom of that court fo to do. The King's Bench held 
this right, and ſuch a power neceſſary to the exerciſe of judicature. 
N. v. Peters, 1 Burr. 568. | 7 

13. The plaint in an inferior court is the commencement of the 
action; and if the plaintiff has not then a cauſe of action he can 
not recover. Ward v. Honeywood, Doug. 61. | 
13. The ſtatute 1 J. 1. c. 22. /. 46. gives penalties to be reco- 
yered in the courts of We/minfler by action of debt or information; 
and the goth ſection gives juriſdiction to the juſtices of aſſize, of 

oal delivery, and of the peace, to enquire of the premiſes and 
hows and determine the ſame ; under the latter clauſe they can 
only proceed by indictment or preſentiment. Shiipman v. Henke ' 
4 Term Rep. B. R. 109. 


(L. a. 4) Favoured or reſtrained by the Superior 7 Vier xg. 


Courts; and what ſhall be admitting their Juriſ- 
diction, | ; 


J. THE rule that acceſorium ſequitur non ducit ſuum principa 
T holds as well with regard to inferior as ſuperior Ji 
ditions. Pierce v. Hopper, 1 Str. 257. 

2. In an action for uſe and occupation the plaintiff failed (by 
the abſence of a witneſs) to prove the principal demand, but reco- 
vered 28 5. on another count. The defendant had leave to enter 
2 ſuggeſtion that he reſided in Middlefex, the court holding them- 
ſelves to have no diſcretion to refuſe it upon the hardneſs of the 
caſe, - Fitzpatrick v. Pickering, 2 Wilf. 68. | | 

3. If a modus is admitted or affirmed by ſentence in the ſpiritual 
court, it is too late to diſpute the juriſdiction, which is only con- 
fined in fuch caſes pro 'defefu triationis, Offley v. Whitehall, 


Bunb. . | 

4. Where the general quarter ſeſſions have power only upon an 

appeal they cannot even by conſent make an 2 0 ordet; for 

conſent cannot give juriſdiction to a court that none, Rex 

v. Hartſborn, 2 Burr. 745. 2 | 
5- A prohibition was granted to ſtop the ſpiritual court from 


proceeding in libel for defamation in calling the plaintiff a m__ 
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Court Baron. 
in London, upon aſſidavit that 1 of London 1 

ight be had at common law. v. Zaſteuict, 4 Burr. 2092. 
_ Where the defect of juriſdiction appears upon the face of Ge 
proceedings no affidavit is neceflary ; aliter, where it ariſes from 
matter dehors. Buggin v. Bennet, 4 Burr, 2038. ; 

7. Where a private act of parliament gives power to the ſheriff 
to inquire by a jury of certain facts, after twenty days notice to the 
parties, the having given ſuch notice muſt appear on the inquiſi- 
tion, for the ſuperior courts will not intend an inferior juriſdiction 
uuleſs it be ſet out. Rex v. Mayor, Er. of Liverpool, 4 Burr. 
2244- | LETS” 

8. The court will intend that the ſuitors are the judges of a court 
baron, according to the common law, unleſs a ſpecial cuſtom 
giving * to the ſteward be ſet forth. Rex v. Mor- 
an, 1 Hl. 397. 
5 A prohibition does not lie after ſentence, unleſs the want of 
8— * the face of the proceedings. Blacquire v. 
a g. 37 | | 
10. The court takes notice of fuch cuſtoms of Londen as appear 
to have been certified by the recorder. Bid. 
11. Where the ſubject of a ſuit in an inferior court is within the 
juriſdiction, although in the proceedings matter be ſtated which 
is out of its juriſdiction; yet unleſs it is going on to try fuch 
1 prohibition will not be granted. Dutens v. Rodſen, 
« BI. 100. | 

12. A prohibition will be granted to a court of appeal, where it 
appears that . no juriſdiction over the ſubject matter, 
- © n 
awarded coſts again appellant, and though the party ap 
ant apply for the prohibition ; for it lies at any time till 2 
ſentence. Darby v. Coſens, 1 Term Rep. B. R. 556. 

13. A charter granting juriſdiction to borough magiſtrates over 
diä not within the borough does not exclude the county juſ- 


tices, without expreſs words. And, although ſuch charter con- 


tain words of reference to former charters, in which excluſive 
juriſdiction is given to the juſtices of the borough within it,” and, 


add, that they ſhall have juriſdiction within the new diſtridt in, 
tam amplis modo et forma, 6 NY oe bo by the. atten aver . 
a faving clauſe of the rights o 


the crown, and of all other per- 

ſons, pa ra — have * Fr with 
there. Blankley v. anley, 3 Term Rep. B. R. 279. 

14. In fucha charter, the words being dubious, may be explain- 

ed by ulage. Bid. and Gape v. Handley, 3 Term Rep. B. R. 288. 

15. By the 25 Geo. 3. c. 51. penalties of 50 J. and 10 J. are 

created, the former to be ſucd for in any of the courts at Nſmin- 

fer, provided that it ſhould and might be lawful for juſtices of the 

Oc. to hear and determine the latter penaltics ; this pro- 

viſo ouſts the juriſdiction of the ſuperior courts as to the 10 J. 


penalties. Cates v. Knights 3 Term Rep. B. R. 444- 


o 


16. The 


Ben rr 
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Court Baron. 3537 
16. The juriſdiction of the court of requeſts of W:/minfler m 
be pleaded in bar by the ſtatute 23 Geo. 2. c. 27. and therefore can- 
nat be taken advan of by ſuggeſtion on the roll. Taylor v. 
Blair, Term Rep. « R. 452. — * * : 
17 fan attorney of the ſuperior courts does any thing wrong 
quatenus an attorney, in an inferior court, the ſuperior court will 
oblige him to anſwer the complaint. Zvans v. P—, 2 Will, 382. 


(L. a. 5) Count and Pleadings, and Proceedings in f A 1 


Inferior Courts. Wizz. 
1. IN an inferior borough-court where the matter is laid to | 
be within their 9 if the defendant do not deny it, 
it is admitted, and if he do deny it, it may be tried; and he thall 


never aſſign that for error, becauſe he has admitted the juriſdic- 
tion in not denying it. Per Holt, C. J. in Reg. v. Leighton, Mich. - 
7 Ann. Forteſc. 176, Bs | 

2. A judge of an inferior court may ſet aſide « judgment irre - It was held 
gularly ddtatned, for that is no judgment but void ab initio, and fen, that 

like an erroneous judgment, which is good till reyerſed for — 

error. And therefore the court of King's Bench being moved for where the 
a mandamus to compel the ſheriffs' court of London to proceed to Pocecdings 
judgment in a cauſe in that court, made a rule that the judge to the proce 
might examine and inquire if the writ of inquiry or judgment, if ticeand rule 
any, was by fraud or ſurpriſe, though ſtrictly regular; and if ſo, 2 
that he might ſct it aſide without incurring the contempt of that an 
court. Rex v. Urling, Mich. 4 G. 1.  Forteſe, 198. 


motion in B. horas wands ee 3 3 
Upon a queſtion whether an inferior court has power to ſet afide a regular interlocutory judgment in 
order to lien the'trial of the enn, it way determined that they have ſuch a power. Rex v. Peters 
and another, (Eaſt. 31 G. 2. Burr. 368. Lnferior. courts may ſet afide verdifts for irregularity, but 
n Free ; ri | 


„ 


3. Upon error out of the court of Lichfield, it was objefted, In inde. of: 


that the items of a Rated account were not laid 12 ſuriſd., but . ia in- 


it was held enough to lay the account ſtated withi the juriſdic- 3 
tion, Emery v. Bartlett, Hil. 26. 2. Str. 8279, on * 38 
which he tei. ds n es within the batte. Tos v Alam, Tat 11 c. 
4. The plaintiff declared in the borough court of Aylebury, that The Sr 
the defendant was indebted to him at A. for divers goods ſold and unt in 2 
delivered by him to the defendant (not ſaying that they were in an inferior 
ſold and delivered there or within the juriſdiction) ; and being ſo court was for 
indebted, the defendant promiſed within the juriſdiction to pay, dee 


—_ Court Baron, 

and alleged Judgment for the plaintiff, which was afterwards reverſed in C . 
that the ie- upon a writ of falſe judgment, becauſe the declaration did not 
ny allege that the goods were ſold and delivered within the, juriſ- 
debred tothe diction. Waldech v. Cooper, Trin. 27 & 28 G. 2. 2 Will. 16. 9. 


2 certain ſor, which he promiſed to pay within the juriſdiQtion, but it did not tate that the 


of the ſtatutes of ils afGted the caſe. 
Nu. , letter (La. 9), pl. 2. 


In an ation 5 Plea of juſtification to an action of falſe impriſonment under 
of aſſault proceſs for a debt ifſuing out of the borough court of Shrew/bury, 
—— toy ted that the defendant levied a plaint in a plea of treſpaſs for a 
the defend - Cauſe of action ariſing within the juriſdiction of that court. To 
ants juſtified -which it was objected, that it did not appear that the cauſe of 
2 action aroſe within the juriſdiction, or that the defendant became 
ifſviog outof indebted there. The court ſaid, it was neceſſary it ſhould appear 
the court of that the cauſe of action did ariſe within the juriſdiction, but in the 
DEER caſe before them it did appear as ſtrongly as poſſible, for it was 
ef Devon and ſtated, that he levied a plaint in a cauſe of action ariſing within 
Corawall, the juriſdiction. Titley v. Foxall, Trin. 31 G. 2. cited per Lord 


nn Mangſeld, C. J. in Rowland v. Veale, Cup 20. 


damages 
revot v. Wall, Eaſt, 26 G. 3. 1 Teim Rep. B. R. 151. 


perſonal arifing within the juriſdiction of that court, and thereupon fuch proceedings were had, &c. &c. 
Vpon demurrer to this plea exception was taken that the defendants had not ſufficiently ſet out the cauſe 
of aQtion, but valy that the plaintiff below levied his plaint in a plea of treſpaſs on the caſe, nor have ſet 
forth that the preſent pl-intff became indebted within the juriſdiftion. of the court But it was holden 
in the firſt p'ace that this general way af ſetting forth the plea was ſufficient. And 2s to the ſecond part 
of the exception, that if the cauſe of action did not ariſe within the juriſdictlon the defendant ſhould 
þave avaiied himſelf of it by plea in the court below; or if it was not alleged in the plaint below to be 
within the juriſdiction, it wo · Id have been bad on error or writ of falſe judgment, and fo be might bave 
taken advantage of it. But as he had taken neither of theſe methods, the preſu was that the 
cauſe of action did ariſe within the juriſdiction : that it was expreſ:ly ſet out that plaint was for a 
rauſe of aftion arifiag within the juriſdition of the court; and the exception was over-ruled. Row 
land v. Veale, Hil. 24 G. 3. Cowp.'18. . r | 


7. In a plea of foreign attachment in London, the defendant 
ſtated the cuſtom to be, © that if any perfon be or hath been 
« indebted to any other perſon within the ſaid city in any ſum of 

_ © money, and for the recovery thereof,” c. Sc.; and that 
one . L. came into the mayor's court, and according to the 
cuſtom affirmed a certain plaint againſt the plaintif, but did not 
aver that the plaintiff (the defendant in the plaint) was indebted 
to the ſaid V. L. within the city. Upon demurrer the plea was 
held bad, for not having ſtrictly purſued the cuſtom as ſet out. 
Aerrit v. Ludlam, Mich, 35 G. 3. 2 H. Biaciſt. 362. | 


A 


defendan's levied a plaint againſt the plaintiff in a certain plea of treſpaſs on the caſe for a cauſe f cd . 


1 


(L. a: 7) Of rem 


ſuch 
been 


Court Baron, 


PPLICATION was made to the court to iſſue a procedendo 

'* to the borough court of Poriſinouth to proceed in a cauſe. 
which had been removed into the King's Bench by a hab. corp. 
This was oppoſed upon the ground that by the pro- 
viſo in /e. 6, of the flat. 21 Fac. 1. c. 23. (to prevent ſuits 
commenced in inferior courts from being removed into ſuperior 
courts, unleſs, c.) there ought to have been an utter barriſter 


cauſa. 


on was preſent at the trial in this caſe 
eard below before the 


attorney only. 
though he be fuch a barriſter, can be of no uſe to the court unleſs 
he himſelf be there; the meaning of the act is, that ſuch an utter 
barriſter ought in all events to be preſent. at the trial. The 
procedende was accordingly denied. Fairley v. M Connell, Hil. 


2. An information qui tam was ex 


| uty to the ju 
And per 


q 


the cauſe having 
ge, who was an 


Lord Mansfield, C. ].—The judge, 


of h perfor ſtanding preſent at the trial of the cauſe; but no 


hibited in the ſheriff's court: 


of the city of Tort againſt the defendant for a penalty of 
a firkin for a frayd in weighing and packing butter in the market 
of that city, founded on the fat. 8 G. 1. c. 27. which direQs, 
rking c. of butter ſhall be faulty in quantity or 
owner ſhall be liable to the forfeitures in the flat. 
« 13 & 14 Car. 2. c. 26,” By this latter ſtatute it is provided, 
« that all offences ſhall be determined in the ſeſſion of peace for 
* the county, city, borough, town, or liberty, or in the court of 
« record of the city, town, or borough wherein ſuch offence ſhall 


. « that if an 
« quality, k 


« be committed.” 


4. 


The defendant removed the information into 


the court of King's Bench by habeas corpus, whereupon the plain- 


tiff moved for a 


procedendo, which however was refuſed ; and per 


Lord Mangfeld, C. J.— here is the cleareſt diſtinQion hat can 


be made. 


If a new offence is created by ſtatute, and a ſpecial 


juriſdiction out of the courſe of the common law is preſcribed, it 
muſt be followed. Tf not ſtrictly purſued, all is a nullity, and 
coram non judice, and objeQtions may be taken in any ſtage of the 
cauſe. In ſuch cafe there is no occaſion to ouſt the common law 
courts, becauſe not being an offence at common law, but puniſh 


able only /ub modo in the particular manner preſcribed, they never 


could have juriſdiftion. But where a new offence is created; and 
directed to be tried in an inferior court eſtabliſhed according to 
the courſe of the common law, ſuch inferior court tries the 


offence as a common law court, ſubject to be removed by writs of 


error, habeas corpus, certierari, and to all the conſequences of 
common law proceedings. In that caſe this court cannot be 


ouſted of its juriſdiction without expreſs negative words. Here 


* 


9 


839 


oving Cauſes out of Inferior Courts. Viz 31. 


540 | Court Baton. 
it is clearly a common law proceeding, and therefore the removal 
of it into t u court follows of courſe. Hartl god 49m; v. Higher, 


Hil. 17 G. 3. Coup. 523. 


n. (6. a. 9) Rien er Record: ed into the Infetior 
Court; in what' Caſes. 


1 AN aQtion was brought in the ſheriff of London's court zt 
two partners ;; one brings a habeas corpus, and puts in bail 

for himſelf only. A procedends was granted, for otherwiſe the 

phintiff would be diſabled from going on in either court. Fry v. 
_— Carey, Trin. 8G. 1. Str. 527. 
The return 5 An habens corgits was fued out to remove à fuit out of the 
— ayor's court in London, upon which it was returned, that by the 
corpus fer cuſtom of London an executor being indebted as executor by ſimple. 
tain cuſtom — within the city of London, may be ſued by action of debt 
— the | for the ſame in the mayor's court there; and it is averred, that 
A ad the plaintiff as executor of J. S. was indebted to the N 
which tbe within the city of Londen by fimple contract, for which, c. 1 
defendant was objected, and reſolved by the coutt, that the cuſtom Kane 
reſted, and a being general, and ſueh a one as may extend to every ſubject he- 
grecederds ther a citizen or a ſtranger, is void z but leave was given to amend 


being moved the return which being done, 2 was moved for, u 
9 which Page, J. ſaid, it did not appear the capti ugh eo 
— — 2 nor was it ſet — in = dechration F 
roa Conte 9 7 recept. vel niutuat. 
ther he _ furiſd. 12 E C. J. 1410, cuſtom needs not be 


1 ſet forth in the declaration, for in London they take notice of their 
Ker an. own cuſtoms: if this be the uſual mode of declaring in London, 
formable to wo ane mall His mae wow bby hb tor 


S in every declaration in an court. 


ert. . 


In 17 r 
| 2 A B., and held him to bail for 40 J. In Fuly 
5 —. allowance of 2 Bubaar cupur for removing the 

e ind B. R. On the 9th Noveniber following the plaintiff's 
— priced or carrying back the cauſe to the 
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have paid for her board. Defendant decreed to convey, on plain- 


Court Baron. $41 


H. and G. became bail for D. in the palace court. In — 
1795 the cauſe was tried, when the plaintiff obtained a verdict 
for 40 J., and the coſts being taxed, final judgment was ſigned for 
554. 114. 11d. Then the plaintiff proceeded againſt H and G. 
the bail by ſci. fa., and they having afterwards demurred to the 
declaration in /ci. fa., removed the proceedings into B. R. by 
habeas corpus, upon a procedendo was moved for and awarded, 
for as the proceedings in the original cauſe had been ſent back to 
the palace court, thoſe againſt the bail ought to follow it, and be 
carried on in the ſame court. Dixon v. Heſlop and Gilpin, Trin. 
35G. 3. 6 Term Rep. B. R. 365. 


For more of courts in general, ſee Ancient Demeſne, Chinceryy 
Bcchfuftical Prohibition, Univerſity, and other proper titles. 
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(A); Creditor favoured in Equity againft the Debtor, urge. 
and others claiming from him. 


1. ILL to have the conveyance of an eſtate diſcharged of 6 /. 
B per annum granted out of it to the inteſtate for her life, on 
Pay 'of — was in arrear at 9 On reference to 
deputy, he reported 44 J. 167. 1 d. to be due. Exception 
to the report, becauſe no deduction was made for what 2 due 
for the board of the inteſtate, which ought to have been allowed 
out of the arrears. But as it did not appear that there had been 
any agreement that the board ſhould be ſet off againſt the annuity, 
the court diſallowed the exception; for non conſlat, but ſhe might 


tiff's paying. tho ſaid ſum ; but on his failure ſo to do in fix! 
months, bill to be diſmiſſed with coſts. © Hungate v. Fothergil,: 
nftrator of Be, Com. Rep. 613. | n 

2. Judgment obtained at law on an abſolute promiſſory note. 
Bill to be relieved on the ſuggeſtion that the note was in reality 
conditional. The plaintiff was allowed to go into that evidence, 
and was relieved. Showball v. Vicaris, Bunb. 175. | 
3. Lord Hardwicke, C. held, that a ſettlement's being 
is nottherefore fraudulent ; it is only an evidence of fraud ; thoug 


he hardly ever knew à 'caſe where the perſon conveying was in- 


debted at the time of the conveyance, that has not been decreed” 


' fraudulent; That there are caſes of voluntary ſettlements which 
105 5 w 
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| Are not fraudulent, where the perfon making them is not indebted 


at the time, and then ſubfequent debts will not ſhake ſuch ſettle» 
ments. 1 Ath. 13. 3 | | 
Where the father tenant for life, and the ſon tenant in fee, 


2 in a ſettlement, it is good againſt creditors, for the fon might 
ve diſpoſed of the reſiduary intereſt without him. Bid. 16. 

But where the father takes back an annuity equivalent to the 
eſtate compriſed in the ſettlement, it is tantamount to a continu- 
ance in poſſeſſion, and creditors will be relieved againſt ſuch ſet- 
tlement. Ibid. | | | | 

4. Lands were deviſed to be ſold for payment of debts, Bill 
brought by creditor of teſtator your his widow, to diſcover her 
title to lands in her pofſeihon. 
ture, and offered to diſcover, if plaintiff would confirm it, but not 
having ſet out the date, nor the lands contained in the ſettlement, 
Lord Hardwicke, C. over · ruled the plea, for ſhe ought to have ſet 
out both theſe. matters. Chamberlain v. Knapp, 1 Ath. 52. 

5. A father by articles previous to the marriage of his ſon, 
covenanted at the end of three years after its ſolemnization to 


| pay to truſtees, their executors, Q. 12,000/, to be ſettled to the 


uſband for life, to the wife for life, then to the uſe of the firſt 
and other ſons in tail male, remainder Zo tbe daughter and daugh- 


tert in tail general, remainder to the right heirs of the huſband, 


with a proviſo that if there ſhould be but one daughter, and no other 
child, and the heirs, c. of the huſband ſhould'within three calendar 
months after his death pay to the truſtees 4000/7., then all the uſes 
limited fo ſuch daughter and the heirs of her body in the 12,000 J. 
ſhould ceaſe and be void, and from thenceforth ſhould be to the uſe 
of the heirs and aſſigns of the huſband : The huſband died leaving 


no child but a daughter, and having by will deviſed the 12,000 J. 
and all his property in the ſame, and in the lands to be purchaſed 
there with, ſubje& to the truſts, to the defendant, his heie 


irs, &c. 
and appointed him executor: He let the three months elapſe with- 


out paying the 4000 /., and denied that he ever had wat v6 11,5 OY | 


Theplaiatiff, a judgment creditor of the huſband, brought his 

be paid principal, intereſt, and coſts out of the perſonal aſſets, and 

if not ſufficient, inſiſted that the huſband's reverfionary intereſt in 

the 12,000 J. ought to be deemed real aſſets, and applied in pay- 

ment of his demand. Lord Hardwicke, C. held, that the rever- 
intereſt in the 12,000 l, together with the benefit of diſ- 

ng the ſame from the eſtate-tail limited to the daughter, 


ſhould be conſidered as real aſſets, and that the plaintiff ought not 
to be prejudiced. by the three months having elapſed without pay- 
ment of the 4000 l., but ſhould be let into the benefit of the re- 


demption. Fraderiat v. Aynſcombe, 1 Ath. 392. 


6. Every voluntary conveyance. of the huſband is fraudulent 


againſt creditors 3 and though a huſband is bound to maintain his 


wiſe, and child, yet the funds out of which the maintenance is to 


ariſe are liable to his creditors. The bai gags 
| 5 


he pleaded a ſettlement and join- 
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for alimony and maintenance are againſt the perſon only of the 
5 rg but affect not his eſtate ſo as to take it from his creditors. þ 
2 Ath. 513. | n 5 
7. Jobn Aſhdown deceaſed, the father of defendants, purchaſed 
land, which by leaſe and releaſe of 10th and 11th of September 1700 
was conveyed to himſelf, and his ſon the defendant 2 A., and 
their heirs. He afterwards purchaſed other land, which by leaſe 
and releaſe of 19 & 20 April 1708 was conveyed to himſelf; and 
his ſon the other defendant William A., and their heirs. He was 
alſo entitled to the equity of redemption of another eſtate, which 
was mortgaged to John A. for 150/. Plaintiff's teſtator had alſo 
obtained a judgment againſt him for 295 J., and on his death the 
bill was brought by the plaintiff to be ſatisfied the judgment-debt 
out of the lands in mortgage, and the other eſtates ſo reſpectively 
conveyed as above ſtated. Defendants inſiſted on the benefit of 
thoſe conveyances, as ſurviving joint purchaſers, and as being meant 
for their advancement, but admitted the purchaſe-money was paid 
by their father. The plaintiff was declared to be entitled to the 
equity of redemption of the mortgaged eſtate, and to a moiety p 
of the lands compriſed in the purehaſe-deeds of 1700 and 1708, 
ſubject to the ſatisfaction of the judgment. And on a re-hearing 
it was contended, that although at law a moiety only of the lan 
can be extended againſt the debtor, yet in equity all the land is 
liable after his death, eſpecially if it be in the name of truſtees : 
that where there are ſeveral creditors, the uſual direction is, to ſell h 
the lands, and pay the demands out of the whole purchaſe-money 
according to their priority, without any diſtinction in disfavour of 
the judgment-creditors : and that bond-creditors would have the 
advantage of judgment-creditors, if the latter could claim only a 
moiety of the eſtate, the whole being clearly liable to the demands 
of the former. And in ſupport of this doctrine Compton v. Comp- 
ton, December 1711, was cited. But Lord Hardwicke, C. held, | 
that at common law the heir was not bound by a judgment againſt | -2 
his anceſtor, and that the ground on which a creditor is enabled 
by flat. Weftminſler 2. to extend a moiety of the land either in the 
hands of a purchaſer, or of the heir, is as being in the hands of the 
terre-tenant: and after the death of the anceſtor, there is no 
ground to charge the heir in any other character. As to the ob- 
jection, that a bond-creditor is then in a better ſituation than a 
creditor byjudgment againſt the anceſtor, he obſerved, that although | 
after a'bond is turned into a judgment, the creditor cannot in the - 
lifetime of the anceſtor bring an action on the bond, nor againſt 
the heir, for it is extinct, yet he ſtill obtains a great advantage, as 
the judgment binds the land, defeats meſne incumbrances, and 
gives him a preference to all bond-creditors ;' and that therefore 
e creditor prefers this real advantage to a precarious one of afſets 
deſcending on the heir after the death of the anceſtor. If this is 
the caſe at law, what is there in equity to better it? why nothing 
more than to accelerate the payment by directing a ſale of the 
moiety, and not let the judgment-creditor wait till he has been 
Vol., I. Nn | paid 
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| paid out of the rents and profits ; but equity 3 change the 


rights of the parties. In caſe of a mortgage, if the heir comes to 
redeem, he {hall redeem the mortgage and judgment too becauſe 


of theentirety, but his lordſhip knew of no inſtance of equity going 
farther than the law, and conceived the point in Compton v. vs 


en not to have been conſidered, and cited Cro. Car. 296. and 


Dyer, 207. as authorities for his opinion. Stileman v. Aſbdotun, 
Amb. 13. 2 Atk. 477 & 608. S. C. 1 Fonblanque, 263. 


8. Tt is not neceffary that a man ſhould be gs | indehted at 


the time he enters into a voluntary ſettlement to make it fraudu- 
lent; for if he does it with a view to his being indebted at a future 


time, it is equally fo, and ought to be ſet aſide. 2 Att. 48 1. 
9. A father by deed directs the rents and profits of a real eſtate 


to be paid to his daughters, whether ſole or covert, for their ſepa- 


rate uſe, either to their own, or to the hands of any perſon whom 
they ſhall appoint. They join with their huſbands in bonds for 


money lent to their huſbands. The creditor brings a bill to com- 


the truſtee. to pay the rents and profits of the truſt eſtates, 
which the Maſter of the Rolls, after holding that the court would 
never encourage the locking up of property, which would be the 


Caſe if the daughters could not create any lien they thought pro- 
per on their intereſt in the eſtate, ordered accordingly. Stanford 

v. Marſhall, 2 At. 68." | 
10. Where one executor was indebted to teſtator by mortgage, 


and the co-executors were apprehenſive that he was inſolvent, and 
that the eſtate might prove a deficient ſecurity, Lord Hardwicke, C. 


held, that it was improper to file a bill againſt him to forecloſe, 


becauſe the teſtator, by making him executor, gave him an intereſt 
in the mortgage. The other executors ſhould have brought a bill 
for ſale of the eſtate. Lucas v. Scale, 2 Al. 56. 3 
11. Where the debtor charged an eſtate by will with the payment 
of his debts, and the creditor after the death of the teſtator accepted 


of the executor's bond, it was held to be as a new ſecurity, and 


ſhewed that he relied more on the credit of the executor than on 
the charge in the will, and that having reccived intereſt from the 
executor for 16 years, who during the interval made ſeveral ſales 
of the teltator's eſtates, purchaſers ſhould not be diſturbed after 
quiet poſſeſhon for ſo long a period. 2 Att. 42. 

12. Where there is a negotiable note, and it comes into the 
hands of a third or fourth indorſce, though ſome of the former 
indorſees might not have paid a valuable conſideration, yet if the 
laſt indorſee gave money for it, it is a good note as to him, unleſs 


there ſhould be ſome fraud, or equity againſt him, appearing in the 


: 


caſe. 2 Ak. 182. | | 

13. Lord Hardwicke, C. held, that a court of equity merely re- 
moves fraudulent conveyances out of the way, but will not decree 
profits back againſt the eine debtor, and owner of the eſtate 
received, pendente lite, in favour of judgment - creditors from the 
filing of the bill, nor will decree a ſale; but equity follows the law, 

leaves hem to their remedy by elegit, without interfering ew 
* * „ | 7 . "Þ ge: day 
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| Way or the other: that a mortgagee cannot have a decree for an 


 Kecount of rents for any preceding years during the poſſeſſion 
I mortgagor. Hliggint v. the York Buildings Company, 
2 Atk. 107. e | 
14. Bill for a diſcovery of aſſets, and relief againſt an admini- 
ſtrator. The defendant, to give preference to other creditors, con- 
feſſes judgments, and plaintiff thereupon brings an action at law 
for the ſame demand he ſued for in equity. Defendant obtains 
an order that plaintiff ſhall make his election. Plaintiff moves 
to diſcharge it. Lord Hardwicke, C.—The plaintiff ſhall not pro- 
ceed in this court, and at law at the ſame time, for the ſame de- 
mand againſt executors, or adminiſtrators, in ordinary caſes ; but 


the adminiſtrator thus ſeeking to give a preference. to others, 


diſtinguiſhes thir caſe from the ordinary rule, and therefore I will 
give the plaintiff leave to proceed at law to recover judgment with 
a ceſſet execytio, and in this court for a diſcovery, and an account 
of aſſets. Barker v. Dumareſque, 2 Att. 11g. * | 
15. It has never been reduced to a general rule, nor ever can 
be, that one bill only ſhould be depending where. there is a num- 
ber of creditors concerned, held by Baron Clart. ſitting for the 
Lord Chancellor. 3 tk. 602: | 
16. A. having a power to chatge a ſum of money on land b 
deed, or will, executed it by a voluntary deed. Lord Har 
wwicke, C. in favour of the creditors of A. conſidered it as perſonal 
' aſſets, and laid hold of it for their benefit, Pack v. Bathurſt, 
3 Atk. 269. 5 N Fa 
17. The court will not determine bonds to be voluntary, 
though they do not exactly tally with the ſum given for them: 
the court does not meaſure the conſideration of ſuch debts by ex- 
act rules of proportion of value; but if the contract were fairly 
entered into without any citcumſtance of fraud, it has been held 
to be made for a valuable conſideration. But where the court ſees 


a conſideration is made up with a view to defraud creditors, it 
ſhall be reduced to what is juſt and equitable. Per Lord Hard- 


wicke, C. in BhBunt v. Doughty, 3 Atk. 481. 

18. Any one bond-creditor may bring a bill againſt an executor 
for a diſcovery of aſſets, and ſatisfaction, fince the court decrees 
merely an account, and directs the executor to pay in a courſe of 
adminiſtration, and he may ſtate to the Maſter what debts are 

prior to the plaintiffs, 3 Att. 572. Wa 8 | 
19. Where a teſtator charges all his eſtates with payment of 
debts, the deviſee of a particular one ſhall take ſubject to that 

charge. 3 4th. 101. 1 . 65 AY 
20. A leaſchold eſtate is affected by an elegit, or feri faciat, 
from the time it is lodged in the ſheriff's hands; and if the debtor 
males a_ ſubſequent aſſignment” of it, the judgment-creditor may 
proceed at law to ſell the term, and the vendee will be entitled tq 
the poſſeſſion of it, notwithſtanding ſuch aſſignment z but, in the 
incipal caſe, there being only an equity of redemption in the 
—— ia the leaſchold' eſtate, an execution lodged would not 
WP e affect 


% 
. 


= 


545 


Creditor and Debtor. 


affect it, as the legal eſtate was in the mortgagee, and conſe- 
quently by the common equity of the court Lord Hardwicke, C. 
held, the judgment-creditor might reſort to Chancery to redeem a 
ſubſequent incumbrancer, and to diſcover whether there was any, 
and what conſideration for the aſſignment. Burdon v. Kennedy, 
3 atk. 739. | . þ 

21. If a tenant in tail confeſs a judgment, and ſuffer a reco- 

very to any collateral purpoſe, that recovery ſhall enure to make 
good all his precedent incumbrances; and although a conuſee of a 
judgment has neither the legal eſtate, nor a legal lien, yet a com- 
mon recovery will let in the judgment. 3 Att. 376. | | 
22. Tenant in tail lets a leaſe of the eſtate in 1741 to his fon 
at the rent of 25/. per annum. The father, being an inſolvent 
debtor, was cited in by one of his creditors to deliver in a ſche- 
dule of his eſtate and eſſects, according to fat. 16 Geo. 2. 3 and in 
1743 the father was diſcharged under the act. The affignees of 
the father's eſtate and effects under that act bring a bill againſt 
the ſon for an account of profits and timber felled. Lord Hard- 
*wicke, C. held the plaintiffs to be entitled to ſuch account, but only 
from the time of the father's diſcharge, for till then their title to. 
the eſtate did not accrue; and that although the father did not 
Himſelf claim the benefit of the act, the eſtate veſted equally in 
the aſſignees as if the father himſelf had claimed ſuch benefit. 
And his lordſhip put the caſe of an inſolvent perſon's being ſeiſed 
of a remainder in tail, reverſion in fee in himſelf, with an eſtate 
for life in a ſtranger, and held clearly, that ſuch inſolvent perſon 
would be obliged to inſert ſuch eſtate in his ſchedule. Smith v. 
Cooke, 3 Atk. 378. Oy 
23. Acreditor by bond, and on an account current, may bring 
. an action at law upon the former, and a bill in equity for the 
latter. 3 Att. 817. „„ 

24. Where a creditor by judgment extends lands by an elegit, 
he bolds quou/que debitum ſutigfactum fuerit, and the debtor at law 
cannot on a writ ad computandum inſiſt on the creditor's doing 
more than account for the extended value; but if the debtor comes 
into equity for relief, the creditor will be obliged to account for the 
whole he ky received. 3 Ath. 5 7. Vite infra, 548. pl. 30. 

25. A tenant iy tail, remainder to his brother B. in tail, with 
other remainders, wanting to raiſe money for the payment of debts 
on his eſtate, propoſed to B. to join in a mortgage for 1000/. It 
was done, and they joined in a bond; but 4. being firſt named 
received the money. A. died; and the remainder being veſted 
in poſſeſſion in B., the creditors of A. brought a bill to turn the 
mortgage-debts and intereſt on the real eſtate of B. in exoneration 
of the perſonal eſtate of J. Lord Hardwicke, C. held, that B. 
having joined only as a ſurety for his brother, and pledged his 
remainder, that is, turned it into a baſe fee, merely as a ſurety, 
there was no colour to ſay that the perſonal eſtate of A. ſhould'be 
exonerated, for that would be to ſay, the eſtate of the * 
mould cxonerate the eſtate of the principal debtor. Bill _ 
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miſſed ſo far as it ſought to charge the eſtate compriſed-in the 
1775 ge come to B. in favour of A. s aſſets. Robinſon v. Gee, 
1 Veſ. 251, 

26. A. deviſed lands to his two daughters, and their heirs; 
but if either of them ſhould marry without the conſent of 
his executors, the daughter ſo marrying ſhould have an eſtate 
only for liſe therein; and if either of them ſhould die unmar- 
ried, his ſon R., or his heirs, ſhould take it to him, or his heirs, 


' paying 5ool. to the other daughter. R., in the lifetime of both 


filters, in conſideration of natural love and affeftion to his 
youngeſt ſon G., and for his advancement, grants to his ſon G. 
the faid lands, c., and all his eſtate claim, Sc. After R.'s 
death one of the daughters died unmarried, and thereupon the 


eldeſt ſon of R. brought his bill to have the eſtate on payment of 
the 5oo/. to the other daughter, who had married with conſent. 


Lord Hardwicte, C. held, that ſuch advancement of the child 
was a conſideration as againſt any claiming voluntarily from the 
father, as executor, adminiſtrator, or heir at law; but that it 
was not ſo ſtrong as for money; and if the queſtion had been between 
the child fo advanced and a bond fide creditar, the equity of the creditor 
would have prevailed. Wright v. Wright,” 1 Ve. 409. 
27. The plaintiff was employed by the maſter of a ſhip in re- 

pairing her, The defendants were part-owners, or their repre- 
ſentatives, who were thereby benefited. Lord Hardwicke, C. 
held, that the plaintiff had no lien in reſpect of the repairs on the 
ſbip, or on the money ariſing from the ſale of her, inaſmuch as 
the contract was made while the ſhip was in port; that the power 
to hypothecate both ſhip and-cargo during a voyage ariſes ſrom the 
neceſſity of the caſe (a), ſince without ſuch power both the ſhip and 
cargo might periſh. As to the queſtion whether the part-owners 
were bound by the contract with the maſter, or huſband, his 
lordſhip declared himſelf not ſufficiently informed of the courſe 
of trade in regard to it, but directed that the plaintiff ſhould be 
at liberty to bring an action againſt the ſurvivors, ſince if he were 
right the contract with the huſhand was joint, and would ſurvive. 
Injunction granted to reſtrain the defendants from pleading the 
ſtatute of limitations, and from inſiſting on any diſcharge under 
a commiſſion of bankruptcy again(t one of them; but the bill 
diſmiſſed ſo far as it ſought any relief againſt the body of the ſhip, 


or the money ariſing from the ſale of her(b). Buxton v. Snee, 


1 Pe. 154. 
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(a) Same 
principle re- 
cognised in 
Samſun „. 
Bragington, 
1 Vel. 443+ 
(5) But in 
Farmer v. 


rally, that 
where a 
Captain con- 
tracts for the 
uſe of the 
ſkip, credit 
is given to - 
bim in re- 
ſpect of ſuck 
contract; 
that it is alſa 
given to the 
ners, as 
the contract 
is on their 


necount ; and the Ereditor has a ſpecific lien on the ip z and that a captaiti not perſonally contracting 


is not anſwerable perſonally for the thip's neteſſarics. 


. 


28. Bond given by A. in 1720 for paywent of 201. within 


Tix months after the death of his father, 
him ; otherwiſe to be void. The obligee died in 1720. In 1722 
his executor aſſigned it for aught that appeared to the contrary, 
for a valuable conſideration. The father died in 1731. The a- 


Ine afterwards died, and 4. died in 1734. Judgment on 
A | | 


Na z | verdict 
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en 70, it A. ſurvived, 
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verdict having been obtained againſt A. 's executrix, ſhe filed a 


bill for relief. Per Lord Hardwicke, C.—It is true that on a 


bond from a young heir in his father's lifetime, the court will 
hold the creditor to ſtrict proof; and had the queſtion ariſen re- 
_cently between the original creditor and debtor, the condition in 
the bond would have made me expect an account from the de- 
fendant, on what conſideration it aroſe. If the rule were that 
the plaintiff ſhould be relieved, unleſs there were actual proof of 


the payment of the money, it would make all bonds uſeleſs. 
Can I relieve without proof of impoſition ? Why did not the ſon 


bring a bill in his lifetime ? For it is not prudent to wait till the 
action is brought. But the caſe is ſtronger in regard to an aſ- 
Ggnment for a valuable conſideration ; for although the aſſignee of 
x loud takes it ſubject to all the equity in the hands of the ori- 
ginal obligee, yet length of time and circumſtances may vary that 


in the aſſignee's favour. The only relief is agaiuſt the penalty, to 


which every obligor coming into this court is entitled. Hill v. 


_ , Caillovel, 1 Veſ. 122. ; 


29. Huſband on a ſecond marria contracts to pay money in 


truſt for the wife for life, and after her death for her iſſue, and a 


ſon by a former marriage; the huſband's creditors cannot claim 
ſuch money againſt the ſon; for though the diſpoſition may be 
faid to be voluntary, yet it is reaſonable, prudent, and natural, 
and bath often been ſupported in the Court of Chancery, as a 

viſion for à valuable conſideration.  1thell v. Beane, 1 Veſ. 216. 
30. On a bill brought to have an account taken, and for relief, 
and ſatisfaction in the nature of a redemption of an eſtate, which 
the defendant had extended by elegit on a judgment on a debt 
originally created by boud, Lord Hardwicke, C. held the creditor 
to be bound to account for the profits really received, and not 
merely according to the extended value. Owen v. Griffich, 


1 Pef. 250. Vide ſupra, 546. pl. 24. 


31. Lord Hardwicke, C. held an office to be liable to creditors, 
and fix ſhillings and eight pence per day by warrant from the 


Lord Chamberlain to be part of the office. Schellinger v. Black- 


erby, 1 Veſ.347. © 22 
32. A debtor is in cuſtody on a ca. ſa. when the ſheriff ſeizes 
a leaſehold eſtate under a fer facios, and ſells it after the return 
of the writ is expired, and without any writ of vendirioni e 
The vendee aſſigns it in truſt for the ſons of the debtor, who join 
with the truſtee in an aſſignment to one Cole; but on the part of 
the plaintiff there was evidence that the debtor's family was fill 
in poſſeſſion; in contradiction to which, evidence was read that 
Cale, or his under-tenants, were ſtill in poſſeſſion, and received 
the rents. Per Lord Hardwicke, C.—The ſale by the ſheriff is 
clearly good; but as to the point of equity, I have more doubts. 
It was under extraordinary circumſtan Who are Cole's under- 
tenants?- The ex is ſo general, I do not know what to 
"make of it; for if ceffuy gue truſt continues in poſſeſſion, the law 
fays he is tenant at will to his own truſtee. This being a tranſ- 
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action between perſons conjun#, as the Scotch law calls it, looks a 
Iktle unfair, and I will direct an inquiry by the Maſter into the 
fairneſs of it. Jeanet v. Wilkins, 1 Veſ. 195. | 
33. The widow and repreſentative of a partner, brought a bill 


for an account againſt the ſurviving partner. Her brother, who 
was a creditor of the decezſed partner, alſo brought a bill againſt 


the ſurviving partner for an account. Lord Hardwicke, C. held, 


that though generally a creditor of a teſtator, or inteſtate, need 
not make any body but the perſonal repreſentative a party, unleſs” 
there be any collufion between any debtors of the deceaſed and 
ſuch repreſentative, (in which caſe the creditor may in equity 
follow the aſſets, and make them parties, and demand an account 
againſt them,) yet the caſe of a partnerſhip is different; and bis 
lerdſhip thought, that though there were no ſuggeſtion of collu- 
fron in the bill, it would not be demurrable to; and obſerved, that 


many bills are brought in Chancery not only againſt repreſenta- 


tives, but alſo againſt any other perſons, who have poſſeſſed the 
ſpecific aſſets, and the ſurviving partner is often made a party 
that an account may be taken of the perſonal eſtate entire; and 
if the creditor's bill were diſmiſſed, it would preclude him from 
checking an account of the perſonal eſtate of his debtor, whoſe 
effects are in the hands of the ſurviving partner, which is a poſ- 
ſeſſion of a ſpecific part; and though there were no proof of col- 
luſion, an account was directed between the plaintiff in the ſecond. 
cauſe and the ſurviving partner. Newland v. Champion, 1 Ve. 105, - 

34. On the defendant's marriage with her late huſband, he 


and his father promiſed to ſettle an eſtate on her in conſideration 


of the marriage and 1000, portion; but as 'ſhe reſuſed to let 
the father have the portion, he ſaid ſhe ſhould have none of his 
lands, and would not ſettle them upon her, but conveyed them 


to his fon in fee. The ſon, ſeven you afterwards, being in- 


debted, ſettled the eſtate upon her for a jointure, and then in 


Arid ſettlement, and died. His creditor brought this bill againſt 


the widow and infant ſon for ſatisfaQion of his debt. Lord 


| Hardwicke, C. held this to be clearly a voluntary ſettlement, and 


fraudulent and void in reſpeQ to bond · creditors; and though a 


_ diſtinQtion had been taken in ſome caſes between purchaſers on 


the credit of the eſtate, and creditors who had not the eſtate par- 


ticularly in view, latter caſes do not go on that diſtinction; ſo 


that though it were hard, the ſettlement was void againſt the plaĩn- 
tiff. Beamont v. Thorpe, 1 Vef. 27. 3 
35. A bill will lie for ſatisfaction of a debt out of. aſſets real 


"and perſonal, which debt may be created voluntarily by the teſta- 


tor; for though a party cannot come into equity to ſupply a de- 


fect in a voluntary deed without conſideration, or in many in- 


ſtances cannot come for ſpecific performance of ſuch agreement, 


yet if he has a ſpecialty, he does not want proof of confideration, 


ut may come into equity as well as law to have fatisfaction-for 
that debt on that ſpecialty out of aſſets, and then the court will 
not fend it to law, but will judge whether he has a ſpecialty or 
— N | Na4 - not. 
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not. Indeed, if it appears doubtful to the court whether it is a 
ſpecialty, on which an action at law could be maintained, or the 
damages ſo uncertain that they could not be ſettled without the in- 


| tervention of a jury, the court will, as in other caſes, have the aid of 


a court of law; but, unleſs ſuch a neceſſity exiſt, will not fend it 
to law to make two ſuits out of one. Laid down by Lord Hara- 
wicke, C. in Williamſon v. Codringten, 1 Fef. 514. | 
36. 4. and B., partners, borrowed of C. at two different 
times 1000/., for which they gave two joint bonds, with condi- 
tion that if they, or either of them, their or either of their heirs, 
executors, adminiſtrators, &'c. B. diſſolved the partnerſhip, and 


diced; C. afterwards died; and A. becoming bankrupt, C.'s re- 


atives filed a bill againſt the repreſentatives of B. for a ſa» 


tisfaQtion of thoſe debts out of his real and perſonal aſſets. Lord 
+ Hardwicke, C. held, that as the bond was joint only, the legal con- 
ſequence was, that the remedy ſurvived by the death of one of the 


obligors ; but that if there were no colluſion between the ſurviving 
obligor and obligee, equity would ſet up his demand againſt the 


heir and executor of the deceaſed partner, the real to be liable 


only in default of perſonal affets. That the bond in this court is 
conlidered as an agreement in writing, and therefore though the 


obligation and penalty are gone by the legal demand being gone, 


yet the condition, taking it altogether, is in equity conſidered as an 
agreement to pay the money, and that under hand and ſeal, 
Biſhop v. Church, 2 Veſ. 100 & 371. 

37. Bill by creditor by clegit to ſet aſide a fraudulent convey- 
ance. It was objected, that he might have gone to law, and 
brought ejectment on the elegit and inquiſition. But Lord. Hard- 


evicke, C. obſerved, that if he had done ſo he might have failed by 


the proof of a partial real conſideration ; but notwithſtandin 


that, it might be ſtill a conveyance in fraud of creditors, if it 


were. done without delivery of poſſeſſion; that where a ſubſe- 
quent purchaſer for a valuable conſideration would recover the 


_ eſtate, and ſet aſide or get the better of a precedent voluntary 


conveyance, if that conveyance were fairly made without actual 
fraud, the court will ſay, take your remedy at law; but wherever 
the conveyance is attended with actual fraud, though the poſſeſ- 
ſion may be recovered. at law by ejectment, a party may come 


into this court to ſet aſide the conveyance, which is a diſtinction 
between actual and preſumed fraud from its being merely a con- 


veyance. Bennet v. Muſgrove, 2 Ve. 51. 


38. Bill by the principal debtor to ſtay proceedings in an ac- | 
tion at law having been diſmiſſed, the bail brought another bill 
for the like injunction. Lord Hardwicke, C. faid, he never knew 


an. inſtance of a new bill by the bail to the action, where the 
equity had been determined as to the principal But if there 


were 2 colluſion, or charge of colluſion in the dill, between the 
princips) defendant at law and the plaintiff at law, whereby the 

Injunction. was diſſolved, in order to charge the bail, the bail 
might take up the equity, which then would be a new equity: 


but 


? 
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t in this caſe there was no pretence for it, and therefore he dif. 
olyed the injunction abſolutely. Anonymous,” 2 Veſ. 630. 
39. The rules of the Court of Chancery are eſtabliſhed as far 


as they can be in favour of juſt creditors, and to prevent perſons 


having powers from diſpoſing thereof voluntarily to defeat credit- 


ors, and the court has extended it of late; and though an un- 


fortunate inſtance may ariſe in the caſe of children, for whom 


parents are bound by nature to provide, it is impoſſible to ſay the 


conſideration in reſpe of them is of ſo high a nature as that of 
ing juſt debts ; and therefore the court never prefers them to 
Juſt creditors, who might otherwiſe be defeated of a ſatisfaction 
for their demands. Per Lord Hardwicke, C. in Lord Townſhend v. 
Windham, 2 Vf. 10. 3 
40. A voluntary conveyance, though not fraudulent, is void 
againſt a ſubſequent purchaſer for a valuable conſideration, and 
alſo againſt creditors, if their debts exiſted at the time; but if the 
conveyance be to a child, and no fraud, it is good againſt ſubſe- 
quent creditors. Bid. 


41. Where the huſband borrows a ſum of money for his own 


uſe, and the wife joins in a mortgage of her jointure, or there being 


no ſettlement, mortgages her eſtate of inheritance for the repay- 


ment of it, her eſtate ſhall be a creditor on the huſband for that 
ſum ; but it ſhall not be ſo, if, at the time ſuch mortgage or ſecu- 
rity is made, a ſettlement is made either before or after marriage z 
and leaſt of all in the preſent caſe, inaſmuch as the greater part 
of the money borrowed was to diſcharge a debt due from the wife 
dum ſola. And if the creditors had ſued the huſband on his bond 
for payment of the money and performance of covenants, and he 
had applied to the court to be repaid out of the wife's eſtate, Lord 
Hardwicke was of opinion the court ,would have relieved him. 
Lewis v. Nangle, Ambl. 150. 2 Fonblanque, 292. 294. Clinton 
v. Hooper » ro. Rep. 201. 

42. L * purchaſers of an eſtate ſubject to mortgages contracted 
by the former owner, take upon themſelves each his ſhare of the 
mortgages, and covenant with each other for the payment of them 
reſpectively, ſuch covenant does not bind their perſonal eſtates in 
the firſt inſtance; as where an eſtate deſcends ſubject to a mort- 
gage, and in the aſſignment of the mortgage the heir at law cove- 
2 pay, ſuch covenant ſubjects his perſonal eſtate only col- 

erally. | 
_—_ to the ſtatute againſt fraudulent deviſes, the deviſee of 
mortgaged lands could not take in prejudice of ſimple contract 


creditors. He mult have applied to the court for the benefit of 


the deviſe, who would have impoſed on him terms in favour of the 
ſimple contract creditors, namely, that they ſhould ſtand in the 

place of the ſpecialty creditors. Es 
A mere ſpecialty. debt is no lien on land in the hands of the 
obligor, his heir, or deviſee; whereas a mortgage is a lien, and an 
oftate in the land. Forrefter v. Lord Leigh, Ambl. 171. 
: | 43» M 
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43. Where the owner of an eſtate became entitled to a ſum of 
money charged _ it, and ſecured by a term of years, Lord 
2 C. determined the charge was annihilated in equity 
efit of the eſtate and heir at law; but obſerved, that 
to the principle of his deciſion there are two exceptions; 1½, In 
favour of creditors arifing from the power, and juſtice of the 


court, correcting the illiberality of law in regard to them, namely, 
that a man may die inſolvent leaving a very good eſtate; 2dly, In 


favour of infants. That courts of law cannot look into rights, or 
beneficial intereſts. It merges eſtates lying in the ſame perſon, but 


cannot where they lie in different perfons, Equity does not re- 


gard that, but looks into the beneficial intereſts and views of 
parties, whether the eſtates are ſtrictly in the ſame perſon, or in 
different perſons. His lordſhip alſo held it to be clear, that if an 
heir inherits a mortgaged eſtate, and makes the debt his own by 
covenant and bond, a new * of redemption ariſes, and his 
perſonal eſtate is liable to pay; that by his act he wills it to be ſo, 
Donifthorpe et Ux. v. Porter, Ambl. Goo. | 


out. Hall uſed to refer the tradeſmen's bills to Brooke, who ated 
as his clerk, and examined them; and as he lived at a diſtance from 
Hall, he ufed to give the tradeſmen a certificate as ſoon as he had 


| ſettled them, when Hall immediately diſcharged them. The 


prongs, eight or nine months after the ſhip had failed, delivered 


His bills. Brooke ſigned the certificate, when the plaintiff gave a 


receipt for the money. Four days afterwards the plaintiff applied 
to Hall for the money, who paid him a large ſum, on a gene 


account, (as he dealt with him in reſpect to other ſhips,) and in- 
Adorſed on the certificate, . Nat paid.” In about a fortnight after 
the ſigning of the certificate Hall died inſolvent. Bill againſt the 
defendants, as part-owners of the ſhip, to have the receipt de- 


fivered up, and to be paid the bills on her account. Lord Hard- 


avicke, C.—It is clear the work was done, and the goods delivered 
on account of the owners. In a foreign country, by the maritime 
law, the plaintiff would have had a lien on the ſhip. The huſband 


is only a ſteward, and in this inſtance was huſband to a great 
many ſhips. Large ſums are expended in fitting out every thip; 


and it would be a ſtrange abſurdity to ſay, that credit for thoſe 


ſums is given to the huſband only. It is not given to him, but to 
the owners, and conſequently they are liable. The plaintiff ap- 
Rn payment to Hall, as their ſteward. And this caſe differs 
m the ſuppoſed cafes of bank notes, goldſmith's notes, and bills 

of exchange, fince there a new contract ariſes with a third perſon, 
no new contract is made with the ſteward. As to the re- 
ceipt, if it had been given to the debtor himſelf, it would not have 
been a diſcharge of the debt unleſs it had been actually paid, and 


fits being given to the debtor's ſteward, or agent, makes no diffey- 
ence, unleſs it be done with a view of defrauding the debtor. The 


a | caſe 


44. Hall deceaſed was huſband of an Foft India ſhip, and em- 
ployed the plaintiff, a dealer in iron, in furniſhing and fitting her 
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Creditor and Debtor. 
caſe might have been different if the owners had uſed diligence in 


g calling Hall to an account, and allowed the money on this receipt 


as it would have enabled Hall to impoſe on the owners. And i 
the plaintiff has been negligent in calling for his debt, the defend- 
ants have been equally ſo in not calling Hall to account. Where 


it is uſyal for a ſervant to pay the tradeſmen's bills at a certain 


% 


time, if they give a receipt without receiving the money, and the 
Maſter allows ſuch receipt in his account with his ſervant, they are 
bound by the receipt, and cannot reſort againſt the Maſter. Tal- 
fon v. Hallett and others, Amb. 269. 


45. Bill by the aſſignee of a legacy of 4007. for payment of the 


ſame with intereſt againſt the executor, who alleged, that the 


+ plaintiff was indebted to him on a partnerſhip account, and for 


money lent, and inſiſted, that he was not obliged to pay more than 
what ſhould be due on the balance of accounts : but Sir Thomas 
Clarke, Maſter of the Rolls, held, that there could be no ſet-off in 
this caſe; for a demand in one right cannot be ſet off againſt a 
demand in another. Whitaker v. Ruſ>, Ambl, 407. 

46. After judgment on bond, and nulla bona returned on a fferi 
facias, the plaintiff filed a bill to have ſatisfaftion out of ſtock 
belonging to the defendant in the name of truſtees; before the 


anſwer was put in, the plaintiff took the defendant on a ca. /a., on 


which he was then in cuſtody. Bill diſmiſſed, Lord Hardwicke, C. 
obferving, that where there is an equitable demand, and the party 
1s taken in execution on a decree, this court will notwithſtandi 


iſſue all its proceſs againſt his lands and effects, the body being 


detained there, not as at law, for ſatisfaction, but for the contempt, 
That the bill was not founded on an original equitable demand, 
but brought, that the court might reach what the common law 


could not. It was true, the ſtock was not liable to the fiers faciar, 


but if it had been in the defendant's own name, the taking of his 
perſon had protected it. If the plaintiff had not taken out a ca. /a. 
this bill would have been proper. Horn v. Horn, Amb. 79. Sed 


vid. 2 Anfir. Rep. 384. infra. 
47. Lord Hardwicke, C. ſaid, that creditors cannot ſue an ad- 


miniſtrator on bonds taken by virtue of fat. Car. 2., for ſuch bonds 
are intended only for the benefit of the legatee, the next of kin, and 
perſons entitled to the reſidue. But a bond given on grant of ad- 
miniſtration, pendente lite, is not within that ſtatute, and it is diſ- 
cretionary in the creditor to ſue upon it. Wallis. v. Pipon, 
Ambl. 83. * | 
438. Tenant in tail of an eſtate charged with portions to his 


ſiſters, and ſubje to a mortgage, ſuffered a recovery, and made 


his will, whereby he directed his eſtate to be ſold for payment of 
his debts. A bill was brought in the court of Exchequer by two 
or three creditors, on-behalf of themſelves and the other itors, 


and a decree obtained for taking account of debts, and ſale of the 
real eſtate. Several other creditors brought another bill in the 
\ court of Chancery for the ſame purpoſe, and it was * that 


the court ought not to make a decree, but ſhould ſend 
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to come in under the decree in the Exchequer. But there being a 
ueſtĩon in the cauſe reſpecting the quantum of the portions, and 
* court of Exchequer not having determined it, Lord Henley, C. 
on the ground that the decree was not complete, proceeded to hear 
the = Coyſgarne v Jenes, Ambl. 613. wa 
49. Mico was general agent in England for Watkins a merchant 
abroad, and at different times had received conſiderable conſign- 
ments of goods, and on the balance of account was in diſburſe, 
when Watkins conſigned to him a parcel of logwood, for which he 
paid the charges, &c. Watkins coming to England, Mico ſaid, as 
he was here, he might diſpoſe of the goods himſelf. Watkins ac- 
cordingly employed a broker to ſell them, and Mice told the broker 
that Watkins intended to fell them himſelf to ſave commiſſion, and 
Mico gave orders to deliver the goods to that broker. The broker 
ſold them, and made out the bills of parcels to Watkins, with whom 
he opened an account, but took no notice of Mics. The 
having been ſold, Mice began to ſuſpect Watkins's circumſtances, 
and reſorted to the broker to know whether he had opened an 


account with Watkins. Lord Hardwicke, C., after conſulting four 


merchants who attended in court, was clearly of opinion, that if 
there is a courſe of dealing, and general account between the mer- 
chant and factor, and a balance is due to the factor, he may retain 
the ſhip, and goods, or produce, for ſuch balance of the general 
account, as well as for the charges, cuſtoms, &c. paid on account 
of the particular cargo, and that equally whether, the goods re- 


main in ſpecie, or are turned into money; but his lordſhip was 


alſo of opinion, that if the merchant comes over, and the factor 
delivers the goods up to him, by his parting with the poſſeſſion he 
parts with the ſpecific lien, and that Aico had done ſo under the 
circumſtances ſtated. That the ſpecific lien, as to the cuſtom, 
charges, &c. continued, and even the law would have allowed it, 
if the goods had remained in ſpecie, and that the goods having 
been ſold made the caſe the ſtronger, but that latter point was not 


| before his lordſhip, having been determined by the Maſter of the 
Rolls, and acquieſced in by both parties. Kruger v. Wilcox, 


Anl. 252. | | — 
50. Lord Camden, C. held, that here a bill is brought by cre- 


ditors for the ſale of an eſtate to pay debts, and all the parties 


have put in their anſwers, and ſubmitted to the juriſdiction of the 
court, the heit at law, or deviſee, cannot ſell without the privity 
of the court, or of the creditors : that where the charge is gene- 
ral, the purchaſer is not bound to ſee to the application of the pure 
chaſe-money before the commencement of a ſuit, yet ſubſequent 


to it he is bound, and it is a general rule, that an alienation pen- 


dente lite is void. Walker v. Smalwoed, Ambl. 676, 

Sr. Bill by the creditor of a principal in a promiſſory note, 

payable by inſtalments, againſt the adminiſtratrix of a ſurety who 

joined in the ſame. The principal had been diſcharged by the 
inſolvent debtors' act. Previous to the time of his diſcharge, one 

payment had become due, and the reſt ſince. The 1 
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Rolls made the common decree for payment by the ſurety, and 
that ſhe ſhould have a remedy overagainſt the principal, And on 


appeal Lord Hardwicke, C. decreed, that the adminiſtratrix ſhould 
have a remedy againſt the principal's eſtate and effects, except his 


wearing apparel, for the money due on the firſt inſtalment, and 
the common decree for the reſt, Sir Daniel O'Carrell's Caſe, 
Ambl. 61. | | 


» $52. A daughter is entitled to a portion ſecured on land. She 


marries clandeſtinely in the lifetime of her father, who, before his 


death, ſecures the portion to the huſband, on condition of his 


making a ſettlement. And per Lord Chancellor—Suppoſe the 


money had been raiſed, and paid in the lifetime of the father, 


and the ſettlement made on her in conſideration of it, it would 
have been good againſt creditors. After the death of the father, 


the truſtees ſeeing a ſettlement made, have paid the huſband the 


money. It would be the hardeſt caſe in the world to ſay, that, 
under theſe circumſtances, the wife ſhould loſe the benefit of this 
ſettlement, by its being conſidered as fraudulent againſt the cre- 
ditors of the huſband: Wheeler v. Caryl, Ambl. 121. 

53> Where there'is a truſt or deviſe for payment of debts ge. 
nerally, a purchaſer is not obliged to ſee to the application of his 


money, as he is where there is a ſchedule, or particularizing of 
the debts. In this cafe the eſtate was ſubject to the payment of 
legacies as well as of debts, but that did not make the purchaſer - 


anſwerable for the diſpoſition of the money, becauſe the legacies 
could not be paid without the debts, and they were not ſpecified. 


This rule does not extend to caſes of colluſion between the pur- 
chaſer and the truſtee, or executor, Rogers v. Shillicorne, - 


Ambl. 188. : 

54. M. K., 19th November 1720, drew a bill of exchange on 
Lord Montgomery for 5001., payable to Dundas or order. It was 
indorſed to plaintiff. Lord M. accepted it, but it was afterwards 
proteſted for non-payment. In April 1747 Lord M. died, having 
deviſed his real eſtates in truſt to pay his juſt debts. Bill to be 
ſatisfied the 5007. under the truſts of the will. Lord Hardwicke, 


C. obſerved, that if the cauſe had turned on the point, whether a 


demand barred by the ſtatute of limitations was revived by the 
truſt, he ſhould, ſince the caſe of Lord Szafford, (which in ſome 
meaſure ſhakes former caſes in the affirmative,) have been under 
ſome difficulty to determine it. That it was going a great way to 
let in debts which are barred by ſtatute to affect real eſtates by ſuch 

neral words; but, in this caſe, the preſumption of payment 


from length of time was ſo ſtrong, that he would not ſend it to 
law to be tried, and the rather as this was a mercantile tranſaction, 
which ought to have been purſued with expedition, and the plain- 


tiff had a right to demand the money of three perſons: that it was 
a us rule to lay down, that a creditor may claim a debt 


V. | Poxwis, Ambl. 231. 
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after thirty years, though no demand was made of it, and the 
debtor viſible, and eaſy of acceſs. Bill diſmiſſed. Oughter/oney 


55. Winifred | 
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38. Winifred Wareham by her will directed her debts to be paid, 
and gave ſeveral legacies; and in order to raiſe money for thoſe 


nts, ſhe directed her eſtate at Benwill to be ſold, and ap- 
nted A. and B., whom ſhe made her executors, to ſell, let, or 


ſet to ſale both her eſtates ar Benwill and Hlmingſtone. Bill by 
panes on behalf of herſelf and other creditors and legatees, to 


ve the will eſtabliſhed, and the truſts performed, and the power 
executed, and to be paid their debts and legacies. The plaintiff 
Foone, and ſeveral other of the creditors were papiſts; and it was 
objected, that their claim was oppoſed b * 
againſt papiſts. The court directed a caſe for the opinion of the 
court of B. R., who certified they were of opinion, that a creditor, 
who is a papiſt, is entitled to receive his debt out of the money 
which has arjſen by ſale of the teſtatrix's real eſtate, according to 


© the appointment by her will. And the cauſe coming on again 
before the Lord Chancellor on the above certificate, directions 


were given accordingly.  Foone v. Pinkard, Ambl. 320. Foone v. 
Blount, Ambl. 767. 


56. A tenant for life paying off a charge, without taking an 


aſſigument, is in general a creditor for the ſum ſo paid ; but where 


tenant in tail pays off a charge, he is not conſidered as a cre- 
ditor, becauſe he may make himſelf abſolute owner of the eſtate. 


Jones v. Morgan, 1 Bro. 218, 219. | 
57. On a ſuit inſtituted by truſtees there was a decree for pay - 


ment of debts, c. Proceedings were had under it, but no report 


was made; a creditor proceeded at law againſt the executor : 
After filing the bill, injunction obtained for want of an anſwer ; on 


me wing cauſe againſt diſſolving the injunction after the coming in 
of the anſwer, on the part of the defendant, it was attempted to diſ- 


tioguiſh this caſe from a decree at the ſuit of creditors againſt an 
executor for an account of teſtator's perſonal eſtate ; but Lord 


Thurlow, C. thought there was no difference; for the creditors 
here may come in before the Maſter ; and the reaſon why the in- 
junction is granted is, that this court, having taken the fund into 
its own hands, will not permit the executor to be ſued at law. 


Rule diſcharged. "Brooks & Ux. v. Reynolds, 1 Bro. 183. 


58. Eſtates charged by will with the payment of debts, were 
| ordered by Lord „C. to be ſold, if neceſſary, the heir ar 
law being in the Zoft Indies, and the deviſee inſane. Williams v. 


Whinyates, 2 Bro. 399. 


59. Motion for an injunction on the merits on the coming in 
of the anſwer. The bill ſtated, that plaintiff was an American. 


loyaliſt, and his eſtates were confiſcated and veſted in the ſtate 


ſold for payment of his debts; that in 1769 he became bound to 
defendant's teſtator to ſecure the payment of 200. currency and 


bei that taſtator- in his Uiferime; and defendant Gnre this * 
death, might have claimed, and ſtill may claim, the debt under the 
aid act, and obtain ſatisfaction for 


died before the act of 9 or if defendant was in any 
| * 2 | way 


ſtatute of V. 3. 


ſame; or if the teſtator 
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way diſabled from making ſuch claim, yet the parties beneficially - 
eutitled under teſtator's will were at the time of paſſing the a 
ſubjects of the American ſtates, and might have claimed the ſame ; 
that defendant hath commenced an action againſt plaintiff in B. R. 
The bill prayed an injunction. Anſwer admitted teſtator's death 
before the ſaid diſturbances, but ſtated, that defendant having 
taken part with this country was equally obnoxious to the 
Americans, and that he was obliged to take refuge here, and as he 
believed his eſtates were confiſcated, and himſelf declared guilty 
of high treaſon, Per Lord Thurlow, C.—lt is impoſſible for the 
court to relieve plaintiff againſt the acknowledged right of the de- 
fendant to ſue. If this caſe had been made out to the extent, that 
a loyal ſubject of the American ſtates had made himſelf a p 
to the confiſcation of this property, and had under that 33 
ſion money in his hands applicable to the payment of this de- 
mand, and yet maliciouſly ſued the plaintiff, it would bear an argu- 
ment. But can it be argued here, that he has a right to a particular 
fund? and if not, how can it be conſonant with natural juſtice to 
parent him from ſuing on a contract in its own nature tranſitory? 
he motion ſtanding over, the money was paid. Kempe v. Antill, 
2 Bro. 11, Vide infra, Peters v. Erving, & Wright v. Nutt, 558. 
| Go. Mortgagor ſells the mortgaged premiſes. The vendee 
pays off part of the mortgage-money, and dying, his repreſenta» 
tive pays off more. Mortgagee files a bill of forecloſure, and 
obtains a decree; and being in poſſeſſion dies, and the premiſes 
not being equal in value to the mortgage-money, his executors 
put them up to ſale by public auction, and the eſtate is bought in 
y a truſtee for them at 400/. Notice of the ſale was given to 
the mortgagor's executor. ,'The defendants, as executors of 
mortgagee, afterwards' bring an action againſt the executor of 
e on the bond for the remainder of the mortgage- money 
unſatisfied by the ſale of the eſtate, and obtain judgment. The 
mortgagor's executor files a bill for injunction. d Thurlow, C. 
ſaid, as it was a new caſe he would grant an injunction on con- 
dition of the plaintiff's bringing the money into court; but his 
opinion was, that the s- had a right to proceed at law. 
Plaintiff declining bo pring in the money, injunction was refuſed. . 
Tooke v. Hartley, 2 Bro. 125. 
61. In a ſuit by creditors, on reference to the Maſter, it - 
peared that the executors of A. had brought an action againſt the 
executors of B. on B.'s bond; that defendants pleaded judgment 
recovered on a bond and plene adminiſtraverunt, except as to a ſum . 


inſufficient to diſcharge the judgment; that the executors. of 4. 


had taken a judgment quando acciderint; and it alſo appearing 
that the bond to A. had been given for money at 8 per cent. in- 
tereſt, the Maſter diſallowed che claim of A. s executors as uſu- 


rious. On exceptions to his report, Lord Thurlow, C. ſaid, that 


the Maſter in references of this kind goes upon the ſame rule 


that the court itſelf goes upon, and the court would not ſet the 


judgment aſide but on payment of the money actually due. B. s 


Freditors may do before the Maſter all they could have done 125 
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bill filed by them againſt the judgment-creditors, but that they by 
a bill could diſplace the judgment only on doing what was juſt. 
Judgment therefore obtained by A.'s executors muſt ſtand for 
the money actually paid, with legal intereſt. Scott v. Neſbit, 
2 Bro. 641. | he” boy . 

62. Where a creditor may obtain warrants for payment of a 
debt due from an American loyaliſt out of his eſtate in America, 


he is bound, on being referred to that property by the debtor, to 


make it as available as he can; if, indeed, the creditor does not 
know of ſuch property, no laches can be imputed to him for not 
applying to a fund of which he is not informed, and therefore he 
ſhall not be reſtrained by injunction from proſecuting his claim 
in this country, although the debtor ſhall be allowed to make uſe 
of the creditor's name to obtain the warrants to make them as 


available as poſhble. Peters v. Erving and others, 3 Bro. 54. Vide 
ſupra, Tempe v. Antill, 5 57. 


63. The property of the plaintiff's teſtator in America having 
been confiſcated, ſubject to his debts, Lord Thurlw, C. held, 
that a creditor there wag bound firſt to reſort to that property for 


the payment of his debt, before he could ſuc the plaintiff here. 


Wright v. Nutt and anther, 3 Bro. 326. 


64. Although a court of law may permit a declaration on a 
bond which is loſt, har does not deſtroy the concurrent juriſ- 


diction of the court of Chancery. Atkinſon v. Leonard, 3 Bro. 
218. | | | 


65. Where a ſum of money was in court to be laid out in 


lands, which when purchaſed would be ſubje& to the bond-debts 
of teſtator, it was argued on the part of ſuch creditors, that it 
would be much more convenient to all parties to have the debts 
paid out of that money, than to have it laid out in land, which 
would be liable to be again ſold for the payment of debts. And 
Mr. Juſtice Buller fitting for the Lord Chancellor decreed them 
to be ſo paid. Cattell v. Money, 3 Bro. 256. 

66. Bill by creditors againſt the executor, heir, and purchaſer 
of a real eſtate charged with payment of debts. Motion for an 
injunction to reſtrain the purchaſer from paying the purchaſe- 
money to the heir. Affidavit that there was little if any other 


fund for payment of debts. Defendant had not anſwered. In- 


junction ordered till anſwer or further order. Green v. Lower, 
3 Bro. 217. | | | 

557. Bond given by defendant to f., who aſſigned it to plain- 
tiff. A. died, and there was no adminiſtrator. Plaintiff moved 
for a ne exeat regno againſt defendant, on affigavit that he was 


going abroad, and in order to give plaintiff time to take out ad- 


mĩniſt ration to 4. Lord Chancellor refuſed the order, becauſe 
the ſuit without the repreſentation of the -obligee muſt be diſ- 


miſſed for want of parties, Ray v. Fenwick, 3 Bro. 2 IH 


68. Bill by the creditors of A. for an account of 


On che hearing the uſual accounts were directed. Before any 
_ account taken the ſaid creditors file a bill againſt the repreſenta- 
tives of B., under whobe wit 2; was ene! 
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of B. eſtate. Per Sir P. Arden, M. R. —If ſuch à ſuit were 
maintainable, it would be competent to any ſimple contract-cre- 
ditor of A. to file a bill againſt the repreſentatives of B., if A. 
were one of the reſiduary legatees of B., and B. might be ſo of 
ſome other eſtate, which the creditor of A. might as well follow. 
Every individual debtor to the fund would be Iiable to ſuch ſuit, 
which would load the records of the court, and deſtroy the pro- 
perty. If colluſion of the executrix were alleged, and proved, 
that might ſupport ſuch a bill. Bill diſmifſed with coſts. Elmſlie 
and others v. M*Aulay and others, 3 Bro. 624. Vide Utterſon v. 
Mair, infra, 562. * A 

_ 6g. Bill ſtates plaintiffs to be judgment-creditors in Jamaica, 
that there were prior — . and that the eſtate 2 con- 
veyed to truſtees for fraudulent purpoſes. General demurrer 
thereto, and it was allowed by Lord Thurlow, C., becauſe the 


and if it were the ſame with that of a judgment here, the lands 
were open to plaintiffs, and they might take them by elegit; and 
as to the bills, ſtating that they were protected by other judgments, 
that * a of equity. Cathcart v. Lewis, 3 Bro. 516. 1 Pe. 
Jun. 463. S. C. | 
70. Defendant brought an action againſt plaintiff as admini- 
ſtratrix; ſhe pleaded plene adminiſtravit, and filed a bill for an 
injunction to ſtay the plaintiff's proceedings at law. A bill hay- 
ing been filed for an account, and a decree quad computet, on the 
day on which ſhe had pleaded the ſaid plea, it was held that an 
injunction ſhould iſſue to ſtay trial, as well as execution; but 
Chancellor ſaid, as the action commenced before the bill filed, 
the creditor if he came in under the decree, and diſcontinued his 
action, ſhould be entitled to prove his coſts at law, in addition to 
his debt. Goate v. Fryer, 3 Bro, 23. | | = 
7. Equity will. relieve the defective execution of a power, 
where there is any fraud, or accident, or valuable conſideration. 
But there is a great difference between a defeQtive execution of a. 
power, and where the power was not executed at all, Nor will 
equity, even in fayour of creditors, execute a power which the 
y himſelf has omitted to evecuſay wet if a power be executed 
an favour of a volunteer, though a „it ſeems agreed by all 
the caſes, that the money ſhall be aſſets tor the benefit of cre- 
ditors. 1 Fonblangue, 316, 317. and the caſes there cite. 
72. Where the election of a creditor to proceed againſt the 
durety would leave the ſurety without remedy againſt the effects 
af the principal become bankrupt, ſuch election ſhall be con- 
trolled. So ſhall it be cantrolled where an American ſubject might 
reſort to a fund conſtituted by the confiſcation of the- property of 
this debtor, an American loyaliſt, from which fund ſuch debtor and 
ther creditors of ſuch-debtor are excluded. 2 Fonbl. 302. _ 
* 12 A mortgagee. without notice of an old ſettlement adjud 
to be entitled to his remedy again the ſettled eſtate, altho 
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the other lands 2 in the mortgage were ſufficient to ſa- 
tisfy his demands. Bag v. Moore, 1 Bro. P. C. 868. 
74. Huſband and wife brought ejectment for the recovery in 
right of the wife, of an eſtate, and employed A. as their attorney 
to on the action. The huſband died, pending the action; 
the wite requeſted A. to proceed in the cauſe, and alſo to defend 
an ejectment brought againſt her, in reſpect to other lands; and 
judgment being given in both theſe aCtions againſt her, ſhe di- 
rected A. to bring writs of error to reverſe thoſe judgments. 
Some differences afterwards arifing between her and A., ſhe re- 
fuſed to pay ſo much of A. s bill as related to buſineſs done in the 
lifetime of the huſband, inſiſting that, though ſhe was his admi- 
niſtratrix, ſhe was not liable, having no aſſets; and on As 
bringing an action againſt her, the filed a bill in the Exchequer 
for an injunction to ſtay his proceedings at law. After anſwer, 
he proceeded in his action, and recovered judgment, and the 
Court of Exchequer refuſed ro grant an injunQtion to reſtrain his 
proceeding at law on the judgment, and on her appeal the ſame 
was diſmiſſed with 20/. coſts. Hamilton, Ducheſs of, v. Incledon, 
2 Bro. P.C. 118. | 


75. By the laws of Antigua, all the ſtock, erections, and build- 


ings upon a plantation are ſubject to the owner's debts, except 
negroes and other ſlaves, who are conſidered as affixed to the free- 
hold, and cannot be fold for payment of debts, unleſs there be a 
deficiency of general aſſets. IMeynell v. Moore, 3 Bro. P. C. 289. 
176. Choſes in action may be aſſigned by a huſband for the fatiſ- 
faction of his juſt debts, although no ſettlement was made by him 
on the marriage. Paſchall'v. Thurflon, 4 Bro. P. C. 168. | 
77. There being accounts current between A., and B. who was 
2 banker, A. gave a caſh-note to C. ſor 5000/., and mortgaged 


his eſtate. to B. as a collateral ſecurity ſor the money. C. kept 


the note in his poſſeſſion; and after the mortgage was forfeited, 
B. became bankrupt. A. brought a bill for relief againſt B. the 
mortgagee, on the ground that C. neglected to turn the note 
into money. It was held, that A. 's eſtate was liable to pay the 
principal, and intereſt due on the note. Lale v. Maſon, 4 Bro. 
* 05 7 + | | phy 
178. 2 gave B. a promiſſory note for 6r0/. as the difference in 
ſome ſtock- jobbing tranſactions, and B. indorſed the note to C., 
who, was ignorant of the original conſideration of the note, and 
to whom B. was indebted to a larger amount, and gave credit to 
B. for the value in account. It was held, that C. being a'bond 
de holder of the note, was not affeted by the conſideration for 
7 it had been originally given. Dunbar v. Wilſon, 6 Bro. 
C. 6. N | | 1 
709. Where bail in error had been obliged to pay the bond on 
hich the action was brought, their demand was held, on mar- 
ſhalling aſſets, to be clearly a ſimple contract debt. Goodman v. 


A Purcell, 2 Anfiruther's Rey. 548. | * 
5 | 1 — 80. A. 


marriage, by which 2 
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80. A. by deed, executed 19th May 1984, conveyed a houſe 
and chattels to B. in truſt, as to one moiety for certain ſcheduled 
creditors, and as to the other moiety, for 4.'s own benefit. C., 
a certain creditor not in the ſchedule, ſued A. on a demand, hich 
aroſe in 1770. Some time previous to the execution of the deed; 
there was a treaty for ſatisfying C.'s debt in a particular mode; 
which broke off; but it did riot appear that C. threatened to ſue 
A. for this debt, or that the ſcheduled creditors had any notice of 
it before the execution of the ſaid deed. C. recovered judgment 


againſt A., and took the chattels in execution in the hands of B., 
who ſued the ſheriff's officer, and recovered at law. Motion in 


B. R. to ſet aſide the verdict : the rule diſcharged, and the verdict 
ſtood, Bill in Exchequer for an injunction, on the ground that 
the deed was void againſt creditors in reſpect to the moiety re- 
ſerved to A., and that the fund in the truſtee's hands was ſubjedt 
in equity to the debt, Macdonald, C. B. and the other Barons, 
held the firſt point to be completely ſettled by the deciſion of the 
court of B. R., which excluded the exiſtence of any fraud on the 
face of the deed, and aCtual fraud was negatived by the findin 

of the jury; and as to the other point, that an execution . 
not ſometimes attach on account of the nature of the property, as 
on ſtock in the funds, or where it is in the hands of truſtces, as 
in this caſe, where B. held it in truſt for 4. and certain creditors, 
and could not conſiſtently with his truſt convert it, or ſuffer it to 


be applied to other purpoſes. Injunction diſſolved. Caillard v. 


Eftwick, 2 Anfr. 381. | 
81. A. tenant for life, with remainder to B. in tail, by fraud 


ured B. to join in levying a fine, and fold the land, and in- 


veſted the purchaſe-money in the funds, where it was clearly 
identified. A. died; and there was a deficiency of aſſets. The 
court held, that A. ſhould be conſidered as a truſtee to the 
amount, but as there had been no agreement to make this par- 
cular fund anſwerable, the charge was to be conſidered as ge- 
neral on the eſtate, not as a ſpecific lien. Newcomb v. Burdon, 
2 Anftr. 43. | 

82. Motion on behalf of one of the creditors, who had proved 
before the deputy remembrancer his demand on the eſtate in the 
cauſe, for leave to exhibit interrogatories to the plaintiff to diſcos 
ver the demands due from him to the eſtate refuſed, beciuſe each 


creditor might claim the ſame privilege. Bowen v. Webb, 


2 Anftr. 361. i 
83. The ſtatute 3 V. & M. e. 14. has put the heir and de- 


viſee exactly in the ſame fituation, and makes them both per- 
ſonally reſponſible after alienation of the eſtate, as if they till 
held it, and diſcharges bond fide purchaſers under either of them 
from all liability. Mathews v. Fones, 2 Anſtr. 506. 

84. Bill for au injunction againſt proceeding at law on a bond, 
Rating it to have been given on an agreement on the plaintiff's 


promiſſory note from the defendant at two years date. The note 


J. were to be ſecured to the plaintiff by 4 
OOo was 
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as unſtamped. Prayer, that plaintiff might have a valid note of 
the ſame import made to him before execution ſhould be taken 
out on the bond. The anſwer ſtated, that the agreement was 
not to pay the 200/. at all events, but to ſettle it on the marriage 
in-two years, if they ſhould be in want of it. On the cauſe com- 
ing to a hearing, on the anſwer, Eyre, C. B. held clearly, that an 
greement to pay, if the plaintiff ſhall want it, is in ſubſtance an 
Slolute undertaking, but that he was entitled to have ſecurity; 
only according to the agreement admitted, to be ſettled on the 
huſband and wife, which is materially different from the note 
given. The plaintiff not chooſing to have it ſettled, bill diſmiſſed: 
Aylett v. Bennett, 1 Anftr. 45. | 

85. A. a deviſee of eſtates in truſt to ſell for payment of debts, 
aſſigned them to B., who waſted the property. B. being deviſee 
in fee of other eſtates under the ſame will, conveyed part of them 
to A., to ſecure a ſum of money, the greateſt part of which was 
due to A. from the teſtator, the reſt from B. himſelf. The court 
directed, that A.'s intereſt ſhould be ſubject to the claim of the 
deviſor's ſpecialty creditors on morſhalling the aſſets, and to the 
legacies of the deviſor's daughters which were charged upon it. 
Hardwick v. Mynd, 1 Anſtr. 109. 
36. The loſs of an inſtrument with the common affidavit gives 
4 right to relief, as upon a bond, to a decree for payment. 2 J. 
un. 461. | 
i 87. Bill for a diſcovery, injunction, and delivery of a bill of 
exchange. Upon the anſwer, and evidence, the right was clear, 
and therefore Loughborough, C. refuſed a trial at law reſpect- 
ing it, and decreed the inſtrument to be delivered up with coſts at 
law, and in equity. Newman v. Milner, 2 Vef. jun. 483. 
388. A., a bankrupt, was indebred to plaintiff; but the debt being 
ſubſcquent to the bankruptcy, he was not permitted to come in 
under the commiſſion. After the death of the bankrupt, the 
8 recovered a judgment at law againſt her executor, and 

en filed a bill againſt him, and made the aſſi parties, as 
having in their hands a ſurplus, and prayed a diſcovery as to that, 
Marko that the aſſignee threatened 8 over the ſurplus to 


the executor, and that there was great reaſon to apprehend that it 


| would be loſt; that the executor was an improper perſon to be 
charged with the receipt, and therefore prayed an injunction to 
reſtrain them from paying the ſaid ſurplus, and him from receiv- 
ing it. Aſſignees demur both to the diſcovery and relief; and 
per Lord Loughborough,” C.—If this ſuit were to ſtand, the conſe- 

uence would be, that every creditor would be entitled to ſuch a 
din againſt every individual debtor, 'and the accounts would- be 
inexplicabte. Cui bono? In general, if there be a ſuſpicion that 


the executor is inſolvent, and'a proper caſe is made and _— 
"who is in 


the court will reſtrain him, and appoint à receiver, 
truth the executor, and the executor muſt allow his name to be 
uſed in bringing actions at law. On that fimple and ſhort appli- 
cation, the court will take care of the fund forthe creditors.” _ 


— 


Vide fupra, 5 58. pl. 68. [ts 1 
89. 4. pledged perſonal ſecurities with B. for a ſpecific debt. 
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the hearing, I muſt have diſmiſſed the bill againſt the aſſignees 
with coſts. Allow the demurrer. Utterſon v. Mair, 2 Veſ. jun. 95. 


There was afterwards a mortgage of a Weſt India eſtate, in which 
A. was one of three mortgagors, and B. one of three mortgagees. 
And after that, A. and his partner pledged with B. the ſame ſe- 
curities with others, for the balance of an account, of which the 
money due upon the mortgage made no part. Sir P. Arden, Maſ- 
ter of the Rolls, decreed, the tranſactious being diſtin, redemp- 
tion of the perſonal ſecurities, without payment of what was due 
on the mortgage, Jones v. Smith, 2 Vef. jun. 372. _ 4 
90. Where A. agreed to ſell goods to B. to be accounted for in 
part of a debt, and C. with notice agreed to ſell. the goods as 
Factor. It was held by Mr. Juſtice Buller, fitting for the Lord 
Chancellor, that C. ſhould not be allowed to retain for a debt 
due to him from A. Weymouth v. Boyer, 1 Veſ. jun. 416. 3" 
. 91. Any creditor may obtain an order for proſecuting a decree 
for an account. Creuze v. Hunter, 2 Ve. jun. 165. {oi 
92. The equity of redemption of a term cannot be taken in 
execution. Per Lord Thurlow, C. in Lyſter v. Dolland, 1 Veſ. 
Jun. 431. 5 | 2 
93. A creditor impeaching a ſettlement for fraud muſt put 
himfalf into a ſituation to complain by getting judgment for his 
debt, and ſtating that by the ſettlement he is defrauded ; held by 
Lord TBurlaw, C. Colman v. Craker, 1 Vef. jun. 161. - 
94. Choſes in action, as ſtock, debts, Oc. are not ſubjeQ to cre- 
ditors; N cannot be taken on a ſevari facias, nor touched in 
equity. 1 Yef.jun. Vids alſo infra, 572. | | 
95. A. and B. jointly confeſſed a judgment to C. for 4001. and 
afterwards filed a bill againſt him to ſet it aſide, on the ground of 
its having been unfairly obtained, and for an injunction, C. not 
having anſwered in time; an injunction iflued of courſe, but on 
utting in his anſwer, he moved to diſſolve the injunction, and 
10 informed that it was diſſolved, he took B. in execution on 
the judgment; but learning afterwards that plaintiffs, by filing 
exceptions to his anſwer, had revived the injunction, he imine- 
diately diſcharged B. out of . and the judgment being 
joint, it was contended that the diſcharge of one from the execu- 
tion operated at law as a diſcharge of both; and therefore A. and 
_ B. brought an audita guerela in B. K. to be relieved againſt the 
judgment, on the ground of ſuch. diſcharge, But on a bill filed 
by C. the court decreed, that they ſhould pay C. the whole 400%. 
with his coſts both at law and in equity, and ordered a perpetual 
injunction to ſtay all proceedings in the audita guerela. On ap- 
Peal, the decree. was affirmed, with 30/. colts. ,Clerke v. Moore, 
2 Bro, FP. U. 67. a * 180 12 5 I" | Ne 
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Nesse (B) Agreements between Debtor and Creditor, How 


far good and binding, 


1. * 2 debtor cleared by the inſolvent acts afterwards gives 2 
bond for the reſidue of the whole debt, it will be binding 
upon him. Ex parte Barton, 1 Ath. 256. 

2. It is a general rule of equity, that where a creditor agrees to 
take leſs than his debt, ſo that it be paid preciſely at the day, and 
the debtor fails of e he cannot be relieved, Ex parte 
Bennet, 2 Atk. 527. gh v. Barry, gz: 585. 

3. Lord Thurlow, C. held, that a ſurety, generally ſpeaking, 
may come into equity and apply for the 21 of compelling t 
principal debtor, for whom he is ſurety, to pay in the money and 


deliver him from the obligation; but the obligee having in the 


principal caſe done that very thing which the court would have 


compelled him to do, namely, brought his action; but contrary 


to the above-mentioned principle, and the faith of that action, 
having given credit to the principal debtor 9 84 the term origin- 
y ſtipulated in the bond, at the expence of the ſurety ; his lord- 
ſhip therefore decreed a perpetual injunction to reſtrain bim from 
ſuing the ſurety upon the bond. Nifet v. Smith, 2 Bro. 579- 
4. Where an obligee in a bond with a ſurety, without the pri- 
vity of the ſurety, took notes from the principal, and gave farther 


time, Lord Loughborough, C. held the ſurety to'be diſcharged, and 


obſerved, that the ſurety had a right the day after the bond had 
become due to come into equity, and inſiſt on its being put in ſuit; 
but the obligee had ſuſpended that till the time contamed in the 
notes ran out, therefore he diſabled himſelf to do that equity to the 
277 which he had a right to demand. Rees v. Berrington, 
2 V. jun. 540. | 8 0 
The creditors of plaintiff accepted a compoſition for pay- 
ment of their whole debts by inſtalments. The defendant had a 
bond from plaintiff for 6025 J., and the plaintiff requeſted him to 
8 bond for 3000 J. in part of his ſaid demand, and to give in 
that bond only under the compoſition, and a bond for that ſum, 


antedated, being executed to the defendant, he figned the compo- 


fition for that ſum, as being his whole dett. He afterwards ob- 


. tained a new bond from plaintiff for the reſidue of his demand, 
and having received all but the laſt inſtalment under the compo- 
_Gition, the laſt being refuſed, unleſs he gave a receipt in full, 

he entered up judgment on the new bond. Iajunction granted 
_ againſt taking out execution thereon, the laſt bond being held 
bad, as a fraud on the other creditors, and on the wife of the 


plaintiff, who had joined in the ſecurity for payment of the com · 


% 
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(C) Where a Debtor may prefer one Creditor to — 
another; or what Creditors ſhall have the Pre- 
ference. | a * 


I, (CREDITORS by judgment at law, and creditors by decree 
in equity, are to be paid pari paſſu by an executor. Pephoe 
v. Swinburn, Bunb. 48. | DIR 
2. A voluntary bond in equity ſhall be poſtponed to debts by 
ſimple contract; and where a bond is claimed in conſideration of 
money lent, and the perſon fails in the proof of the conſidera- 
tion, it cannot be ſet up afterwards as a voluntary bond.  Ram/- 
den v. Jackie, 1 Atk. 294. | een See 
3. Where a father by ſettlement granted to his five daughters 
4000 J. a- piece, and, to provide for the reſidue's being of 
greater value, bound himſelf in 25,0007. to ſecure to his daughters 
the ſurplus over and above the 20, 00 J.; Lord Hardwicke, C. held, 
that it muſt be conſidered in the nature of a bond to the daugh- 
ters, and would take place againſt all voluntary claimants, but 
that creditors ſor a valuable conſideration would be preferred to 
it. Boughton v. Boughton, 1 Atk. 626. | 
4. Where ceflui que truſt of a real eſtate mgrtgaged it in fee, 
and deviſed the equity of redemption to his and his heirs, 
ſubject to the payment of his debts, and died indebted by bond 
and ſimple contract; Lord Hardwicke, C held, that as this was a 
mortgage of the whole inheritance, and nothing remaining in the 
mortgagor, the bond-creditor could have no preference, but muſt 
be paid pari paſſu with the other creditors; and ſaid, that he did 
not recollect an inſtance where an equity of redemption had been 
held liable to the execution of a bond-creditor in the lifetime of. 
the mortgagor : that a reverſion in fee being in the mortgagor on 
a mortgage for years, it is legal afſets, becauſe the bond-creditor 
may have a judgment againſt the heir of the obligor, and a 
ceſſet executiq till the reverfion comes into poſſeſſon : and that if 
a ſpeci.|ty-creditor is under a neceſſity of reſorting to equity for 
relief, the court will act according to its known rule of doing 
juſtice - to all creditors without any diſtinction as to priority. 
Phunket v. Penſon, 2 Ath. 200. e e e wok 
5. If one of two creditors brings a bill before the other, and 
obtains a final decree,” and a report, which has been confirmed, 
and then the other brings a bill and obtains a final decree, and 
bis demand is confirmed, an executor ought to pay him firſt who | 
uſed the firſt diligence. Aſbley v. Pococh, 3 Ath. 29. 4 
6. The defendant had a prior judgment, and alſo a mortgage on 9 
_ theeſtate of B. Bill by a ſubſequent judgment creditor, but prior 
in point of time to the mortgage, praying a ſale of the mortga or's 
eſtate, who wag likewiſe willing and defirous to ſell. Lord ard: 


avlcke, C.— Where the firf Er by judgment has likewiſe 
2 | | 0 4 | 


à mort · 


SEES 
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a mortgage upon the eſtate, notwithſtanding there is another 
judgment prior in time to the mortgage; yet if the mortgagee 
| had no notice of ſuch judgment, the creditor upon the ſecond 
judgment ſhall not have a ſale of the eſtate ſo mortgaged with- 
out paying off the principal, and intereſt both of the firſt judg- 
ment and the mortgage ; for it would be very hard if the defend- 
ant ſhould be in a worſe condition with a prior incumbrance in 
his favour, than a mortgagee without notice of a prior judgment: 
therefore I will not decree a ſale of the mortgagor's eſtate, unleſs 
the plaintiff will ſubmit to theſe terms ; if not, he may take his 
2 at law, by extending the eſtate. Smithſon v. Thompſon, 
I 8520. ; | 
7 Wood creditors are conſidered in equity as having a priority 
to imple contracts, becauſe they have a priority at common law z 
for this court governs itſelf by rules eſtabliſhed in that forum to 
which the Gurifdiftion properly belongs. 3 4th. 333. | 
8. Actions at law were brought by bond-creditors againſt the 
heir at law, who was alſo deviſee; a bill in Chancery was alſo 
filed againſt the heir at law by other bond-creditors in behalf of 
themſelves and other creditors, to have ſatisfaction out of the 
real and perſonal aſſets; they obtained a decree, which directed 
an account of the debts, and a ſale of the real aſſets deſcended, 
in order to ſatisfy theſe demands, Lord Hardwicke, C. granted 
an injunction to reſtrain the bond-creditors, who ſued at law ; for 
- though, during the courſe of the cauſes, there was no ground to 
grant an injunction, as the judgment at law might have been ob- 
tained before the decree, and thereby gained a preference; ws 
now the court is to ſupport it's own juriſdiction, and give the be- 
nefit of the decree, which is obtained, to the creditors entitled to 
it. Martin v. Martin, 1 Veſ. 211. | 
9. If a deviſee, ju truſt for payment of debts, mortgages to a 
- creditor of his own for fatiafatdion or ſecurity of the debt, ſuch 
mortgagee having notice of the truſt, ſhall not retain the eſtate 


againſt the creditors under the truſt: or if ſuch deviſee mortgage 


with notice by way of ſecuring the debt of the teſtator, it alters 
not the caſe; for the eſtate was a ſecurity in the hands of the 
truſtee before, and it only operates to change the courſe, which 
the court will not ſuffer the truſtee to do, conſidering it as a fraud 
to give the preference to one creditor, which the law has not 


eſtabliſhed, nor will a court of equity allow. If ſuch mortgage 
ichout noti ee will be allowed the principal 


be without notice, the 
and intereſt of the money he need thereupon ; but as to 
debt, he cannot be put into a better condition, but muſt come 


hs 1 # with the reſt of the creditors. Held by Lord Hard. 
wicke, C. Abel v. Baume, 1 J. 216. den eee 


10. Where a tenant for life aſſigned to a truſtee for 21 years 
the rents and profits of an eſtate, and dividends that ſhould ariſe 
on his funds, in truſt to pay particular inſtalments to à creditor 
' but if the tenant for life ſhoald die before the whole: ſum was 
paid, chat the truſtee ſhould apply the reſidue of the — 


* 
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and dividends that were due at the making of the aſſignment, and 


that ſhould accrue due after the making of the conveyance, to- 
wards ſatis faction of the reſidue of the debt; and before the debt 
was paid, tenant for life died. Lord Hardwicke, C. held, that 
ſuch reſidue of the rents and dividends ſhould be ſo applied, and 
that the creditor had a ſpecific lien thereon for that debt, and that 
they did not form pant of the general aſſets; and that though a 
debtor cannot prefer one creditor out of the general aſſets, he 
may lay bold ſpecifically of part of his aſſets, notwithſtanding it is 
to become part of his eſtate after his death, or eo ingſtante part of 
his affets, as he may aſſign bottomry-bonds or policies of inſurance 
without any objection from their being a contingency. Lord 
Townſend v. Windham, 2 Veſ. 5-7, F 
11. Notice to an agent laying out money on mortgage of a 


| . ſhall affect the principal; held by Sir John Strange, 


Aſbley v. Baillie, 2 Ve. 370. 

12. A ſecond mortgagee having notice of a former mortga 
but not of, a truſt-charge antecedent thereto, of which the firſt 
mortgagee had notice, muſt take ſubje& to that antecedent de- 
mand. Zarl of Pomfret v. Lord Windſor, 2 Veſ. 485. | 

But it would be otherwiſe if the firſt mortgagee had not no- 
tice. Bid. | ths 

13. A., poſſeſſed of a term for years, mortgages it, and dies 
leaving debts, ſome by bond and ſome by ſimple contract. Sir 
Jaſapb Jekyll, M. R. held, that the equity of redemption. was only 
equitable aſſets, and therefore diſtributable among all the cre- 
ditors pro ratd, without reſpect to the degree or quality of their 
debts, [inaſmuch as the quantum of the money due on the mort- 
gage was uncertain, ſince the executors of the mortgagor, on 
being admitted to redeem, muſt pay the coſts, and conſequently 


the amount of the ſurplus-money on the redemption was contin» * 


gent. 2. But where a bond is due to 4. and taken in the name 
of B. in truſt for A., and A. dies, it muſt be paid in a courſe of 
adminiſtration, the guantum of the debt being certain, ſince the 
obligee is entitled to the principal and intereſt, and alſo the coſts. 
3. He alſo thought, that if a bill be filed by a ſimple contract 
.creditor, on behalf of himſelf and the reſt of the creditors of F. 8. 


to be paid their debts, and there is a decree-that the plaintiff and 


the reſt of the creditors ſhall come in before the Maſter, and be *The * 


pai all their debts; bond-creditors coming in under the dectee 


be paid pari paſſu with the ſimple contract creditors. 4. And gre 


the Maſter of the Rolls alſo (inclined to think, that if a bond- 


have been 
ſettled 


creditor lies by until the executor has paid-away all the aſſets un- 4 Morice 


der the decree, he ſhall be bound to take pro rata with the ſimple 


3 F. Vt. 341. 2 Fonblangue, ].. ; 
14. A., living ſeparate from his wife, courted-and married an- 


other woman, who was ignorant of his having any former wife 


then liring; but it being diſcovered to the ſecond wife that the 


/former wiſe was alive, A., in order to nts 
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ſaid 
plainti 


without date, and on his bill to be 
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' ftay with him, ſome years after the diſcovery gave a bond to a 


truſtee of the ſecond wife to leave her 1000/7. at his death, and 
died not leaving aſſets to pay his ſimple contract debts. If this 
bond had been given immediately on the diſcovery, and they had 
then parted, it had been good ; but under the above circumſtances 


it was worſe than a voluntary bond, and decreed by Sir Joſeph 


ey, M. R. to be poſtponed to all the fimple contract debts. 
Lady Cox's Caſe, 3 P. Vm. 339. | 

15. Gibſon and company became entitled to various ſecurities 
made by 4. and B. on real eſtates, and made ſeveral declarations 
of truſts to different perſons of parts of thoſe ſecurities. 1 
alſo became indebted to defendants in 38, ooo J. on bond, an 
ſoon afterwards purchaſed the eſtates for 50, ooo l., and conveyed 
the legal eſtate to defendants as a ſecurity for their bond-debt, 
and covenanted that the eſtates were free from incumbrances, ex- 
cept certain of the equitable ſecurities, which they ſpecified, to 
the amount of 22,000/. in the whole. Such as were not ex- 
cepted were prior to thoſe that were excepted. Lord Hard- 
sviche, C. determined, that the defendants ſhould hold the eſtates, 
ſubject to no other incumbrances than ſuch as were ſo excepted, 
and, expreſſing a conterñ that H could not divide the 22,000/. 
among all the creditors equally, decided that the defendants were 
to be conſidered as truſtees for the excepted creditors, who, in 
conſequence of the notice, were to be preferred to ſuch as were 
not excepted, agreeably to the cafe of Greſwold v. Marſbum, 2 Ch. 
Ca. 170. Ingram v. Pelham and others, Ambl. 1 53. 

16. A. ſeiſed of a freehold, and having contracted for a copy- 
hold eſtate, which had been ſurrendered to him, but to which 
he had not been admitted, by his will gave all his lands, tene- 
ments, and hereditaments to his ſon and his heirs, ſubject to a 

of 3000. a- year to his (the teſtator's) wife, and to 

000 J. to be paid to one daughter, and 2000 J. to another. On 

is death the ſon confirms the annuity to his mother, and ſhe re- 

leaſes all her right to the ſaid eſtates. The ſon afterwards, being 

admitted to the copyholds as heir to his father, mortgaged them to 

1 ＋ by ſurrender to ſecure 400 J. and intereſt, and died. 
holds in 


mortgagee was held entitled to ſatisfaction out of the copy- 
in preference to the mother and ſiſters, he having the legal 


Ambl. 181. : 
„The of a ſhip, i of the bill of ſ. 
FF 


| mortgages thirteen fixteenths, being in fact 3 
remaining eight fixteenths,' to the defendants. He then the 


: eight fixteenths to different perſons by aſſignments. The 
iff was a purchaſer of one eighth, and, beſides an aſſign- 
ment, took a formal poſſeſſion of whole ſhip, and obtained 
alſo poſſeſſion of the grand bill of ſale, on which the names of 
him ranoon uae any candor ve yur — Fer 
| to the defendants. Lord 
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Camden, C. was of opinion, that under theſe circumſtances the 
defendants were entitled to a priority, and that the plaintiff and 


the other ſeven purchaſers were to be conſidered as ſtanding in 


the place of the original owner, and took the ſhares ſubject to the 
debts due to the defendants, and charged upon them by him. 
Gilleſpy v. Coutts, Ambl. 652, | 8 
18. Second mortgagee filed his bill againſt firſt and. third 
gee to pay off the firſt mortgage, and that then the eſtate 
ſhould be ſold, his own mortgage paid, and the third be ſatisfied out 
of the remainder. Pending the fuit, the third mortgagee bought 
in the firſt mortgage, and Lord Thurkw, C. determined, hat 


by this he had obtained a priority, and ſhould be paid his whole 


money before the ſecond mortgagee. Robinſon v. Daviſen and 
ethers, 1 Bro, 6 | 


19. A. and his eldeſt ſon B., by leaſe and releaſe, June 1772, 


"convey eſtates to truſtees in truſt to ſell the ſame, and out of the 


purchaſe-money to pay 8500 J., and to place out the reſidue on 
real ſecurities; and after A. s death to pay to his younger chil- 
dren 3000 J. equally among them; and the refidue, if any, to his 
executors. Before the ſale A. dies, and B. agrees with the truſtees 


for the purchaſe of the faid eſtates for 14,6587. ; and articles of 


agreement are entered into by B. and his brothers, dated F. 

1773, whereby they agree to releaſe to the truſtees all their right 
and intereſt in the eſtates, and B. agrees, as ſoon as the eſtates 
are conyeyed to him, to ſecure the 30000. to his brothers b 
mortgage of the ſame. - B. afterwards procures a loan of 16,000 


from C., to ſecure which B. mortgages his ſaid eſtates to C., and 


his brothers. join in the aue, 2 For?" and thereby acknowledge 
the receipt of the ſaid 3000/, And afterwards B. ſigns another 


agreement, whereby, after reciting that the ſaid 3000 J. had not 


been paid to his brothers, he agrees to ſecure to them the ſaid 
ſum by mortgage of the eſtates as ſoon as the deeds can be pre- 
pared ;z and after that I. merges the ſaid eſtates to the plain 
tiff, for money lent before on bond, together with additional ſums 
advanced. Lord Thurlew, C. decreed the charge in favour of 
B.'s brothers to be prior to plaintiff's ſecurity, and diſmiſſed the 
bill. On petition for rehearing his lordſhip obſerved, that the 
court never bigds a third perſon, unleſs he is conuſant of the 
treaty in which the fraud is praQtiſed ; that here the money firſt 
advanced by plaintiff was on a bond, and he lent the laſt money to 
better his ſecurity as to the former. The time when the mon 
is advanced is that at which the notice is material. The plainti 
inſiſts that this charge is the old debt; and this caſe is compared 
to that of a perſon ſelling an eſtate and not receiving the 5 
and that therefore there is a lien ; but the purchaſer did pay he 
money, and B. s brothers conſented to its being paid to him, 
which deſtroys the lien, as to the eſtate in che hands of the pur- 
chaſer ;' and the parties intended to provide for a probable event, 
in which the eſtate ſhould be diſcharged : if the money had been 
paid to the brothers, and afterwards lent by them to B. on this 
* , | . ſecurity, 


56g 


$79 


Creditor and Debtor.” 


ſecurity, it would clearly have had a priority, and there is "ho differs 
ence whether it is advanced the next moment or at another time: 
nor does it fignify whether it is the old debt or not; for the 
charge was gone, and the eſtate was only liable by virtue of the 
writing. If t there had been no writing, it would have been only 
A aps e N debt; then, as being prior in time, it muſt be 
uity. The plaintiff had the ſecurity he truſted to; he 
bet had not the legal eſtate, but w—_ 
the borrower. The former decree affirmed. From this decree 
the plaintiff brought an appeal in parliament, but did not prole- 


cute it. Becket v. Cordley and others, 1 Bro. 353. 


20. In the caſe of a mortgage of a reverſion, Lord — E. 
held, that the mortgagee's not taking the deeds was not alone ſuf- 


ficient to poſtpone him ; that the firſt caſes, where the prior 


mortgagee was ed, were caſcs of fraud ; then the ſame 

was done in caſes of groſs negligence ; that here there was no 

inches ; he could not compel the tenant for life to give up the 

deeds 3 ö a dowreſs on confirmation of her title may be 

tenant for life cannot; and although after her 

deceaſe res mage have filed a bill, that was not ſufficient to 
him.  Tourle v. Rand and others, 2 Bro. 650. 

21. Lord Thurlow, C. held, that there muſt be a voluntary 
leaving of the _ * entitle the ſecond mortgagee to have the 
mortgage poſtponed. Penner v. Jemmatt, ibid. in notis. 
9255 By the provions of the ſtatute . V. & M. c. 14. againſt 
fraudulent deviſes, the bond-creditor is in ſome degree protected 
againſt the fraud of his debtor or of his heir, but the ſtatute hav- 

ing expreſsly excepted —— for e of debts, or for raiſin ng 
children's portions in any agreement or contr 
made before marriage, 1 and other ſpecialty creditors, 'whoſe 
demands do in their nature affect the land, are ſtill liable to be 
prejudiced by the right of their debtor to deviſe his real eſtate 


bor if he deviſe ſubject to the payment of debts, his ſimple con- 


tract creditars will be entitled to be paid pari paſſi with ſuch 
bond or other ſpecialty creditors; for i fn conſcience their debts are 


to be equally . being equally due, 1 3 Faul. 273. and the 


22 2 hav os time nd 
0 add © a real priori int not 
— and relation ee term, it will be pre- 
es in order of payment to ſubſequent judgments, and the 
ee be reſtrained from proceeding at law 
cer orion: executor. 2 Fonbl. 412. and the caſes there cited. 
24. judgments were recovered againſt an adminiſtratrix 
—— 
the aſſets in 


— debts of the inteſtate, held ſhe might apply 
in diſcharge of them, in preference to judgments 


vered the inteſtate in his lifetime, and more eſpeeially 28 
ſhe ot give in evidence reſpondent's bonds, which were if 
2 t the judgments being recovered _ 
m Mey land her 
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Creditor and Debtor. 
25. Creditors, who obtain a decree againſt an executor in a 
court of equity, are entitled to a preference to ſuch creditors as 
afterwards recover judgments at law. Bank of England v. Morice, 
4 Bro. P.C. 287. 1 
26. The decree of a court of equity is equal to a judgment at 
law; and if in obedience to a decree an executor pays aſſets to 
one claſs of creditors, and afterwards another claſs 


28. A., a country banker, was ſecurity to the crown for B., the 
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(D) In what Caſes where the Creditor is ſupplanted 


of his Security, a Court of Equity will ſubſtitute 
other Security in its Room. N 


1. 12 Hardwicke, C. held, in Lanoy v. the Duke and Ducheſi 

of Athol, 2 Atk. 446. that if a creditor have two funds, he 
hall take his ſatisfaction out of that fund on which another cre- 
ditor has no lien; as, if a perſon having two eſtates mortgages 
both to A., and afterwards one of them only to B., the firſt ſhall 
take his ſatisfaction out of that which is not in mortgage to the 
ſecond mortgagee, although the eſtates deſcend to two different 
perſons. 

2. Lord Hardwicke, C. in Lloyd v. Williams, 2 Atk. 116. held, 
thar when a truſt is created for pg of all debts whatſoever, 
and bond-creditors ſhall exhauſt perſonal eſtate, fimple con- 
tract creditors ſhall ſtand in the place of the bond-creditors, and 
be allowed equal to what has been exhauſted out of the perſonal 
from the real eſtate. 3 | 

3- J. D. was indebted to C. by a bond in 200 1. C. dying, his 
adminiſtratrix brought an action againſt D., who pleaded the 
act for the relief of inſolvent debtors, and that he was duly diſ- 
charged. The plaintiff took judgment for the 200 J. and 51. da- 
mages. V. M. by will gave J. D. 1000. to be paid him by his 
executor, a month after the teſtator's death. The plaintiff ſued 
out a fiers facias on her judgment, and lodged it with the ſheriff, 
and took out 2 warrant to levy the debt out of the legacy; and 
the executor —_ to pay it, brings her bill for an injunction 

in him from receiving the money, and 

nfſt the executor either to admit affets to ſatisfy ſo much of 
the legacy as the plaintiff's debt amounted to, or to account for 
the real and perſonal eftate of W. M., and to pay plaintiff her 


| debt thereout. Lord Hardwicke, C. held, that the plaintiff had 


purſued a proper remedy, and that what ſhould be found due for 
incipal, intereſt, and coſts at law and in equity, ſhould be fa- 


tisfied out of what was due to F. D. on account of his legacy. 


That generally ſpeaking, cheſer in action are not liable to an exe- 
cution, becauſe the creditor may either compel ſatisfaction by 


ſeizing the perſon, or where that cannot be done, by 8 ; 
Rede, a 


to an outlawry, and taking the lands, as well as the 

capias utlegatum; that the ftatute for the relief of infolvent 
debtors is for the benefit of creditors, and muſt be ſo conftrued as 
to give them all the benefit intended them over the future effects; 
that if after the eri faciar the debtor had a the legacy for 
a valuable confideration, and without notice, it would have pre- 


vailed againſt the plaintiff; but after a bill brought, and 4 li 
pendens created as to that thing, ſuch aſſignment could not have j 


prevailed. Edgell v. Hoywod and Dawe, 3 Ath. 352. 
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Creditor and Debtot. 
4. The rule of the court as to marſhalling aſſets, and directing 


ſimple contract creditors to ſtand in the place of ſpecialty-credit- 


ors pro tanto to receive ſatisfaQion, exiſts only as between the 
real and perſonal aſſets of a perſon deceaſed, for the court has no 


juriſdition to marſhal the aſſets of a perſon alive. Nor can the 
court extend this relief further than the nature of the contra&t * 


will ſupport it, conſequently to come within the rule, they muſt 
be ſpecialty-creditors of the perſon whoſe aſſets are in queſtion 
ſuch as may have remedy againſt both real and perſonal, or either, 
of the debtor deceaſed, it not being every ſpecialty-creditor in 
whoſe place the ſimple contract — can come to affect the 
real aſſets, namely, where the ſpecialty-creditor himſelf cannot 


affect the aſſets, as where the heirs are not bound; and therefore 


where the wife in the lifetime of the huſband levied a fine of her 
eſtate ſubject to a debt which had been contracted by the huſ- 
band, his ſimple contract creditors, after his death, were held by 
Lord Hardwicke, C. not to be entitled to receive ſatisfaction out 
of her eſtate pro tanto, as the debt was originally the huſband's, 
in whoſe lifetime ſhe could not make herſelf liable by contract. 


Recital of a debt under hand and ſeal no ſpecialty debt. Lacam 


v. Mertins, 1 Ve. 312. , | 

5. The e promiſed, that if the widow of an inteſtate 
would permit him to be joined with her in letters of adminiſtra . 
tion, he would make good any deficiency of aſſets to pay debts : 
and on bill brought by the creditors of the inteſtate for ſatisfac- 
tion of their debts, and performance of the promiſe, the defend- 
ant inſiſted, that not being in writing, it was void by the ſtatute of 
frauds. But per Lord Hardwicke, C.— Agreements of this nature 
are 'not unuſual, and they are ſeldom put into writing. This 


caſe is not within the ſtatute. It is not within the firſt branch of 


the ſection, for the defendant was not adminiftrator at the time 
of making the promiſe. It is not within the ſecond branch, in- 


aſmuch as it was not a promiſe to pay the. original debt on the 


ground of the original contract; but it was on a new diſtinct 
conſideration, and the plaintiffs are entitled to relief in-equity z 
1. becauſe t maintain an action at law, as the promiſe 
was made to the widow, but it was for their benefit, and, ſhe is 
a truſtce for them; 2. the bill is brought for an account, and 
that draws to it relief, like the common caſe of a bill to be paid a 
debt out of affets. Tomlinſon v. Gill, Ambl. 330. | ; 
© 6. Defendants, E. and R. Burke, entered into a bond of 50017. 
to defendant Hargrave to ſecure 250/., together with other bon 
amounting to 1050/., and had taken from him a counter-bon 
for ſecuring the ſaid ſum of rogo/.. The defendant H. after- 


_ wards borrowed of the plaintiff 1004. on his promiſſory note, and 


depoſited with him Burke's bond as a ſecurity. The 1004. not 
being paid, plaintiff filed a bill, praying, that the defendants 


" Burkes might pay plaintiff ſaid 100/, out of the money ſecured by 
ich appeared to have been given to ſatisfy the cre- 
ditors of a William Burke, who was indebted to Hargrave on an 


their bond, w 


account. 
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7 Viner 52. 


* and as Ge has the legal intereſt. i ing che ehen 
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account. And for the plaintiff it was invited, that the Burkes 
ought to be reſtrained from ſetting up the counter-bond as a de- 
fence againſt an action in the name of Hargrave; that the bond 
was lent for the purpoſe of raiſing money, and the taking of the 
counter-bond was a fraud, againſt which the holder of the bond 

to be protected. Lord Shelburne v. Tierney, in Exchequer, 
cited. But per Lord Loughborough, Lord Commiſſioner — The 
bond can be conſidered in na other light than as an unaſſignable 
ſecurity., If this bill would lie by the ſimple act of aſſigning the 
bond, à ſuit in equity might be brought on every bond that is 
giren. The plaintiff has miſtaken both the law and equity of the 


caſe; iſt, that the holder of a bond might, where there is no diſ- 


covery to be made, come hither and have a different relief from 
what he could have at law; and 2dly, that if there was fraud in 
giving the counter-bond, it could not be a ground of defence at 
law. An. ation may be brought in the name of Hargrave. 
Bill diſmifſed with On a re-hearing before Lord Thurlow, C. 


| he was of opinion, that a ſpecial purpoſe appearing for the bond 


to. Hargraue, and that it was not to give a. general credit, 
Affirmed the order of diſmiſſion, Cator v. Burke and others, 


a Bro. 434- 


4 Lond Thurlow, C. held, that a gift of an eſtate for the pay- 


ment of debts, in a manner which would not anſwer the p e, 


would not take the caſe out of the ſtatute againſt fraudulent de- 
viſesz and that if the Maſter reported, that the debts could not 
be paid dy the means provided in the deviſe, he ſhould order the 
eſtate to be ſold, notwithſtanding the ſtatute, and ſhould conſider 
it ſo far as fraudulent. Hughes v. Doulben, 2 Bro. 614. 

* 7 1 ae en 2 eſtate, — ior to 
2 ee, aſſigned his judgment: the aſſignee's e is 
from he aſſignment only, — the rents hy pant ſhall be 
deducted out of what ſhall be reported due to him for principal, 
intereſt, and coſts. 3 Ah. 27% 


e Creditors. Diſputes inter ſe. 
1. 1 ORD Hardwicke, C. held, that none but a lend pur. 
L. A C, hl, WES 


; chaſer of a puiſne incumbrance, without notice of | 
are intermediate, can tack it to a prior; that a prior mortgagee, 
who has an aſſignment of a third mortgage as a truſtee, only, can- 
not tack the two mortgages together, to the prejudice of inter- 
vening incumbrancers; for if it were A a, mere ſtranger 
purchaſing the third mortgage, by declaring he bought it in 

only we: firſt. mortgagee, might tack. both together, and 


all the other incumbtancers; that a mortgage may be tacked to a 


judgment, inaſmuch as, the judgment-credyor, by virtue of an 
clegit,, may bring ejectment, and bold upon the extended value; 
intereſt in the eſtate, the cout will not 
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gage at the time he bought in the puiſne incumbrance ; that 

where a prior incumbrancer by mortgage, judgment, or ftatute- 
ſtaple, has a bond likewife from the mortgagor, the mortgagor in 
his lifetime may redeem the mortgage, &c., without paying of 
the bond- debt, but the heir muſt diſcharge both ; becauſe the 


CSS 3288727 


che aſſignment of the prior mortgage. Matthews v. Cartwright, 
| 2 44. 347. | | 


ment before the execution of the 


4 , and regi the 2d of June 1735. 
— tr 2 


Ver. Ul. — 5 P 


"Fp 


Creditor and Dedtor. 
if he have a puiſne incumbrance, a ſecond mortgagee ſhall not 


rede: m the prior without redeeming the puiſne at the ſame time, 


provided the firſt mortgagee had no notice of the ſecond mort- 


* 


moment he redeems the eſtate, it ſhall be aſſets in his hands 
that where a prior incumbrancer has a bond likewiſe, it ſhall be 
poſtponed to-all the other incumbrances, whether by mortgage, 


judgment, or ſtatute-ſtaple, for he has not the ſame equity againſt 


a puiſne incumbrancer as againſt an heir at law, who is liable in, 


1 


reſpect of aſſets; and that a prior ereditor, who buys in a puiſne 


incumbrance, though he did not give the full value for it, ſhall 
be allowed the whole; but not in the caſe of a truſtee, agent, 
heir at law, or executor; Morret v. Paſte, 2 Ath. 52. | 


2. A. gave the plaintiff, at different times, three notes, one for 
450, another for 250/., and the laſt for 1 50/., expreſſing the ſums 


in each to be ſecured by mortgage on my Stabe Hall eſtate. 4. 
had before mortgaged the ſame eſtate to the defendant. - 'The 


2 afterwards bought in a prior mortgage to protect the 


lent on the notes againſt the defendant the ſecond mort- 
gagee. And Lord Hardwicke, C. held, that there was nothi 
to diſtinguiſh this caſe from the common one of a firſt, ſecond. 
and third mortgagee, where the laſt, after having notice of a ſe- 
cond mortgage prior in time to his own, buys in the firſt_incum- 
brance to protect himſelf ; in that caſe, the ſecond mo 
ſhall not redeem without paying both the firſt and the third 
mortgage; and fo in this caſe, the plaintiff ſhould be-paid 
the money lent on the notes, as well as the money due to him on 


It is a ſettled rule, that a prior mortgagee | cnc wek | 
1 to his ge, e ee in time to a 


mortgagee, if he has no notice of the ſecond mortgage. 2 Ath. 352. 


4. Plaintiff, a judgment-creditor on an eſtate in Ai 


prays to be let in in preference to the defendant, 23 


the ſame eſtate, on a ſuggeſtion that he had notice 
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ne bade, fuſpicion of notice, though a ſtrong ſuſpicion, was 
Hot fuſficient.” Hine v. Dodd, 2 Ath. 275. 


Where there-is a purchaſer' for à valuable conſideration, 
1 Lane of a mortgage, the mortgagee. cannot tack his 


bond to it, becauſe in ſuch a caſe the eſtate e not be liable to 
the bond - debt, and therefore he can have it only out of che gene- 
Il glows of the mortgagor. 3 Att. 659. 

6. Forteſcue, Maſter of the Rolls, held, that a judgment ere- 
Ade i is not entitled, till he has ſued out execution, to redeem a 
— — of a leaſehold eſtate, and a bond-creditor ; for till exe- 


| 22 r has no lien on the leaſchold eſtate. 


alts, 3" Atk. 200 | 
*. Yu Lord 2 C. was clearly of opinion, that a third 


1 — g — ſecurity in order to diſplace a ſecond 


no avail after a decree to account, and 
. before the Maſter — made his report. 3 Att. 611. 
8. The mortgagee lent a farther ſum upon bond, and the queſ- 


tion was, Whether he ſhould be allowed to tack it to his mort- - 


gage, in preference to other creditors under a truſt for payment 
.of debts, created by the will of the mortgagor? Lord Had. 
ile, C. was inclined to think the mortgagee ſhould not be al- 
| lowed, and obſerved, that the reaſon why the heir of the mort- 
-gagor ſhall not redeem the mortgage without paying the bond is 
to prevent circuity; for as ſoon as the eſtate deſcends upon him it 
becomes aſſets in his bands, and liable to the bond; and ſince the 
.. atute -fraudulent-deviſes,' the deviſee is ſubject to the 
Lame rule ; bat this being a deviſe in truſt for, the payment of 
gebts,' the deſcent js — and conſequently the mortgagee 
ran hate no priority in regard to the bond, but as to that, muſt 
dome in pro rata with the reſt of the creditors under the truſt. 
:Mortgagee's counſel admitted the point was too ſtrong againſt him 
to he maintained, and it was decreed accordingly. Heams v. Bance, 
3, Aci. 630. 2 Fonbl. 278. 
9. Lord Hardwicke, C held, that where a mortgagee is alſo a 
5 — and there are intervening incumbrancrs of a ſupe- 
rior nature betwern his mortgage and the hond, the bond cannot 
* tacked to the mortgage. Penig v. Corbett, 3 Ath. 556. 
10. 8o where the perſon claiming the equity of redemption is 
| releaſes for a valuable confideration, chere is no right to tack 
_ the bond to the mortgage, becauſe the eſtate is not liable to the 
8 bond-debt. Traughten v. Troughton, 1 J. 86. 


11. Deſendant, mortgagee, inſiſted that he could not be 6. 


| Arented: without being paid his judgment · debts, and alſo a bond- 
debt in preference to the plaintiff's claim under a deed of truſt by 
- the mortgagor in his lifetime conveying the equity of retten 
and that though a bond could not be tacked againſt the mortga 
| —— al coming redeem, it may againſt his heir, and the plain- 
| the morigagor's death ſhall ſtand in the place of 
| che hen. er. Lord Hardwick C. ö which it is 
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bond, he may tack the bon {-debt to t. 


«A. 


; Evcvſiveandiwicne | 


tacked againſt the heir of mörtgagor is bo prevent u cireviep; "ibs 
| after redemption it is aſſets in his hands,*but if mortgagor in His 


lifetime conveys the equity of "redemption, it is another thing 
thar a prior mortgage. having a ſubſequent judgment, maytzck 
the judgment to the mortgage, but à prior judgmicnt-creditor 


getting a r OI cannot de it becauſe the Judge | 


ent is not a ſpecific lien on thoſe lands, that is, he does not 
on the ſecurity ; he has not truſted to the tredit of the eſtate. 
As to the judgments, which are prior to the deed of truſt, che 
creditor ought to have the benefit of them, add is entitled 10 4 
e. to that amount to the creditors under the desd of truſt, 
ut the bond could not be tacked, being à charge on the aflers; 
and never done againſt creditors.” Anon. 2 Ve . 
12. A puiſne incumbraneer may; pending a ſuſt, take in the 
firſt incumbrance, and thus gain a preference to à ſecond, by 
tacking the firſt to the third ; but if it be not done till after a de. 
cree, and dĩrec ion to ſettle priorities,” he ſhall gain no ſuch pre- 


ference, ' for that would be productive of colluſion between - 


creditors ; held by Lord Haruwicke, C. Wortley"v. Birkhead, 
2 79 571. . nne en AH 
13. 4. mortgaged his eſtate firſt to B., then to C., then to D. 
and laſtly to E. At the time of the execution of the laſt mort-⸗ 


9 
. 
: — 
= 


gage, he produced the title-deeds of the premiſes to E., wh 


no notice of any prior incumbrance. ” A. afterwards died, having 
made his will, whereby, after directing the payment of his debts, 
he deviſed'the reſidue of his real and perſonat-eſtate to his wis 


dow, whom he appointed" his ſole executrix; E. brought eject- 


ment againſt the tenints in poſſeſſion of the premiſes, in order tua 


recover —_— of the ſame, and to ſatisfy his ſaid mortgages 
And the ſecond mortgagee filed his bill againſt A. s widow, and 


deviſee, and the other mortgagees, praying, that they might ſet 


forth" their reſpectiye claims on the ſaid eſtate,” and what title- 
deeds they had in their reſpective poſſeſſion ; and that the mort- 
gaged premiſes might be fold, and the money thereby arifing'be- 
= d in payment of his mortgage, and the other creditors, who. 
had incymbrances thereon in their juſt order, and that defendants 
might be reſtrained by inſunction from proceeding at law for re- 


covering poſſeſſion! of the 33 The ſeveral mortgagees put 


in their anſwers} and the firſt mortgagee in his anſwer ſubmitted 
to aſſign his legal ſecurity ta the plaintiff, and that the eftate ſhould be. 
fold, and all the incumbrances paid according to their reſpeftive priori- 
tier. Aſterwards, and pending the fuit;” E. in order to ſtrengthen 
his title, and to gain a priority, paid off all principal and intereſt 
due to the firſt mortgagee, and took an aſſigument from him of 
the mortgage. It was adjudged that R., by virtue of ſuch aſſign- 


ment, was entitled to hold the premiſes till ſatisſaction of the 


money due on both the mortgages. Belchier v. Renforth, 6 Bro. 


enn | | | 
14. If the executor of a e lends a farther ſum on 
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mortgages: as againkt der 


San, ' Creditor/and Dedtve, | 
ä held by Sir Thomas Sewell, Maſter 
of the Rolls, on the 2g of Mel v. Ber But in che 


caſe, plaintiff not tack, the teſtator having cha 
E ands with — wes; you which is equivalent to a — 


fior that purpoſe; ad js cole of ſuch deviſe, be has not that ad- 


© the goods, but he refuſed to deliver thera tltzbe right was Fred. 


vantage, 286 * v. Bance, 3 Al. 630. Price es 
Us. v. Faftr opens Tag Ambl. 685 5 l 
15. A rector being entitled under an adi of parliament to a li- 
pores e250. a year in lieu of tithes, by indenture aſſigned the 
to the plaintiff for 99 years, if the rector ſhould ſo long 
live, as a ſecurity for 6404. on truſt to retain thereout an an- 
nuity of 804, and to pay the ſurplus to the rector, who after- 
wards borrowing the further ſum — 60. of the plaintiff, by in- 
dorſement on the indenture of affignment charged the ſtipend 
with the further annuity of 201. to the plaintiff. The annuity 
being in arrear, the plaintiff, 16th-of April 1974, gave notice to 
the collectors, of the aſſignment and indorſement. In 22, the 
rector contracted a debt of Ann Pajrich, for which he gave her a 
Pond, and warrant of attorney to confeſs judgment. 510 1753, © 
nt - was entered on the warrant of attorney, whereupon a 
of the ſtipend was duly granted for payment of the 
| Sequeſtrations. were afterwards obtained by defendants 
: cord; Benſon in — and on bill by plaintiff to be paid the 
E ts of the annuities, and that the 
—.— 8 might be reſtrained from 
1 — under any ſequeſtration of the ſtipend for 
dereit of ſuch creditors, Sir Thomas Clarke, Maſter of the 
| Rolls, declared that the. plaintiff was entitled to the ſaid arrears, 
and growing payments, prior to Patrick Lyddon and Benſon, but 
; ov mma, peep 504. year allowed by the ordinary for 
g the cure, or to any ſums of money received by Patrick 
— 16th of April 1954, when notice was firſt given by 
plaintiff of his demand ; and an account eee 1 
and the ju itors reſtrained 'from proceeding on 
ſequeſtrations till further order. . Howerd an 
ethers, Ambl. 48 5. 
16. Lord Henley, C. determined, that « prior; incumbeancer, 
having notice of ſubſequent incumbrancers, cannot turn the ar- 
282 intereſt imo principat u them. Digiy v. Craggs, 
Hmbl. 12. 
27. The plaintiff, a . bought goods di- 
reftion of defendant Iſraeli, who 2 in England, and ad eng 
| — — and dre w ill of exchange for the money. 
: bills were accepted by rac, or ne 
on his becoming . and making-s compoſition with | his 
creditors,” and affigning his effects in truſt for them. The goods 
arrived at the port of , when the agent for the confignor, 
and the agent for the creditors ſeverally applied to the captain for 
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becoming bankrupt, the agent 
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Creditor and Debtor. 
kr: at ivwralanthon ada 
— been univerſ of by merchants. He is ſubſtan- 
tially to —— as 4 — — goods to rue. The 
caſe Ex porte Wilkinſon, in Chancery, 2 112 17555 is in 
int, where wines were conſgned from Lifton to a merchant in 
The wines were were e. to Lynn, and the conſignee 
the contigter ſtopped the wines 
there, and it was determined that he might do ſo at any time be- 
fore they got into the hands of the con and that on a ſolid 


reaſon, that the goods of one man ſhou not be applied in pay= F 


ment of another man's debts. D* Aguila v. Lambert, Ambl. 399. 
18. Bill by obligee of a bond againſt the executor of one of the 
ſurcties for ſatisfaction for breach of the condition. Defendant | 


; — to the maſter's 1 for difallowing 3621 v, which de- 


ant had paid in diſcharge of legacies and ſmple contrat 
debts, having no notice of SEL Hog and moſt of the payments 
having been made many years before the condition of the bond 


Was broken, Lord H „C. held, that the payment of the 


ſimple contract debts in this caſe was good, the condition might 


never have been broken, and confequently there might have been 


no debt z but the payment of the legacies was not ſoz and, al- 

though the rule mc court to grant prohibitions in caſe legarees 

ſuc in the ſpiritual court and refuſe to give ſecurity, is out of 
this court will decree them to refund. That the payment 


— dy. fonp le contraQt by an executor, before he has notice of 


a debt by ſpecialty, is valid in point of law, whether the fimple 
contract ereditor as obtained 2 judgment or not; and that notice 


do one executor who conceals it from another cannot affect hin. 


Hawkins v. Day, Ambl, 160. © 
19. On partition lands were allotted to the plaintiff, and by * 
her dir-Qtion conveyed to her and her ſon John Fawell, their heirs 
and aſſigns. Afterwards the plaintiff, in conſideration of 16007, 


conveyed her intereſt in the eſtate to her ſon and his heirs, and 


figned a receipt on the back of the deed for the conſideration- 
money. The money was not paid, but plaintiff took two bonds 


| From ber for, each i the proaey of Se.; the one conditioned 
to pay 8004. to the pla intiff, a 


the other of an annuity of 25 J. 
to A. B. in truſt for plaintiff for life, and after ber death to pay 
800 J. as ſhe ſhould direct. Fawell afterwards became in- 
ſolvent, and conveyed this eſtate, among others, to certain per- 
ſons in-truſt tor themſelves and ee The plaintiff 
having received 280/. in part payment of the bonds, brought a 
bill againſt the nees to be paid the refidue out of the money 
to ariſe by ſale of the eſtate, and to have a ſufficient ſum ſet 

apart to anſwer the annuity, and the 800 /. after her death. And 


1 K. ol Apfley—lIt is certain that creditorsclaiming under a deed 


nt ſtand in the fame fituation as creditors under a 
joiner” ang In this caſe it does not appear that it was the inten- 
tion of the parties that the vendee ſhould have a lien on the eſtate, 
* bends were AN Digs 


4 8 bim age inſt Pri of the = 
n - vhaſpr,--Bidladiſen | Fowl Wide, v. Hair u | 
INCA n paragon A5. 724. | 


5 15 Dae, Whert the fei ge prrinitted the mortgagor to 
"= * che ütle-deeds, and 3 | F 
die premises t e ond morigagee, to whom he delivered the 
n 2 e bt 7 7 conſdered the firſt mortgagee as acceſ- 
r the ſecond, and) that the firſt mortgagee 

N 5 — bed the writings from bim, without 
i. Had. Fgerton,'3 P. Wa 


qa + +85 


| * whe ene 4s pledge? 


2, hp | more on } 2 account, and being an attorney, prepared a 
a do a Gel, poll for ſecuring 1000 J., although 400 J. more 
+ a were dub, and after the enechtion therepf farther overdrew bis 
a e ccougls aud as indebted to the partnerſhip! it $41 I befides the 
jo00þ hilf by his executrix to rede em on payment of the i ooo . 
. onlyg. a ſußt 2 inſtituted by creditors againſt her and the 
4 at lag, in which there had been à deeree for the creditors to 
ous 8 C. held, that the bankers had no nen 

1090 J. Vanderner v. ii, 3 Pro. z 

I wg ram of eſtate in truſt to be ſold for payment of debt 
3 4 Someaupurgs hating ariſen among the ereditors in regard to the 
y of: their reſpective ſecurities, two ſuits were inſtituted b 
© diff@entclaſics doh anther heat ing of doth of which at 
| Rolls, it was decreed, that the 1 onies atiſig from the ſale ſhould 
hefin.the f(t! place 'applicd./to/Pay- the mor gogeer their principal, 

, 'and\rofts, und in theinext ace the judgment and flatute cre- 

«4 4 £5: then the bond ereditors, after that the ' imple contracæ 
8 5 | creditors, avdilaſt; of all the Jegatees. The eſtate proved inftif- 
- © iccent to ſatiafy all the mortgage and judgwem creditors. The 

creditots, thereſore, whoſe judgments were prior to ſevetal of 
me mortgages. apprebending themſelves injured by the decree, 

n reſpect to the pieſerenet thereby given to the mortgagees, ap- 


de cquity of redemption of ithe ſeſtator's eſtate was actually 
mortgaged without notice of the judgments, and before the ſame 

7 were. extended, and that therefore theſe mortgagees ought to be 
. ſatisfied before hem. That in equity ment-creditors could 


| 2 2 nit was. not, reaſonable; that the mortgagees of ſuch eſtates ſhould 
EET » / be decreed to convey to a-purchaſer, without firſt receiving iheir 


money. That the decree had been acquieſced in above 525 years. 


I Aud was, in a great meaſure, performed, the real eſtate having 
ms been ſold, and the.purchaſe-money paid to ſeveral of the mort- 
„ gagees; and chat if the decree ſhould be reverſed, ihe reſpond- 
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rag 
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elwürds the bailor owing the ſaid 1000 J. and 4007.” | 


"OV = Wiener 


1} pealed ; 5 and/it;was inſiſted, on the part of the reſpondent, that 


only compel the ſale of an inheritance for their ſatisfaQtion z and 
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- "the men of the prior lneywheaions 
nn Ts er of loſiug their; debts:. 115 


their debts, according to the priority. of their ſeyeraF ſecurities, - -- © 

3 . libe — - 
n > * 

v. Symond:,. 1. Bro. P. C. 66. 2 Symmes mes 


0 | Je” Pr 
leffor to diſtrain the goods of the leſſee, which had already been 


=” 0 


pay to ſuch creditor what he had been obliged to pay to the lefg 
| with damages, and colts, Traberne n. Sadr and there, 3 Bro," 
„ Ao es o 2; + 
44. 7 being ſciſed of à copyhold eſtate. and indebted to B. 
in 200 J. made a conditional ſurrender, of it to B. redeemable on, 
payment of that ſum with intereſt, aud alſo executed/a hond 2s 2 
a Hyg, A. being alſo indebted to C., in 82 . on 
judgment, and B. having for near four years neglected to pre- 
| ſent his ſurrender at the manor- court, C. in order to gecover his 
debt treated with A. in the name of D. for the purchaſe of Ty | 
ſaid eſtate, although he (C.) had notice of B.'s debt, and of the 
ſaid ſurrender; and having agreed for the purchaſe for 300 
rocured a ſurrender. of the eſtate from 4. to D. in 1703, and. 
being afterwards acquainted with the tranſaction, and ap» 
proving of the purchaſe, the ſurrender was preſented at the next 
court, and he was admitted, and paid his hne and; purchaſe, 
money 218 J., part of which was received by A., and the remain- 
ing 82 J. paid by his order to C. in ſatisfaction of bis judgments. 
debt. B being informed of this purchaſe, filed-a bill in Chan- 
cery againſt A., C., and D., praying that they might either redeem. 
his mortgage, or be forecloſed. And Lord Cowper, C. decreed, 
that C. ſhould within à month pay to D. what he had paid as a 
purchaſer, and the fine and charges of ſuch purchaſe with intęreſt 
at 5 per cent. and bis coſts of ſuit, and that r D. ſhould 
ſurrender the premiſes to plaintiff, and account for the meſne 
profits, and that C. ſhould pay plaintiff his coſts, and in default 
' of G.'s paying D, as aforeſaid, then D. ſhould pay B. his 2 
pal and intereſt, C. ſhould repay D. the ſame with intereſt, and, 
alſo. Bs and D.'s coſts. And on appeal by C. the, decree was. * 
aflirmed.  Blenkarne v. Jennens and others, 1, Bro. F. C. 244. 
25. Where the teſtator charged by his will with payment of his 
debts his real and perſonal eſtates, and they. proved inſufficient, it 
was held that his wife's jewels ſhould. be fold towards ſupplying” 
the deficiency, _ Parker v. Horuey and others, 3 Bro, F. C. 187. 
26. The bankrupt in the year 1776 contracted for the purchaſe 
of lands, and borrowed the purehaſe-moneꝝ (350 4.) oi Pin: 
ve; Fs TAY 4 ; * 2 


taken in execution by a judgment - creditor; held that he ſhould _ 
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à pretenct of 'want of 
. flames to pay the demand of the plaintiff or ſtand forecloſed and 
Ellames and Gen, Aigner of Towſey, 


, Se. Birch v. 
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_-- fallen, or the 
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© P's ester Dr. P. in whoſe hands he placed the tidle-deeds a8 
a ſecurity for re- payment, and at the ſame time gave a bond with 


two ſureties for the ſum. - In the year 1790, being much embar- 
rafſed, and indebted. to Ellames in a large ſum of money, he cxe- 
euted a mortgage of the ſame premiſes to him. There was no 
proof of defendant's having received information of P.'s claim 


prior to the execution of the mortgage, but defendant in his 


anſwer did not pretend to have made any inquiries after the title- 
deeds before he took the- ſecurity, and admitted that execu- 


ing the mortgage he inquired for them, and learned that \ 
| woe in P. hands for ſafe cuſtody from his Waben is ne. 


who had prepared the mortgage, and who appeared as his agent at 
its execution. The age bore date 4th January 1790, but 
it was not in fac till the gth February following, on the 
evening of which day the act of bankruptcy was committed. 
Macdonald, C. B. —The depofit of title-deeds as a ſecurity for a 
debt is now ſettled to be evidence of an agreement to make a 
mortgage ; that agreement ſhall be carried into execution in equity 

inſt the mortgagor, or thoſe who claim under him, with notice 


either aftual or conſtruftive of ſuch depoſit. In this caſe the 


and Ellames were conſcious of a fraud; ald were afraid 
to diſcloſe the truth. To make their pretended ignorance of the 
2 more plauſible, the mortgage is recited to be for 


no money was advanced. It is antedated a month, to prevent 
the nee of its having been made on the eve of the bank- 
raptcy. _ Under the OT of the expreſſion, upon executing- 
the mortgage the defendant feems to aim at ſheltering him 

from being fixed with notice prior to his taking the ſecurity z on 


| receiving the information ſtated, he cautiouſly avoids aſking the 


reaſon of the depoſit or acting in the uſual way, that he may have 
notice, N defendant 


0 27. gs bill. 
as 2 lccurity for 
| his im 


could not of itſelf be notice of the hands into which they had 
to which they had been applied ; it only 
was reaſon for further inquiry, but unſup- 


ſhewed that 


Ported by other circumſtances it proved nothing ; that there is a 
- grant i between a conſideration which is an old debt and 


z ſum advanced dr aww. The perfon who takes the legal 


eſtate 
- withont theedeeds in the former caſe, unleſs there be fraud, ſeems 
to be leſs blameable than he who takes the deeds without the 
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advanced on the ſecurity of the premiſes. It turns out 
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knew of the depoſits before the execution of the mortgage admiſ- 


v. Fluit, 2 Ar. 43%. 1 Fonbl. 1 
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Creditor and Debtor, 


ſible, but unſupported, and oppoſed, too weak to found a decree or 
even to direct an iſſue upon it. Bill diſmiſſed with coſts. Plumb 


2, #t ſeg. 
28. A dill of foreclaſure was ani miſſed with coſts by Lord " 
miſſioner Eyre, ſo far as it ſought to tack a bond to a. mortgage 
tors. Hamer ton v. Rogers, I Veſ. jun. 513. 


29. Mortgage of a wo cok the port of Dublin, and delivery of 
muniments. Tha can ured her from that place, and 


made a ſecond mortgage ; dhe ſecond mortgagee having taken 
— of her, as ſoon as he had notice of her having arrived at 

ſh port, | "Lord Thurlow, C. held this to be a ſufficient poſ- 

Sen 5 21 Jac. 1. c. 19. Ex parte 


Halen, 3 Bro, 362, 


THE END or THE SECOND VOLUMB. 
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